IN THE COURT OF APPEALS OF MARYLAND

NO. 18

SEPTEMBER TERM 1995

BRUCE LAMONT DENNI S

STATE OF MARYLAND

Bell, C. J.
El dri dge
Rodowsky
Chasanow
Kar wacki
Raker
W ner,
JJ.

OCPI NI ON BY BELL, C. J.
RAKER, J., DI SSENTS.

FI LED: May 19, 1997



In Dennis v. State, 342 Md. 196, 647 A 2d 928 (1996), we

were presented with "the issue of whether a passenger in a
vehi cl e whose driver has been stopped by police for a traffic
viol ation may be convicted of disorderly conduct and battery
when, rather than heeding the police conmand to remain in the
vehicl e, he wal ks away fromthe scene, and subsequently resists
police attenpts at detention.” 1d. at 198, 647 A 2d at 929. W
held "that to justify detaining the passenger, the officer nust
have a reasonabl e suspicion that the passenger engaged in
crimnal behavior and nust have intended to conduct further

i nvestigation based on that suspicion.” 1d. at 211-12, 674 A 2d
at 935. In that regard, we observed:

In the case sub judice, the record reflects that
once the driver stopped the fleeing vehicle, the
petitioner got out and began wal ki ng away fromthe
scene, disregarding O ficer Foskey's command to stop.
O ficer Foskey could have concluded fromthat conduct
that the petitioner was fleeing the scene. Wile
fleeing froma police officer or disregarding a police
officer's command to stop, in and of itself, does not
give rise to probabl e cause or even a reasonable
suspicion sufficient to justify the use of force to
detain the person fleeing, ... where that person is a
passenger in the autonobile as the driver attenpts to
flee fromand elude the police, a police officer
reasonably and objectively could entertain a suspicion
that he was an active and willing participant with the
driver in that attenpt. |In the instant case, however,
t hat suspicion was not what pronpted the officer to
detain the petitioner. It was solely because the
officer felt he would be safer if the petitioner were
det ai ned.

Id. at 210, 674 A .2d at 935 (citing Watkins v. State, 288 M.

597, 604, 420 A 2d 270, 274 (1980)).

W made cl ear, however, that
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[t] he prosecutor, rather than the officer, articulating
a reasonabl e suspicion, justified by the record, on
which the officer may have acted, may not be sufficient
for a Terry [v. Onhio, 392 U S. 1, 88 S C. 1868, 20
L. Ed.2d 889 (1968)] stop. It clearly is not
sufficient in the instant case, where a stop for the
officers' safety, rather than a Terry investigative
stop, was intended. There is no articul ated reason why
the officers would be safer by detaining the
petitioner, rather than sinply allowng himto wal k
away fromthe scene.

Id. at 211, 674 A 2d at 935. Mor eover, we al so pointed out that
"we [were] not holding ... that a passenger in an autonobile
whose driver has fled fromand el uded the police has an
unfettered right to ignore a police officer's commands to stop."
Id. at 211-12, 674 A 2d at 935.

The State of Maryland filed a petition for a wit of
certiorari, asking the United States Suprene Court to review this
Court's judgnent. That Court granted the State's petition,
vacated this Court's judgnent, and remanded the case to this

Court for further consideration in light of Wiren v. United

States, 517 U.S. ___, 116 S. C. 1769, 135 L.Ed.2d 89(1996).
Maryland v. Dennis, 517 U.S. __, 117 S.Ct. 40, 136 L.Ed 2d 4
(1996) .

In Whiren, the issue, as articulated by Justice Scalia, who
aut hored the opinion for a unani nous Court, was "whether the
tenporary detention of a notorist who the police have probable
cause to believe has conmtted a civil traffic violation is
i nconsistent with the Fourth Amendnent’ s prohibition against

unr easonabl e sei zures unl ess a reasonabl e officer woul d have been
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nmotivated to stop the car by a desire to enforce the traffic
laws.” 1d. at _ , 116 S. C. at 1772, 135 L. Ed.2d at 94. In
t hat case, accepting that there was probabl e cause to make the
traffic stop, the petitioners argued, instead, that, ""in the

uni que context of civil traffic regulations' probable cause is

not enough." Id. at __ , 116 S. C. at 1773, 135 L. Ed.2d at
96. Their concerns, as interpreted by the Court, were:
Since ... the use of autonpbiles is so heavily and

mnutely regulated that total conpliance with traffic

and safety rules is nearly inpossible, a police officer

w Il alnost invariably be able to catch any given

notorist in a technical violation. This creates the

tenptation to use traffic stops as a neans of

i nvestigating other |aw violations, as to which no

probabl e cause or even articul abl e suspicion exists.
Id at __ , 116 S. C. 1773, 135 L. Ed.2d at 96. St at ed
differently, the petitioners' focus was on determ ning what the
arresting officer may have been thinking but did not articul ate,
rat her than on what he or she, in fact, did articulate. The
sol ution proposed by the petitioners was to substitute for the
established Fourth Amendnent test of whether there was probable
cause for the stop, a new test of "whether a police officer,
acting reasonably, would have nade the stop for the reason
given." 1d. at _ , 116 S. . at 1773, 135 L. Ed.2d at 96.

The Court recognized that the petitioners' proposed test

was notivated by their concern that the police action not be a

pretext. Rejecting the petitioners' argunent and proposed test,
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the Court pointed out that its cases! "foreclose any argunent
that the constitutional reasonabl eness of traffic stops depends
on the actual notivations of the individual officers involved."
Id. at __, 116 S. C. at 1774, 135 L. Ed.2d at 98. See also

Chio v. Robinette, 519 U.S. ___, 117 S. . 417, 136 L. Ed.2d 347

(1996). Moreover, the Court expressed concern over the fact that
such a test “is plainly and indisputably driven by subjective
considerations,” id. at ___ , 116 S. . at 1774, 135 L. Ed.2d at
98, and asks nore of the Court than would be the case had the
focus been confined to the actions of the individual officer.
Id. As the Court put it:

[I]t seens to us sonmewhat easier to figure out the

intent of an individual officer than to plunb the

col l ective consci ousness of |aw enforcenent in order to

determ ne whet her a "reasonable officer” would have

been noved to act upon the traffic violation. Wile

police manual s and standard procedures may soneti nes

provi de objective assistance, ordinarily one would be

reduced to specul ati ng about the hypothetical reaction

of a hypothetical constable -- an exercise that m ght
be called virtual subjectivity.

ld. at __, 116 S.Ct. at 1775, 135 L. Ed. 2d at 99.
The issue in this case is different fromthe issue presented

and resolved by the Court in Wiren, and, thus, Wiren is not

The cases to which the Court referred were: United States
v. Villanonte- Marquez, 462 U.S. 579, 584, n.3, 103 S. C. 2573,
n.3, 77 L.Ed.2d 22, 28, n.3 (1983); United States v. Robinson,
414 U. S. 218, 94 S. . 467, 38 L.Ed.2d 427 (1973); Gustafson v.
Florida, 414 U.S. 260, 266, 94 S. C. 488, 492, 38 L.Ed.2d 456,
461 (1973); Scott v. United States, 436 U.S. 128, 138, 98 S. C
1717, 1723, 56 L.Ed.2d 168, 178 (1978).
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di spositive. In the instant case, what Dennis chall enged was his
detention w thout probable cause when the police did not wsh to
make an investigative stop but, instead, stated they wished to
detain him"for the officer's safety.” It is noteworthy that
subsequent to its decision in Wiaren, the Suprene Court i ndicated
that the question resolved in the instant case, whether "an
officer my forcibly detain a passenger for the entire duration

of [a traffic] stop,” remains open. Maryland v. WIlson, 519 U. S

_, 117 s.&. 882, 137 L.Ed. 2d 41 (1997). |In Wlson, the
Suprene Court held that a police officer may order passengers to
get out of a car during a traffic stop. The Court noted,
however, that it was expressing no opinion on the validity of the
forci ble detention of passengers. 1d. at __, n.3, 117 S.C. at
886, n.3, 137 L. Ed. 2d at 48, n.3. The issue decided in the
i nstant case was not addressed by the Suprene Court in Wiren, and
was | eft expressly undecided in WIson.

What we clearly concluded in the instant case is that there
was no reason articulated or indicated as to why it was necessary
to detain Dennis "for the officer's safety,” and the detention
could not be justified on any other basis. First, there was no
probabl e cause to arrest Dennis. Second, although the officer
m ght have had a reasonabl e suspici on adequate to nmake an

i nvestigative stop pursuant to Terry v. GChio, the officer did not

intend to question Dennis, and a Terry investigative stop was not

the basis for Dennis's detention. Wthout sone expl anation, we
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were unable to determne why it was safer for the officer to
detain Dennis rather than allow himto walk away fromthe scene.
Qur holding resulted fromthe officer's indication that he did
not make an investigative stop and was not notivated by any
suspicion that Dennis was involved in illegal activity. W
recogni zed that the officer m ght have had a basis for a Terry
stop, but noted that the officer's stop was made only because of
hi s unexpl ai ned belief that detaining Dennis was safer for the
officer than letting Dennis | eave the scene. There was no intent
to interrogate Dennis as m ght have been permtted by Terry and
no indication why Dennis should be stopped for the officer's
safety. This analysis is perfectly consistent with the Wren
anal ysi s.

Havi ng reconsidered this case in light of the principles
enunci ated in Wiren and finding theminapposite, we reaffirmour
prior hol ding and opi ni on.

JUDGMENT OF THE COURT OF SPECI AL
APPEALS REVERSED. CASE REMANDED TO
THAT COURT W TH DI RECTI ONS TO
VACATE THE JUDGVENT OF THE CI RCUI T
COURT FOR SOMERSET COUNTY. COSTS
IN TH S COURT AND I N THE COURT OF

SPECI AL APPEALS TO BE PAI D BY
SOVERSET COUNTY.
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Bruce Lanont Dennis v. State of Maryland
No. 18, Septenber Term 1995

[ CRIEM NAL LAW - ARREST SEARCH AND SEI ZURE - ON REMAND FROM THE
SUPREME COURT OF THE UNI TED STATES TO RECONSI DER CASE I N LI GHT OF
Wiren v. United States, 517 U S. |, 116 S. . 1769, 135

L. Ed. 2d 89 (1996).]

Di ssenting Opinion foll ows next page:



Raker, J., dissenting

The United States Suprene Court vacated the judgnent in this
case and remanded it to this Court for further consideration in
light of Wiren v. United States, 517 U.S. __, 116 S. C. 1769,
135 L. Ed. 2d 89 (1996). Upon reconsideration, the majority
reasons that our analysis in Dennis v. State, 342 Ml. 196, 674
A 2d 928 (1996) (Dennis I), is "perfectly consistent with the
Waren analysis.” Mj. op. at 6. The majority concludes: "Having
reconsidered this case in light of the principles enunciated in
Waren and finding theminapposite, we reaffirmour prior holding
and opinion." Mj. op. at 6. | respectfully dissent.

| believe that our approach in Dennis | is inconsistent with
the rational e underpi nning Wairen and, in ny view, is the reason
the Suprenme Court directed this Court to reconsider the case.

The anal ysis applied by this Court in Dennis | is not the

obj ecti ve assessnent contenplated by Wiren. | believe that,
consistent with the direction of the Suprenme Court to reconsider
this case in light of Waren, this case should be set in for
reargunment, with the parties directed to brief and argue two
issues: (1) whether the legality of a Terry stop is to be
assessed by the objective facts known to the investigating
officers rather than the justification articulated by them and
(2) if the test is an objective one, whether the stop was | awf ul
under the circunstances.

In Waren, the Suprene Court held that the constitutional
reasonabl eness of a traffic stop does not depend on the actual
notivation of the individual police officer involved, but instead
depends upon whet her the circunstances, viewed objectively,
justify the action. See Wiren, 116 S. C. at 1774, 135 L. Ed. 2d
at 98. The Court stated that "the Fourth Amendnent's concern
with “reasonabl eness' allows certain actions to be taken in

certain circunstances, whatever the subjective intent.” 1d. at
1775, 135 L. Ed. 2d at 98 (enphasis in original).
In Dennis |, this Court applied a subjective test rather

than an objective test to determ ne whether the officer's conduct
was justified. W recognized that Oficer Foskey could have
concl uded from Dennis' conduct that he was fleeing the scene,
that Dennis was an inportant wtness to an incarcerable traffic

incident that had just transpired, or that there may well have
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been sufficient evidence in the record fromwhich the officer
coul d have possessed a reasonable, articul abl e suspicion that
Denni s ai ded and abetted the driver. Nonetheless, the Court
determ ned that the stop was unl awful because the officer failed
to articulate that he intended the stop to be on any of those
specific bases. Furthernore, this Court stated: "lndeed, such
an articulation is a condition precedent to a judicial
determ nation that a reasonable suspicion justified the officer's
conduct." Dennis, 342 Md. at 209, 674 A 2d at 934. W reasoned
that "[i]nasmuch as [Oficer Foskey] did not, as the State
recogni zed, articulate the requisite reasonable suspicion Terry
requires, it is clear that Oficer Foskey did not contenplate an
investigatory stop with the petitioner as its object.” 1d. at
208, 674 A.2d at 934. The Court further concluded that even
t hough the prosecutor articulated a reasonabl e suspicion on which
the officer may have acted, and that suspicion was justified by
the record, the Terry stop was invalid because no Terry
investigative stop was intended. |Id. at 211, 674 A 2d at 935.
In conflict with this holding, the Court stated: "W need not,
however, decide in the instant case, whether the officer nust
articulate specifically the basis for the stop in order to permt

the court to conclude that a Terry stop was justified."?2 1d. at

2 In the State's Petition for Wit of Certiorari in the
Suprene Court of the United States, the State urged:



210, 674 A 2d at 935.
The Supreme Court has not directly addressed the issue of

whet her the legality of a Terry stop is to be assessed by the

Regardl ess of the disposition in
Maryl and v. WIlson, this Court should grant
the instant petition and vacate and renmand
the case in light of this Court's recent
decision in Wiren v. United States, 116 S.
. 1769 (1996). In Wiren, this Court held
that the constitutional reasonabl eness of
traffic stops is dependent not on the actual
notivations or subjective intentions of the
of ficers involved but, rather, on whether the
"circunstances, viewed objectively, justify
that action." 1d. at 1774. This Court
stated that "[s]ubjective intentions play no
role in ordinary, probable-cause Fourth
Amendnent analysis . . . the Fourth
Amendnent's concern with "reasonabl eness”
allows certain actions to be taken in certain
ci rcunst ances, whatever the subjective
intent." Id.

The decision of the Court of Appeals of
Maryl and directly contravenes this principle
insofar as the court deened determ native not
t he objective circunstances of the stop but
t he subjective intention of the police
officer effectuating the stop. (App. 1l4a-
15a). The court held: "It is not enough
that the record contains facts on the basis
of which a police officer could entertain a
reasonabl e, articul able suspicion sufficient
to justify an investigatory stop, however.
Terry requires nore. The police officer nust
intend the stop to be an investigative stop,
not a detention for safety purposes.” (App.
15a). The decision of the Court of Appeals of
Maryland in this regard, therefore, should be
reversed in accordance with Wren.

Maryl and v. Dennis, 674 A 2d 928 (Ml. 1996), petition for cert.
filed, 65 U S.L.W 3085 (U.S. July 18, 1996) (No. 96-112).
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objective facts known to the investigating officers rather than
the justification articulated by them |In fact, the State argued
inits Mdtion for Reconsideration of Dennis I, filed April 10,
1996, that the officer need not articul ate suspicions of
crimnality on the passenger's part, but rather that "the record
need only denonstrate that a reasonable officer in the stopping
officer's situation would have been suspicious.” The State urged
that this Court reconsider its opinion (Dennis |I) to hold that
Terry does not require an officer subjectively to harbor, and to
articulate, a reasonable suspicion of crimnality before engaging
ina Terry stop, and that the record supports the Terry stop that
occurred in this case.?

Courts that have considered this issue are not unaninous in
their resolution of this question, although the majority view
seens to support the argunent of the State. See, e.g., 1 LAFAVE
SEARCH & SEIZURE, 8 1.4(d) & n.82 (3d ed. 1996). For exanple, in
United States v. Hawkins, 811 F.2d 210 (3d GCr. 1987), the Third
Circuit rejected Hawki ns' argunent that because the officers
testified that their sole reason for investigating the car was

the alleged traffic violation, and that because the trial court

1 | do not address the separate question of whether the
police may order passengers to remain in the car for a reasonable
period of tinme while they conduct their investigation, a question
| eft open and undeci ded by the Suprenme Court in Maryland v.

W | son, US _ , 117 S. C. 882, 137 L. Ed. 2d 41 (1997).
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did not believe this testinony, the stop was unlawful .2 The

2 In United States v. Hawkins, 811 F.2d 210 (3d Cr
1987), the Third Crcuit rejected a distinction between arrest
cases and investigatory stops, and responded to the contrary view
expressed in the dissent:

The di ssent suggests that while an objective standard
may be appropriate for arrest cases, where the issue is
probabl e cause, only a subjective standard is
appropriate for investigatory stops, which are judged
under a reasonabl e suspicion inquiry. W do not find
this distinction persuasive. The probable cause and
reasonabl e suspicion tests are simlar in that they
both |l ook to the incrimnating facts known to the
seizing officer to determne the validity of a

"sei zure" under the Fourth Amendnent. See Terry, 392
US at 16-20, 88 S.Ct. at 1877-79. Thus, in United
States v. Hensley, 469 U S. at 230-33, 105 S. . at
681-83, an investigatory stop case, the Suprene Court
relied interchangeably on arrest and stop cases.

|d. at 215 n.5.

Thi s approach of anal yzi ng probabl e cause and reasonabl e
suspicion in a simlar fashion is supported by the recent Suprene
Court decision of Onelas v. United States, ___ US _ , 116 S
. 1657, 134 L. Ed. 2d 911 (1996). In that case, the Suprene
Court granted certiorari to consider the applicable standard of
appellate review of the trial court's determ nation of both
reasonabl e suspi ci on and probable cause. 1d. at 1661, 134 L. Ed.
2d at 918. The Court held that as a general matter
determ nati ons of reasonabl e suspicion and probabl e cause shoul d
be reviewed de novo on appeal. 1d. at 1663, 134 L. Ed. 2d at
920. In this regard, the Court treated the concepts of
reasonabl e suspi ci on and probabl e cause alike. The Court defined
reasonabl e suspicion sinply as "a particularized and objective
basi s" for suspecting the person stopped of crimnal activity.

ld. at 1661, 134 L. Ed. 2d at 918. |If the standard of appellate
review is de novo, a strong argunment can be made that it matters
not what the officer articulates, so long as the record
denonstrates, fromthe standpoint of an objectively reasonable
police officer, reasonabl e suspicion or probable cause for his or
her acti ons.

It has long been the law in Maryland that the validity of an
arrest depends upon whether the officer had probable cause to
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trial court held that the justification articulated by the
officers at the suppression hearing was insufficient to justify
the Terry stop, but denied the notion to suppress because the
events that the officers observed provi ded reasonabl e suspi ci on
to support the stop. Hawkins, 811 F.2d at 212. The Third
Circuit affirnmed the trial court and held that "the legality of a
stop nust be judged by the objective facts known to the seizing
officers rather than by the justifications articulated by them"
Id. at 213. The appellate court further concluded that a Fourth
Amendnent inquiry focuses on the objective facts known to the
officer rather than the officer's state of mnd, and that an
investigatory stop is awful when the officer has a
"particul ari zed and objective basis for suspecting [a] particular
person stopped of crimnal activity.” 1d. (quoting United States
v. Cortez, 449 U S. 417-18, 101 S. C. 690, 695 66 L. Ed. 2d

621, 629 (1981)) (enphasis added by Court of Appeals for the

arrest, not whether the officer articulated the correct basis for
the arrest. See Herod v. State, 311 M. 288, 299, 534 A 2d 362,
367 (1987) (holding that reviewng court is not limted to the
| egal basis for the stop of the auto as articulated by the
officer; officer's subjective legal intent is not controlling);
Braxton v. State, 234 Md. 1, 6, 197 A 2d 841, 844 (1964); Hammv.
State, 72 Md. App. 176, 184, 527 A 2d 1326, 1330 (1987). See
al so Gadson v. State, 341 Ml. 1, 9-10, 668 A 2d 22, 26-27 (1995);
Watkins v. State, 288 Ml. 597, 606, 420 A 2d 270, 275 (1980).
See generally 1 LAFAVE, supra, 8 1.4(d) (reasoning that exclusion
based on officer's m staken grounds for arrest is "unjustified .
because such situations are often attributable to conplicated
| egal distinctions between offenses or an officer's failure to
record all the bases or the strongest basis upon which the arrest
was nmade.").



Third Grcuit).

In State v. Mtchell, 906 P.2d 1013 (Wash. C. App. 1995),
in response to the appellant's argunent that the search was
unl awf ul because the officer did not articulate a reasonabl e
suspicion, the court found that the facts of the case supported a
reasonabl e suspicion of crimnal activity. I1d. at 1016. The
internedi ate appellate court held that "the existence of such
reasonabl e suspicion is determ ned based on an objective view of
the known facts, and is not dependent upon the officer's
subj ective belief or upon the officer's ability to correctly
articulate his or her suspicion in reference to a particular
crinme." 1d.

Simlarly, in Marbury v. United States, 540 A 2d 114 (D.C
1985), the District of Colunbia Court of Appeals held that upon
review of the record, the circunstances known to the officer at
the time of the stop, viewed objectively, warranted his actions.
ld. at 115. The Fourth Amendnent's prohibition against
unr easonabl e sei zures requires only objective reasonabl eness, and
the officer's asserted reason for his actions is not controlling.
ld. at 115-16.

On the other hand, sone courts have adopted the view that
"an investigative stop can be justified based on an objectively
reasonabl e suspicion of any offense, provided that the offense

for which reasonabl e suspicion exists is related to the of fense
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articulated by the officer involved." State v. Bolosan, 890 P.2d
673, 681 (Haw. 1995) (based on Article I, 8 7 of the Hawaii
Constitution); State v. Hollis, 633 A 2d 1362, 1366 (Vt. 1993);
cf. United States v. Atkinson, 450 F.2d 835, 838 (5th Cr. 1971).
Rel yi ng specifically on Article I, Section 10 of the M nnesota
Constitution, the Mnnesota Suprenme Court held that in order to
justify a stop to investigate for crimnal wongdoing, the
of ficer nust be able to articulate at the court hearing that "he
or she had a particularized and objective basis for suspecting
the seized person of crimnal activity." State v. Cripps, 533
N. W2d 388, 391 (M nn. 1995).

The strong wei ght of federal and state authority, however,
synt hesi ze the Suprene Court's precedents to conclude that a
police officer need not articulate a subjective reasonabl e belief
where the surroundi ng circunstances of the investigatory stop
provi de objective reasonable suspicion. So long as the record
i ndicates that there was a proper |egal basis to justify the
stop, the officer's subjective notivation or his stated intention
does not render the stop unlawful. This Court should review
Dennis | in light of this standard.

This Court disregards the rationale of Wiren when it
suggests that our opinion in Dennis | is perfectly consistent
with Wairen. Whren stands for the proposition that in determ ning

the legitimcy of police conduct under the Fourth Amendnent, a



9
court nust | ook to objective circunstances, and not the
subj ective notivations of the police officer. The Suprenme Court
reiterated in Wairen a proposition that it established in United
States v. Robinson, 414 U S. 218, 94 S. . 467, 38 L. Ed. 2d 456
(1973): "The fact that the officer does not have the state of
m nd which is hypothecated by the reasons which provide the |egal
justification for the officer's action does not invalidate the
action taken as long as the circunstances, viewed objectively,

justify that action.” Wren, 116 S. C. at 1774, 135 L. Ed. 2d

at 98. "Subjective intentions play no role in ordinary,
pr obabl e- cause Fourth Anmendnent analysis.” 1d. See also Chio v.
Robi nette, = US _ , 117 S. C. 417, 420, 136 L. Ed. 2d 347,

354 (1996) (stating that "[w] e think that under our recent
decision in Wiren v. United States, 517 U.S. _ (1996) . . . the
subj ective intentions of the officer did not nake the continued
detention of respondent illegal under the Fourth Amendnent.").

The majority recogni zes that the record in this case may
very well evidence objective circunmstances that would justify the
actions of Oficer Foskey, but refuses to reconsider the case
under an objective test. The majority, stating "what we clearly
concluded in the instant case,”" rewites Dennis |I. The majority
says we clearly concl uded

that there was no reason articul ated or

indicated as to why it was necessary to
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detain Dennis "for the officer's safety,"” and
the detention could not be justified on any
other basis. First, there was no probabl e
cause to arrest Dennis. Second, although the
of ficer mght have had a reasonabl e suspicion
adequate to nake an investigative stop
pursuant to Terry v. Chio, the officer did
not intend to question Dennis, and a Terry
i nvestigative stop was not the basis for
Denni s's detention. Wthout sone
expl anation, we were unable to determ ne why
it was safer for the officer to detain Dennis
rather than allow himto wal k away fromthe
scene. Qur holding resulted fromthe
officer's indication that he did not make an
i nvestigative stop and was not notivated by
any suspicion that Dennis was involved in
illegal activity. W recognized that the
of ficer mght have had a basis for a Terry
stop, but noted that the officer's stop was
made only because of his unexpl ai ned beli ef
that detaining petitioner was safer for the
officer than letting petitioner |eave the

scene. There was no intent to interrogate
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Dennis as m ght have been permtted by Terry

and no indication why petitioner should be

stopped for the officer's safety. This

analysis is perfectly consistent wth the

Whren anal ysi s.
Maj. op. at 5-6. First, we noted in Dennis |I that the issue
framed by the parties concerns the scope and application of
Terry. Dennis, 342 Ml. at 204, 674 A 2d at 932. Second,
contrary to the assertion of the majority, this Court never said
in Dennis | that the detention could not be justified on any
other basis. Third, Oficer Foskey never testified that he did
not intend to question Dennis. Fourth, Oficer Foskey never
testified that he was not notivated by any suspicion that Dennis
was involved in illegal activity. And finally, Oficer Foskey
did not testify that the stop was nade only because of his belief
that it was safer to keep Dennis in the car rather than et him
| eave. A reading of our Dennis | opinion |eads to the
i nescapabl e conclusion that the basis of the Court's opinion was
the failure of the officer to articulate "a reasonabl e suspicion
that [Dennis] was engaged in the crimnal conduct for the
i nvestigation of which the stop was nade." 1d. at 208, 674 A 2d
at 934. The Court went on to state: "lInasnmuch as he did not, as
the State recognized, articulate the requisite reasonable

suspicion Terry requires, it is clear that Oficer Foskey did not
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contenplate an investigatory stop with the petitioner as its
object." Id. This conclusion is repeated throughout. Id. at
209, 211-12, 674 A 2d at 934-36.
The foundation of the majority's decision is the subjective
intention of the officer. This is the very issue the Suprene

Court directed that we reconsider.



