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The Departnent of Labor, Licensing and Regulation (DLLR)
appeals fromthe judgnent of the Grcuit Court for Harford County
reversing the decision of the Board of Appeals (Board) of the DLLR
The Board’ s decision disqualified appellee Tamry L. Muddi man from
receipt of unenploynent insurance benefits based on its
determ nation that appellee was discharged from enploynent for
gross m sconduct, as defined by Mb. Cobe (1991 Repl. Vol. & 1997
Cum Supp.), Labor & Enploynent (L.E.) § 8-1002.

Appel | ee worked for Anerican Studios, Inc. (enployer) as a
portrait studio manager. After several warnings, she was
termnated for repeated violations of the enployer’s policies. 1In
June 1996, appellee applied for unenpl oynent conpensation benefits.
A DLLR clainms specialist found that she had been discharged for
viol ation of her enployer’s policy, but found insufficient evidence
of m sconduct. The enpl oyer appealed the findings of the clains
specialist. A hearing was held on July 17, 1996; appellee failed
to appear. The hearing exam ner reversed the finding of the clains
speci al i st, concluding that appell ee had been di scharged for gross
m sconduct as defined in L.E 8 8-1002(a)(1)(ii) — “repeated
violations of enploynent rules that prove a regular and wanton
di sregard of the enployee’s obligations.” Appellee appealed to the
Board. Upon review of the record, the Board al so concl uded that
appel | ee had been di scharged for gross m sconduct, pursuant to L.E.
8 8-1002(a)(1)(ii), and affirmed the decision of the hearing

exam ner .
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Appel | ee appealed to the Grcuit Court for Harford County,
whi ch reversed the decision of the Board, based on a finding that
appel lee had engaged in sinple msconduct rather than gross
m sconduct. In its nmenorandum opi nion, the court concluded that
the Board erred as a matter of law in finding gross m sconduct
because “there ha[d] not been a showi ng that [appellee’s] actions
were done with a gross indifference to the interests of the
enpl oyer as required by the statute” — the standard of gross
m sconduct as defined in L.E. 8 8-1002(a)(1)(i). The Board noved
the lower court to alter or amend its judgnent in consideration of
8§ 8-1002(a)(1)(ii), under which appellee was disqualified. Inits
noti on, the Board noted that the standard relied on by the trial
court —“gross indifference to the interests of the enployer” — is
a requirenent only of L.E. 8 8-1002(a)(1)(i), and the case |aw
relied on by the lower court addressed only that subsection.! The
circuit court denied the notion to alter or anend and wote a
letter, dated July 10, 1997, to counsel explaining:

| agree with you that the cases cited by ne in
my OQpinion do in fact address a different
section of the Labor and Enploynent Article.

Specifically, the cases seem to address
Section 8-1002(a)(1)(i) and not Section 8-

The cases cited by the lower court are Watkins v. Enpl oynent
Sec. Admn., 266 M. 223 (1972); Enploynment Sec. Board v. LeCates,
218 Md. 202 (1959); Departnment of Econ. & Enpl. Dev. v. Hager, 96
Md. App. 362 (1993); and Departnent of Econ. & Enpl. Dev. v. Owens,
75 Md. App. 472 (1988). Appellant and the | ower court were unable
to find any reported cases addressing the definition of gross
m sconduct set forth in L.E. 8 8-1002(a)(1)(ii).
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1002(a) (1) (ii). Both of these sections,
however, 1involve gross msconduct and since
there are no reported cases? on subsection
(a)(1)(ii), | believe it is appropriate to use
these cases to reason by analogy in
interpreting that portion of the Code.
The Board appealed to this Court raising, for our review, the
foll ow ng question which we restate for clarity:
Did the circuit court err in finding that
appel |l ee engaged in sinple m sconduct rather
than gross m sconduct when appellee was
di scharged for repeatedly violating the
enpl oyer’ s rul es despite warnings of possible
term nation?
We shall answer the question in the affirmative and reverse

the judgnent of the circuit court.

FACTS?

From Novenber 1994 to June 8, 1996, appellee was enpl oyed as
a portrait studi o manager by Anerican Studios, Inc. The enployer
di scharged her for repeatedly violating its cash handling policy,
as well as for violating its scheduling policy.

According to the cash handling policy, appellee, as the studio
manager, was required to purchase a noney order at the end of each

day with the day’s cash receipts. She was directed to place each

2See Dept. of Labor, Licensing and Regulation v. Hider, _
wd , Slip op. at 13 (No. 63, Sept. Term 1997, filed Mar. 11

1998} .

3These facts are taken substantially from appellant’s brief
and record extract; appellee did not file a brief.
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day’s noney order in a cash report envel ope. On the outside of
each day’s envel ope, her instructions were to record the anmount of
cash collected and the type of noney order purchased. The envel ope
and the noney orders it contained were to remain in the store until
the end of the week, at which time they were to be mailed to
corporat e headquarters.

On Decenber 15, 1995, appellee was issued a witten
notice/warning* for her failure to purchase noney orders with the
studio’s cash receipts. This warning was pronpted by the
enpl oyer’ s di scovery of cash shortages in appellee’ s reports to the
enpl oyer’s corporate office. Enployer advised appellee that she
“must make sure that all noney orders are placed in the cash
envel ope daily and kept in the studio.” Addi tionally, she was
warned that another violation of the procedure could result in
addi tional disciplinary action, including term nation.

On January 31, 1996, appellee received another witten
notice/warning. This notice stenmed from anong ot her performance
i ssues, her failure to follow the enployer’s policy for altering
enpl oyee’ s work schedul es, including her owmn, w thout seeking the
required authorization from the district manager. In this
“counseling statenent” she was warned that “[f]ailure to conply
with] any American Studios policies could result in denotion and

[/]or term nation.”

“These notices/warnings were ternmed “counseling statenments” by
t he enpl oyer.
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On June 1, 1996, appellee’ s district nmanager visited her store
and found that appellee had failed to purchase a noney order with
the cash received on May 11, 1996, thereby violating the cash
handl i ng policy again. Appellee clainmed that she had purchased the
nmoney order and mailed it separately from the cash report.
Notw t hstanding this defense, she admtted that she had not
pur chased the noney order until My 13, 1996, a violation of the
policy requiring that a noney order be purchased at the close of
busi ness each day. The enpl oyer never received a noney order for
t he cash receipts of May 11, 1996. Appellee could not produce a
receipt for the noney order. She did not record the anount of the
recei pts on the envel ope as required by her enployer’s policy. The
enpl oyer issued another warning to appellee for failure to abi de by
the cash handling policy and she was again warned that further
policy violations could result in term nation.

On June 3, 1996, appell ee was agai n responsi bl e for purchasing
a noney order. \Wen a representative of the enployer visited the
studi o on June 8, 1996, however, the representative discovered that
there were cash receipts of $62.68 for June 3, but there was no
nmoney order in the cash report envel ope and no record that a noney
order had been purchased that day. In response to questioning
appel | ee clainmed that she had purchased a noney order but failed to
put it in the envelope as required. Instead, she explained that
she took it hone. Based on this violation and the previous policy

infractions, the enployer discharged appellee on June 8, 1996.
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DI SCUSSI ON

of the |ower court’s judicial

revi ew of an

adm ni strative determ nati on. VWhen

review, a circuit court may:

exer ci sing

such judici al

(1) remand the case for further proceedi ngs;

(2) affirmthe final decision; or

(3) reverse or nodify the decision if any
substantial right of the petitioner may

have been prejudi ced because a finding,
concl usi on, or deci sion:

(i)

(11) exceeds the statutory authority or

is unconstitutional;

jurisdiction of the final decision
maker ;

(tit)results froman unl awful procedure;

(tv) is affected by any other error of
I aw,

(v) 1is unsupported by conpet ent
material, and substantial evidence
in light of the entire record as
subm tted; or

(vi) is arbitrary or capricious.

Mb. CopE (1995 Repl. Vol.), State Gov't (S.G),

court's role

is

limted to determining if there

§ 10-222(h). "A

is substanti al

evidence in the record as a whole to support the agency's findings

and concl usi ons,

and to determne if the admnistrative decision is
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prem sed upon an erroneous conclusion of law " United Parcel Serv.
Inc. v. People's Counsel, 336 Ml. 569, 577 (1994).°

Because this is an appeal froma circuit court’s review of an
agency’s final decision, our role in this appeal “‘is precisely the
sanme as that of the circuit court.’” Dept. of Human Resources v.
Thonpson, 103 Md. App. 175, 188 (1995) (quoting Dept. of Health &
Mental Hygiene v. Shrieves, 100 M. App. 283, 303-04 (1994))
Accordi ngly, we have the sane recourse given to the circuit court
by S.G § 10-222(h).

A reviewing court may not nmake its own findings of fact, Board
of County Commirs v. Hol brook, 314 M. 210, 218 (1988), or supply

factual findings that were not made by the agency. COcean Hi deaway

SLabor & Enmploynent 8§ 8-512(d) governs the standard of
judicial reviewin connection with adm nistrative adjudi cati ons of
unenpl oynment insurance benefits by the Board of Appeals of the
Depart ment of Econom c and Enpl oynent Devel opnent. Departnent of
Econ. and Enpl. Devel opnent v. Propper, 108 M. App. 595, 603
(1996). It provides, in pertinent part:

In a judicial proceeding under this section,
findings of fact of the Board of Appeals are
conclusive and the jurisdiction of the court
is confined to questions of law if:

(1) findings of fact are supported by evidence
that is conpetent, material, and substantial
in view of the entire record; and

(2) there is no fraud.

Under the case law interpreting L.E. 8 8-512(d) and its
predecessor (M. CobE ANN., art. 95A, 8 7(h) (1984)), “findings of
fact made by the Board are binding upon the reviewing court, if
supported by substantial evidence in the record.” Hider, slip op.
at 6; Propper, 108 Md. App. at 603, (quoting Board of Appeals v.
Mayor and Gty Council of Baltinmore, 72 Md. App. 427, 431 (1987)).
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Condo. Ass’'n v. Boardwal k Plaza, 68 M. App. 650, 662 (1986).
Fi ndi ngs of fact nmade by the agency are essential in order for the
reviewi ng court nmeaningfully to review the agency’s decision. See
Gay v. Anne Arundel Co., 73 M. App. 301, 307-09 (1987).
Moreover, it is the agency’'s function to determ ne the inferences
to be drawmn fromthe facts. On review, neither the circuit court
nor this Court may substitute its judgnent for that of the agency.
Eberle v. Baltinore County, 103 Mi. App. 160, 166 (1995).

To the extent that issues on appeal turn on the correctness of
an agency’s findings of fact, such findings nust be reviewed under
the substantial evidence test. Thonpson, 103 M. App. at 190
(citing State Election Bd. v. Billhinmer, 314 Ml. 46, 58-59 (1988)).
Substantial evidence is “such relevant evidence as a reasonable
m nd m ght accept as adequate to support a conclusion.” 1d. at
190-91 (internal quotations omtted). See also Relay I|Inprovenent
Ass’n v. Sycanore Realty Co., Inc., 105 Md. App. 701, 714 (1995),
aff’d, 344 Md. 57 (1996) (stating that “substantial evidence neans
nmore than a ‘scintilla of evidence,’ such that a reasonabl e person
could cone to nore than one conclusion.”). In other words, the
gquestion on appeal becones whether a reasoning mnd could
reasonably have reached the agency’s factual conclusion. Eberle,
103 Md. App. at 166. W may not uphold the agency’ s decision
““unless it is sustainable on the agency’'s findings and for the

reasons stated by the agency.’” United Parcel Serv., Inc., 336 M.
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at 577 (quoting United Steelworkers v. Bethlehem Steel, 298 M.
665, 679 (1984)).

In contrast to factual challenges, when the question before
t he agency invol ves one of statutory interpretation or an issue of
law, our reviewis nore expansive. Liberty Nursing Center, Inc. v.
Dept. of Health & Mental Hygiene, 330 Md. 433, 443 (1993). Under
this nore expansive review, we may substitute our judgnent for that
of the agency. Thonpson, 103 Md. App. at 190. This standard of
review is aptly named the “substituted judgnent standard.” |Id
Consequently, we are not bound by the agency’ s statutory or | egal
concl usi ons. ld.; Dep’'t. of Health & Mental Hygiene v. Reeders
Menorial Home, Inc., 86 Md. App. 447, 452 (1991).

Lastly, “nodification or reversal of the agency s decision is
only appropriate when the petitioner has denonstrated that
substantial rights of the petitioner have been prejudiced by one or
nmore of the causes specified in [S. G] 8§ 10-222(h).” Thonpson, 103
Md. App. at 191 (citing Bernstein v. Real Estate Commin, 221 M.
221, 230 (1959), appeal dismssed, 363 U S. 419, 80 S. . 1257
4 L.Ed.2d 1515 (1960)).

Accordingly, we nust exam ne the record to determ ne whet her
t he Board applied the correct |aw and whet her there was substanti al
evi dence from which a reasonable mnd could arrive at the factua

concl usi ons reached at the adm nistrative | evel.
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A claimant for unenpl oynent benefits can be disqualified from
recei pt of those benefits if the claimant was termnated for “gross
m sconduct.” Hder, slip op. at 11-12. The applicable statute is
L.E. 8§ 8-1002, which reads in pertinent part:

§ 8-1002. G oss m sconduct.

(a) “Goss msconduct” defined. —In
this section “gross m sconduct”:

(1) means conduct of an enpl oyee
that is:

(1)deliberate and wi |l ful
di sregard of standards of behavi or
that an enploying unit rightfully
expects and that shows gross
indifference to the interests of the
enpl oying unit; or

(1i)repeated vi ol ati ons of
enpl oynent rules that prove a
regul ar and wanton disregard of the
enpl oyee’ s obligations; and

(2)does not include:

(1)aggravated m sconduct, as defined
under 8§ 8-1002.1 of this subtitle; or

(ii)other msconduct, as defined under 8
8-1003 of this subtitle.

(b) Gounds for disqualification. — An
individual who otherwise is eligible to
receive benefits IS di squalified from

receiving benefits if wunenploynent results
from di scharge or suspension as a disciplinary
measure for behavior that the Secretary finds
is gross msconduct in connection wth
enpl oynent .

The Board disqualified appellee under L.E. 8 8-1002(a)(1)(ii).

Exam ning the record, we find substantial evidence to support the
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Board’s factual findings, and there was no legal error. The
enpl oyer testified regarding appellee’s policy violations and
presented four counseling statenents that had been issued to her as
a result of these violations. Each counseling statenent rem nded
appel l ee of her obligations, and of the possibility of discharge
shoul d she continue to violate the policy. Despite these warnings,
appel l ee continued to violate the rel evant policies.

The docunmentation and testinony offered by the enployer
provi de substantial evidence for the Board' s factual findings as to
appel l ee’s violations. Additionally, those factual findings
support the Board s |egal conclusion that appell ee was di scharged
for “repeated violations of enploynent rules that prove a regul ar
and want onl® disregard of the enployee’'s obligations.” L.E § 8-
1002(a) (1) (ii).

The circuit court erred in reversing the Board s determ nation
and subsequently finding sinple m sconduct because it m sconstrued
the applicable statute. The |lower court analyzed the case under
L.E. 8 8-1002(a)(1)(i), while appellee was disqualified under L.E

8 8-1002(a)(1)(ii). These two subsections set forth separate

°Black’s Law Dictionary defines “wanton” as “Reckless,
heedl ess, malicious; characterized by extreme recklessness or
f ool hardi ness; recklessly disregardful of the rights or safety of
ot hers or of consequences. Means undisciplined, unruly, marked by
arrogant reckl essness of justice, feelings of others, or the I|ike;
wllful and malicious. In its ordinarily accepted sense connotes
perverseness exhibited by deliberate and uncalled for conduct,
r eckl essness, disregardful of rights and an unjustifiable course of
action.” (Ctations omtted.) BLAK s LAw D criovwary 1582 (6th ed.
1991) .
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definitions of gross m sconduct that require different |evels of
intent. Additionally, subsection (i) nmay be inplicated by a single
violation, while subsection (ii) requires repeated violations.
Thi s case involves repeated violations of enploynment rules.

I n support of its reversal, the lower court cited four cases,
each of which addresses subsection (i), not subsection (ii). The
court concl uded that there had been no showi ng that appellee acted
wth “gross indifference to the interests of the enployer as is
required by the statute.” As stated supra, the trial court
confirmed, inits response to the notion to alter or amend, that it
referred only to subsection (i) and cases that construe it as
opposed to subsection (ii). Nevertheless, the |lower court reasoned
that, because it found no case |aw on subsection (ii), it could
apply cases dealing with subsection (i) by analogy since both
subsections define categories of gross m sconduct. The | ower
court’s reasoning is essentially flawed.

A showi ng of “gross indifference” is an express requirenent
only of the first subsection of the statute. It has no bearing on
whet her there is substantial evidence of gross m sconduct under the
second subsection, which is based on “repeated” violations.
| ndeed, the legislature included a different |level of intent for
repeated violations. Specifically, to violate subsection (ii), the

repeated violations nust prove a “regul ar and wanton disregard” to
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obligations while subsection (i) requires a “deliberate and w || ful
di sregard” that shows “gross indifference.”

Furthernore, even if appellee had been term nated, pursuant to
subsection (i), we are not persuaded that her actions did not rise
to the I evel of gross m sconduct analyzed by the trial court. W
note that the trial court did not cite Departnent of Economc &
Enmp. Dev. v. Propper, 108 M. App. 595 (1996), a case that
addr essed whet her an enpl oyee was di scharged for gross m sconduct
under subsection (i). In Propper, this Court held that, if an
enpl oyee deli berately and knowi ngly ignores his or her enployer’s
requirement that he or she arrive or |leave at a certain tinme, such
behavi or could evidence a gross indifference to the enployer’s
interests and a defiance of standards that the enpl oyer has a right
to expect to be followed. 1d. at 611. W held further that this
is particularly true if the enpl oyee continues this conduct in the
face of a warning that such behavior is not acceptable. Id.

There are no hard and fast rules for determ ning what in the
particul ar enpl oynent context constitutes “deliberate and willful”
m sconduct . ld. at 609 (citing Departnent of Economc and
Enpl oynent Devel opnent v. Oaens, 75 Ml. App. 472, 477 (1988)). “In
t he context of unenpl oynent insurance benefits, ‘[t]he “wongness”
of the conduct mnust be judged in the particular enploynent
context.’” Hider, slip op. at 15 (citation omtted). “The

i nportant elenment to be considered is the nature of the m sconduct
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and how seriously it effects the claimant’s enploynment or the
enpl oyer’s rights.” ld. (quoting Departnent of Economc and
Enmpl oynent Devel opnent v. Jones, 79 Md. App. 531, 536 (1989)).

In this case, there was sufficient evidence that appellee
deliberately and willfully decided on nore than one occasion not to
purchase noney orders for the daily cash receipts. In one
i nstance, she clainms she took the noney order honme —a definite
violation of the policy. At |east one of the noney orders is still
unaccounted for. Each violation was followed by counseling and a
warning that if the inproper acts continued, she mght be
di schar ged. This pattern of deliberate mshandling of her
enpl oyer’s revenues constitutes a gross indifference to the
interests of the enpl oyer.

Al t hough we agree with the trial court’s reasoning that the
di fference between sinple m sconduct and gross m sconduct is the

severity of the enployee' s actions,’” we find substantial evidence

"What the trial court referred to as sinple msconduct is
addressed in L.E. § 8-1003, which provides, in relevant part:

8§ 8-1003 M sconduct

(a)Gounds for Disqualification. —
An individual who otherwise 1is
eligible to receive benefits is
di squalified fromreceiving benefits
i f t he Secretary finds t hat
unenpl oynent results from di scharge
or suspension as a disciplinary
measure for behavior that the
Secretary finds is msconduct in
(continued. . .)
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in the record to support the Board s finding of gross m sconduct as
a matter of |aw

JUDGMVENT OF THE CIRCU T COURT
FOR HARFORD COUNTY REVERSED

COSTS TO BE PAI D BY APPELLEE

‘(...continued) _
connection wth enploynent but that
IS not:

(1) aggravat ed m sconduct, under
8§ 8-1002.1 of this subtitle; or

(2)gross m sconduct under § 8-
1002 of this subtitle.

See generally Hider, supra.



