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HEADNOTE:

ADM NI STRATI VE LAW-- Circuit court is not permtted to engage in
fact-finding when review ng the decision of an adm nstrative
agency; accordingly, the court erred in finding that the parties
to a contract had nodified the contract through their conduct.

STATES -- Were a party that has contracted with the State
alleges that it is entitled to recover against the State under a
"nodi fication by conduct” of the contract, its claimis not
"based on a witten contract” within the neaning of 8 12-201(a)
of the State Governnment Article, and thus is barred by sovereign
i mmunity.

STATES -- If a State official |acks actual authority to enter
into a contract, a suit against the State under that contract is
barred by sovereign imunity, because the contract was not
executed "within the scope” of the official's "authority”" within
the nmeaning of 8§ 12-201(a) of the State Governnent Article.
Because the doctrine of apparent authority does not apply to
contracts with the State, a State official's "scope of authority"”
IS co-extensive with his or her actual authority.



This case concerns a contract di spute between the State and a
conpany that provided health care to prison inmtes. The State,
acting through the Division of Correction ("DOC') of the Depart nent
of Public Safety and Correctional Services ("the Departnent"),
appel l ant, had a contract with ARA Health Services, Inc., d/b/a
Correctional Medical Systens ("CVM5"), appellee, to provide nedical
care to inmates incarcerated in Maryland correctional facilities.
At issue is CM5's claim for reinbursenent for the cost of AIDS
medi cati on. After the Board of Contract Appeals denied CMS s
contract claim CMS sought review in the Grcuit Court for
Baltinmore City. The court reversed, based on a contractual

"modi fication by conduct,” and entered judgnment in favor of CVMS in
t he anmount of $135,446.00. In its appeal, the Departnent presents
the foll ow ng questions for our consideration:

| . Ddthe Grcuit Court exceed its authority when it

rejected the Board of Contract Appeals's factual finding

that the parties' conduct did not constitute a

nodi fication and substituted its own factual findings and

j udgnent that the conduct did constitute a nodification?

1. Does sovereign immunity bar an action based on an

unwritten nodification to a witten contract when the

contract and State regulations require that al

nodi fications to the contract be in witing and approved

by the Board of Public Wrks?

We conclude that the circuit court erred in finding that the
parties' conduct constituted a nodification of the contract. W
are also of the view that sovereign imunity bars appellee's
action. As we answer both questions in the affirmative, we shall

reverse.



FACTUAL BACKGROUND

The DOC i ssued a "Request for Proposals" in Septenber 1988, in
which it solicited bids from contractors to provide health care
services to Maryland prisoners. CM5 was awarded Contract No. 8804-
00 ("the Contract"), which the parties executed in Novenber 1988.
The Contract, effective January 1, 1989, divided CM5's costs into
four categories: (1) primary care; (2) secondary care services
("SCS"); (3) operating costs; and (4) managenent fee. "Secondary
care services" included specialty care, such as obstetrics and
radi ol ogy, as well as services to inmates hospitalized outside a
correctional facility. The Contract also provided that "the cost
for the nedication AZT . . . and the cost for any newy devel oped
medi cation for AIDS . . . shall be considered as a Secondary Care
Servi ces cost

The Contract specified the manner in which CVM5's fees were
cal cul ated. Pursuant to § 05.07.01.02.01 of the Contract, the base
fee was calculated by multiplying the "average daily popul ati on" of
pri soners by an agreed upon rate.! In addition, to help defray
CMB' s costs in furnishing certain high-cost nedical services, the
Contract also provided a nmechanismfor CVM5 to receive an "excess

f ee" based on these costs; under certain limted circunstances, the

1 Section 05.07.01.02.01 of the contract stated: "The Division
[of Correction] shall pay the Contractor [CM5] nonthly the anopunt
calculated by multiplying the figure stated as Secondary Care
Services Per Capita under MONTHLY PAYMENT in ATTACHMENT VI by the
ADP [average daily population] for the nonth for which paynment is
bei ng nmade. "
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DOC was required to reinburse CVS for the cost of services in
excess of the base paynments otherwi se due to CMs for SCS. Section

.05.08.04.03 of the Contract provided:

The Division [of Correction] wll rei nburse the
Contractor [CQVB] for 100 %of the price of eligible A DS
related, disaster related and maj or disturbance related
hospital services costs. In order for hospital services
costs to be considered eligible, all of the follow ng
condi tions nust be net:

. 05. 08. 04. 03. 01. The Contractor expends for all
Secondary Care Services during the termof this contract
nore than the total of all paynment due the Contractor by
the Division for Secondary Care Services as stated in
ATTACHVENT VI ;

.02. The potentially eligible hospital services costs
are not eligible for reinbursenment under another part of
this contract;

. 03. The total anmount of the potentially eligible
hospi t al services costs does not exceed t he
overexpenditure incurred by the Contractor for Secondary
Care Services during the termof this Contract.

.04. The potentially eligible hospital services costs
were incurred either:

. 05.08.04.03.04. A In order to treat one or
nmore i nmates whose ail nents were di agnosed by
the hospital as being AIDS rel ated, or

B. In order to treat one or nore inmates
whose injuries were not self-inflicted and
whi ch were sustained as a result of a physical
assault during a major disturbance, or

C. In order to treat ten or nore i nmates as
the result of a disaster.

(Enphasi s supplied).
The upshot of these provisions is that CM5 was entitled to

excess conpensation for "AIDS rel ated, disaster related and nmajor
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di sturbance rel ated hospital services,” if two conditions were net:
(1) the total amount that CMS spent in providing SCS was greater
than the anount that CVS was entitled to receive as a base fee; and
(2) OVB was not entitled to receive reinbursenent for the services
under another provision of the Contract. If both of those
conditions were net, then CM5 woul d receive as an excess fee either
t he actual costs that it incurred in providing the special hospital
services, or the difference between the total costs that CMS
incurred in providing SCS and the amobunt that CVS was entitled to
receive as a base fee, whichever was smaller.? But CM5 was not

entitled to any excess costs for AIDS nedication furnished to

2 Sone exanples will illustrate the nechanics of how the
excess fee was cal cul at ed.

If CM5 spent a total of $50,000 to provide SCS, including
$20,000 for AIDS-related hospital services, and was entitled to
receive a base fee of $100,000, then it could not receive any
excess fee, because its base fee would have exceeded the total
anount which it spent to provide SCS

If CMS5 spent a total of $125,000 to provide SCS, including
$20,000 for AIDS-related hospital services, and was entitled to
receive a base fee of $100,000, then it would be entitled to
receive an excess fee of $20,000, because its actual costs
($125, 000) woul d have exceeded its base fee ($100,000). Its excess
fee woul d then be $20,000, which is the |esser of its AIDS-rel ated
hospital services costs ($20,000) and the difference between its
total SCS costs and its base fee ($125,000 - $100,000 = $25, 000).

On the other hand, if CVS spent a total of $150,000 to provide
SCS, including $75,000 to provide AlDS-rel ated hospital services,
and was entitled to receive a base fee of $100,000, then it would
be entitled to receive an excess fee of $50,000. Even though it
woul d have spent $75,000 on AIDS-rel ated hospital services costs,
its reinbursement would be capped by the difference between its
total expenditures on SCS ($150,000) and its base fee ($100,000),
or $50, 000.
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i nmat es who were not hospitalized.

From January 1, 1989 to June 30, 1990, COMs sought, and the DOC
paid, a total of $135,446.00 for AIDS nedication provided to
inmates in correctional facilities, i.e, who were not hospitalized.
Subsequently, on April 1, 1991, the parties executed a witten
nodi fication ("Mdification H') to their original Contract. The
nodi fication provided that, retroactive to July 1, 1990, the DCC
woul d reinmburse CMS for the costs of all AIDS nedication that it
provi ded, whether dispensed at a correctional facility or in a
hospital setting. Consequently, AIDS nedication was no | onger part
of the excess fee calculation; it was reinbursed on a dollar-for-
dol lar basis. But, as the nodification only applied retroactively
to July 1, 1990, it had no bearing on the nonies paid for AIDS
medi cation dispensed to non-hospitalized prisoners during the
initial eighteen nonth period.

In late 1991, these initial AIDS paynents caught the eyes of
auditors with the Legislature's Division of Audits. In a report
issued in January 1992, the auditors recomended that the DOC
"recover" the funds paid to CVs for AIDS nedication during the
period from January 1, 1989 to June 30, 1990 dispensed at pena
institutions. The auditors concluded that CMS had been rei nbursed
for AIDS nedication as part of the SCS paynents. DOC officials
initially disputed the auditors' report; the DOC clai ned that CMS
and the DOC had contenpl ated fromthe beginning that the DOC woul d

reinmburse CVS for its expenses in providing AIDS nedication "if the
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Secondary Care cap [were] reached,” that CVM5 had not inproperly
billed the DOC, that the $135, 446.00 in di sputed paynents were in
accord with the intent of the parties, and that Al DS nedication was
part of the secondary care costs under § 05.08.04.03 of the
Contract. After legislative hearings at which the Departnment was
severely criticized, the DOC reversed its position. The DOC then
unilaterally deducted $135,446.00 fromits paynment to CM5S when CMS
submtted its invoice for April 1992.

Thereafter, CV5 filed a claim with the Departnent for the
anmount w thheld. Wen the Secretary of the Departnent denied the
claim OMS appealed to the Board of Contract Appeals (the "Board"),
which also rejected CM5's claim The Board concluded that the
| anguage of the Contract was "plain and unanbi guous” and did not
entitle CVB to the reinbursenent that it sought. It reasoned that
the Contract provided a specific method for calculating CMS s
conpensation, which did not include 100% rei nbursenent for all AIDS
medi cation costs. The Board placed particul ar enphasis on the fact
that Mdification H,£ executed in 1991, provided for dollar-for-
dol l ar rei nbursenent for AIDS nedication costs retroactive only to
July 1, 1990, rather than to the original date of the Contract. |In
the Board's view, this established that the parties consciously
chose to abide by the terns of the original Contract for the period
in issue.

The circuit court reversed. A though it accepted the Board's

finding that the Contract was "plain and unanbi guous"” and did not,
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on its face, entitle CV5 to reinbursenent for all AIDS costs, it
neverthel ess concluded that, by course of conduct, the parties
nodi fied the Contract, entitling CVM5 to an excess fee for all AIDS
medi cation costs that it incurred, regardless of whether the
medi cation was di spensed in a hospital or at a penal institution.
The court relied on the fact that, for eighteen nonths, the DOC
reinbursed CMs for all of its AIDS nedication costs, and had
defended its paynents to the legislative auditors and the General
Assenbly's oversight commttee as warranted under the Contract.

The court thus entered judgnent in favor of CMS for $135, 446. 00.

DI SCUSSI ON

l.
CM5S contends that the Contract was nodified by the parties’
conduct, so that it is entitled to paynent for all the AIDS
medi cation that it provided, regardl ess of the |location at which it

was di spensed.® The Departnment denies that such a nodification

3 Before the Board and the circuit court, CM5 argued that the
term "hospital services costs" was anbiguous. It contended that
the term shoul d be construed to include the costs of adm nistering
Al DS nedication in correctional facilities, either under the rule
that anmbiguities in a contract are construed against the drafter
(in this case, the Departnent), see King v. Bankerd, 303 Ml. 98,
106 (1985), or because the parties' course of performance clarified
an anbi guous term see Wal ker v. Associated Dry Goods Corp., 231
Md. 168, 179 (1963). The circuit court declined to overturn the
Board's finding that the Contract was "pl ain and unanbi guous.” On
appeal, CM5 does not contend that the Contract was anbi guous
Accordingly, we consider this argunent as abandoned.
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occurred, and contends that the circuit court exceeded its
authority by substituting its own factual findings for those of the
agency.

We focus initially on whether the circuit court properly
adhered to the scope of its review when it reversed the Board's
deci si on. The Maryland Adm nistrative Procedure Act, M. Code
Ann., State CGov't Art. ("S.G"), 8 10-222(h)(3) (Supp. 1994)
provides that, on a petition for review, the circuit court may
reverse or nodi fy an agency deci sion

if any substantial right of the petitioner may have been
prej udi ced because a finding, conclusion, or decision:

(1) is unconstitutional;

(11) exceeds the statutory authority of the final
deci si on meker;

(ti1) results froman unl awful procedure;

(1v) is affected by any other error of |aw

(v) is unsupported by conpetent, material, and
substantial evidence in light of the entire
record as submtted; or

(vi) is arbitrary or capricious.

Pursuant to S.G 8§ 12-222(h)(3)(iv), the circuit court
determned that the Board commtted an error of |aw warranting
reversal. Although the court declined to disturb the agency's

finding that the original Contract was not anbiguous, the court

determ ned that the Board neverthel ess should have proceeded to

At oral argunent, CMS switched gears and argued that the
Contract was not anbi guous and that, under its plain terns, CMS was
entitled to reinbursenent. As CMS did not present this contention
to the circuit court, we decline to consider it here. See Rule 8-
131(a). Consequently, CV5's contention that it is entitled to the
contested paynents rests solely on the claimthat the Contract was
nodi fi ed by conduct.
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decide whether a post-formation nodification by conduct had
occurred. The court concluded that, by failing to do so, the Board
commtted an error of |aw

After the court concluded that the Board had conmtted an
error of law by failing to consider the nodification issue, it
examned the record and made its own factual finding that a
nodi fication had, indeed, occurred. In this regard, the court
erred. As we have noted, with respect to factual findings, the
court's scope of review is |limted to determ ning whether the
agency's factual findings are supported by substantial evidence.
See Anderson v. Departnent of Public Safety and Correctional
Services, 330 Md. 187, 212 (1993) (in review ng agency's factual
findings, "reviewing court's " appraisal or evaluation nust be of
the agency's fact-finding results and not an independent ori gi nal
estimate of or decision on the evidence'"). The circuit court is
not permtted to nmake its own factual findings; this is a task
commtted to the agency al one. Board of Trustees of the Enpl oyees'
Retirenment Systemof the City of Baltinore v. Novik, 87 M. App.
308, 312 (1991), aff'd 326 Md. App. 450 (1992). In view of our
resolution of the sovereign imunity issue, however, we need not
remand to the Board to address the factual question that the

circuit court inproperly resolved.



Sovereign imunity is the comon |aw doctrine that protects
the State fromsuit wthout its consent. Davis v. State, 183 M.
385, 393 (1944). See also Board of Howard Community Coll ege v.
Ruff, 278 M. 580, 584 (1976) (declining to abrogate sovereign
imunity by judicial fiat); Jekofsky v. State Roads Conm ssion, 264
Md. 471, 474 (1972) (sane); Katz v. Washi ngton Suburban Sanitary
Comm ssion, 284 Md. 503, 512-13 (1979) (sanme). Therefore, absent
a legislative waiver of imunity, suit does not |ie against the
State or any of its agencies. See Clea v. Mayor & Gty Council of
Baltinore, 312 MJ. 662, 670 (1988); Maryland Port Adm nistration v.
. T.O Corp. of Baltinore, 40 Ml. App. 697, 703-04 (1978), cert.
deni ed, 284 Ml. 745 (1979).

CVM5 contends that a waiver of the Departnent's sovereign
immunity may be found in S.G 8§ 12-201(a) (1993), which provides:
Except as otherw se expressly provided by a | aw of the

State, the State, its officers, and its units may not

rai se the defense of sovereign immunity in a contract

action, in a court of the State, based on a witten

contract that an official or enployee executed for the

State or 1 of its units while the official or enployee

was acting within the scope of the authority of the

of ficial or enployee.
(Enphasis supplied). The plain ternms of S.G § 12-201(a) require
application of sovereign immunity unless (1) there is a "witten
contract"” between the plaintiff and the State; (2) the plaintiff's
claim is "based on" that contract; and (3) the contract was

executed by a State enployee acting within the scope of his

authority. W conclude that GV5' s cl ai magai nst the Departnent is
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barred by sovereign imunity.

As a statute in derogation of common law, S.G § 12-201(a)
must be strictly construed. See MIles Laboratories, Inc. Cutter
Laboratories Division v. Doe, 315 Ml. 704, 723-24 (1989) ("repeal
of the common law by inplication is never favored"). Such a strict
construction conports with the general rule that, since the CGeneral
Assenbly should not be deenmed lightly to give away the State's
imunity, statutory exceptions to sovereign imunity must be
narrowly construed. See, e.g., Harris v. State, 358 N E 2d 639,
645 (Chio . d. 1976); Pickney v. Jersey City, 355 A 2d 214, 216
(N.J. Super. . Law Div. 1976); Brown v. State H ghway Comm ssi on,
476 P.2d 233, 234 (Kan. 1970); Kleban v. Mrris, 247 S.W2d 832,
837 (Mo. 1952); Harrison v. Wom ng Liquor Comm ssion, 177 P.2d
397, 399 (Wo. 1947); Denrod v. State, 58 N Y.S.2d 490, 493 (N.Y.
Ct. d. 1945); Los Angeles County v. R ley, 128 P.2d 537, 543 (Cal.
Dist. . App. 1942). Cf. Katz v. Washington Suburban Sanitary
Conmm ssion, 284 M. 503, 512 (1979) (no waiver unless the
Legi sl ature provides for one clearly or by necessary and conpel | i ng
i nplication).

CVMB argues that its claimis founded on its original witten
Contract; it relies "on Contract No. 8804-00, as anended and
nodi fied." OCMS contends that the fact that it alleges a breach of
the terns of the non-witten, nodified contract does not change the
status of the witten, original Contract as the "basis" for its
claim

-11-



In support of its assertion that its claimis predicated on
the original Contract, as nodified, and that sovereign imunity
therefore does not apply, CVM5 relies on the case of Departnent of
Ceneral Services v. Cherry HIl Sand & Gravel Co., 51 Md. App. 299
(1984). There, Cherry Hill contracted with the Departnent of
CGeneral Services to performexcavation work during the construction
of a fish hatchery. Before Cherry H Il submtted its bid for the
contract, an engineer, acting as an agent for the State,
incorrectly told Cherry HIIl's president that there was sufficient
"inmpervious fill" at the construction site to |line the excavati ons.
But Cherry Hill had to haul fill material fromoff-site |ocations
to conplete the lining process, thus incurring additional costs.
In a breach of contract action, Cherry H Il sued the Departnent of
General Services to recover its costs.

W rejected the State's claimthat Cherry H Il relied on an
oral contract. Moreover, as the contract was not integrated, we
concluded that the parol evidence rule did not bar adm ssion of the
State's pre-contract oral representation as a "clarification" of
the witten contract. W concluded that Cherry HIl's clai mwas
based upon a witten contract and thus its claimwas not barred by
sovereign immunity. W said: "The fact that [its] claimrelies on
an oral statenment nmade during the bidding period to explain the
contract does not transform that witten contract into an ora
contract.” 1d., 51 Md. App. at 308 (enphasis supplied).

The focus in Cherry HIl was the application of the paro
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evidence rule, and not whether a contractual nodification had
occurr ed. The Court's wuse of ternms such as "explain" and
"clarification" in reference to the engineer's pre-contract oral
statement illumnates quite plainly that, in Cherry HIIl, there was
only one contract -- the witten contract to performthe excavation
work. The oral statenent on which the conpany's cause of action
was based did not create a separate contract.

In contrast, appellant clains that the original Contract was
nmodi fied by course of conduct. A nodification creates a new
contract. As the Court of Appeals said in Linz v. Schuck, 106 M.
220, 234 (1907), a nodification is "an abandonnent of the original
contract and a creation of a new contract."” See also L & L Corp.
v. Ammendal e Normal Institute, 248 M. 380, 384 (1968) (neeting of
the mnds required to nodify a contract); MKeever v. Washi ngton
Hei ghts Realty Corp., 183 Md. 216, 220 (1944) (sane); 5A Maryl and
Law Encycl opedia Contracts 8 232 at 355 (1982) (consideration
required for nodifications except in the case of contracts
involving the sales of goods). Thus, unlike the situation in
Cherry HIl, in the present case there are two contracts -- the
original witten Contract, and the alleged inplied contract that
resulted fromthe parties' course of dealings.

A breach of contract suit is "based on" a particular contract
where that contract contains the terns whose breach is alleged.
The trial court acknow edged that the terns of the original witten

Contract did not entitle CMS to relief. Mor eover, CMS all eges
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breach of the terns of an inplied contract formed by conduct after
the execution of the witten Contract. The claimis, therefore,
mani festly "based on" this later contract. Thus, under the plain
| anguage of S.G 8§ 12-201(a), the State's sovereign immunity has
not been waived because CM5's claimis not "based on a witten
contract." As we stated in Mass Transit Admnistration v. Ganite
Construction Co., 57 M. App. 766, 780 (1984): "However neritorious
a claim based on an inplied contract may be, if that claimis
against the State or any of its agencies, it is barred because it

is not based upon a witten contract."”

B

S.G 8§ 12-201(a) provides that, in order to avoid the bar of
sovereign immunity, a contract claim against the State nust be
based on a witten contract executed by a State enployee "within
the scope of [his] authority.” Appellant contends that CM5's claim
is barred by sovereign imunity because its officials who engaged
in the conduct that allegedly nodified its Contract wth CVMS had no
authority to do so.

The lack of authority argunment was not presented either to the
Board or to the circuit court. Odinarily, we will not consider
i ssues that were not raised below See Rule 8-131(a). But the
i ssue of sovereign inmmunity may be raised for the first tinme on
appeal, Foor v. Juvenile Services Adm nistration, 78 Ml. App. 151,

160, cert. denied 316 M. 364 (1989), because sovereign immunity
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may only be waived by an act of the Legislature or a constitutional
amendnent. Kee v. State Hi ghway Adm nistration, 313 Ml. 445, 455
(1988). It is not waived if executive branch officials sinply give
their consent to a particular suit, or if the State's |lawers fai
to plead it in their answer to a conplaint. Board of Trustees of
Howard Community College v. Ruff, 278 Md. 580, 583 (1976); Board of
Education v. Alcrymat Corp., 258 Md. 508, 516 (1970). It follows
t hat an additional argunment in support of sovereign inmunity may
also be raised for the first time on appeal. Thus, we shal
consider the nerits of the Departnent's contention.

The precise issue, to use the language of S .G § 12-201(a), is
whet her Departnment officials were acting "within the scope of
[their] authority” if they nodified the Contract or created a new
contract wwth CVM5 that superseded or supplenented the terns of the
original Contract. Title 21 of the Code of Maryl and Regul ati ons
(COMAR), which contains the regulations that govern State
procurenent, outlines the contours of the Departnent's authority.
COVAR 8§ 21.01.03.02A generally makes the regul ations applicable to
"every expenditure by a State agency for the acquisition, rental,
purchase, or lease of . . . services. . . ." COMAR § 21.03.01.01
provides also that "[a] State agency nmay not enter into a
procurenment contract except as permtted” under the regulations and
the State Finance and Procurenent Article of the Annotated Code of
Mar yl and.

The Code and the regulations reveal that the Departnment has
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limted ability to enter large-scale contracts* w thout the
approval of supervisory agencies in the State governnent. Section
12-101(b)(1) of the State Finance and Procurenment Article vests
general control over State procurenent in the Board of Public
Wor ks. Section 10-204 authorizes the Board of Public Wrks to
adopt regulations requiring the submssion to it of any proposed
State contract "for consideration and approval before execution.”
Under this authority, the Board of Public Wrks has pronul gated
rules codified in Title 21 of COVAR, which govern the approval of
contracts that the Departnent wants to enter.

COVAR § 21.02.01.04H provides a list of the types of contracts
into which the Departnment nmay enter on its own initiative, wthout
Board of Public Wrks approval; contracts for the provision of
health care services are not included on this list. Therefore
such contracts fall within the anbit of COVAR § 21.02.01. 05A(1),
whi ch provides that, with exceptions not pertinent here, "the Board
[of Public Wrks] shall review and approve the award of those
procurenment contracts not del egated under this chapter [e.g., under
sections such as COVAR 8 21.02.01. 04H, supra], before execution."
Additional ly, COVAR 8§ 21.02.01.05A(7) states that "the award of any
procurenment contract which nust be submtted to the Board [of

Public Wrks] for approval pursuant to this chapter nay not take

4 COVAR 8§ 21.01.02.01B(25) broadly defines "contract" as "an
agreenent entered into by a procurenent agency for the |ease as
| essee of real or personal property or the acquisition of supplies,
servi ces, construction, construction-rel ated services
architectural services, or engineering services."
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effect until it has been approved by the Board [of Public Wrks]."
(Enphasi s supplied).

This network of statutes and regul ati ons nmakes it clear to us
that neither the Departnment nor the DOC had authority to create the
all eged "nodification by conduct” of CM5's witten Contract. State
regul ati ons require subm ssion of such a contract to the Board of
Public Works for approval before it may take effect. No such
approval was sought in this case. Rather, COV5 alleges that conduct
on the part of Departnment officials created a new or nodified
contract whose terns entitle CM5 to the relief that it seeks
Since this contract did not pass through the required approva
procedures, the officials |acked authority to create it.

This determ nation cannot end our analysis, however. S. G 8§
12-201(a) (1993), does not waive the State's sovereign immunity to
clains based on witten contracts which a State enpl oyee executed
with "authority"; rather, it waives the inmmnity if the enpl oyee
executed the contract "within the scope of [his] authority.”
(Enmphasis supplied). The latter termis broader than the forner
one; "scope of authority"” generally includes "not only actual
aut hori zation conferred upon [an] agent by his principal, but also
that which has apparently or inpliedly been delegated to [the]
agent." Black's Law Dictionary at 1347 (6th ed. 1990). See also
Penowa Coal Sales Co. v. Gbbs & Co., 199 Md. 114, 119 (1952) (as
between a principal and third persons, the "scope" of the agent's

authority is governed by his apparent authority). VWiile the
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statutes and regul ations discussed above lead to the concl usion
that the Departnent's officials |acked actual authority to create
a new contract wth appellee, the General Assenbly's use of the
term"scope of . . . authority" mght arguably invite consideration
of whether those officials had apparent authority to nodify the
Contract .

We conclude that, under common |aw, a State official's "scope
of authority" is co-extensive with his "actual authority." e
therefore construe the phrase "within the scope of the authority”
in S.G § 12-201(a) (1993), as incorporating this principle.
Accordingly, the State is not bound by a contract executed by its
officials or enployees unless those persons had actual authority to
execute it. See, e.g., RustrumRealty, Inc. v. Commonweal th Dept.
of Property and Supplies, 384 A 2d 1043, 1046 (Pa. Comw. Ct.
1978); Harris v. University of Akron, 346 N E. 2d 365, 366 (Chio Ct.
Cl. 1975); Pacific Inter-Club Yacht Association v. Richards, 192
Cal . App. 2d 616, 619 (1961); Al exandropoulos v. State, 174 A 2d
417, 418 (N.H 1961); Lien v. Northwestern Engineering Co., 54
N.W2d 472, 476 (S.D. 1952); Appeal of Roadm x Construction Corp.,
9 NW2d 741, 745 (Neb. 1943); State v. Frane, 199 P.2d 215, 217
(Ckla. 1942).

In the absence of actual authority, the State may avoid the
contract, regardless of the reasonabl eness of the beliefs of the
other party. Although no Maryland case has applied this rule in a

case concerning a contract with the State, the principle has been
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relied on many tines in cases involving counties and nunicipa
corporations. See, e.g., Gontrumv. Gty of Baltinore, 182 Ml. 370,
375 (1943) ("A nunicipal corporation is not bound by a contract
made in its nane by one of its officers or by a person in its
enpl oy, although within the scope of its corporate powers, if the
of ficer or enployee had no authority to enter into such a contract
on behalf of the corporation."); State v. Kirkley, 29 Md. 85, 110
(1869) ("No principle of the lawrelating to nmunicipal corporations
is nmore firmy established than that those who deal with their
agents or officers nust, at their peril, take notice of the limts
of the powers both of the nunicipality and of those who assune to
act as its agents and officers."); Tuxedo Cheverly Volunteer Fire
Co., Inc. v. Prince George's County, 39 MI. App. 322, 330 (1978)
("wel |l -recogni zed general principle that a county or nmunicipality
can nmake a contract only in the manner prescribed by the
| egislature, and that if essential fornmalities are |acking, the
contract is invalid and unenforceable"). Consequently, the notion
of "apparent authority” need not be considered when a contract with
the State is at issue.

Here, the Departnment could not have entered into an
enforceable contract entitling CM5 to reinbursenent for AIDS
medi cation di spensed at correctional facilities; any such contract
was not created "within the scope of the authority" of the
officials with whom CVS dealt. Therefore, S.G 8§ 12-201(a) (1993)

does not abrogate the Departnent's sovereign imunity protection,
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and CM5's claimis necessarily barred.

CVM5 cites Leaf Co. v. Montgonery County, 70 M. App. 170
(1987), for the proposition that a court may "bal ance the equities”
in deciding whether to enforce an unauthorized contract wth a
governnmental entity. Leaf Co. concerned a breach of contract claim
agai nst a county, and did not consider the issue of the State's
sovereign immunity. Cf. Board of Education of Prince George's
County v. Mayor and Common Council of Town of Riverdale, 320 M.
384, 389 (1990) (counties and nmunicipalities do not have imunity
to breach of contract actions). But we nust assunme that the
General Assenbly balanced all of the pertinent equities when it
enacted S.G 8 12-201(a). Since the contract that forns the basis
of OMB's claimis not in witing, and the Departnent officials who
created it did not have the authority to create it, CM5' s claimis
barred by sovereign imunity.

JUDGMVENT REVERSED.

COSTS TO BE PAI D BY APPELLEE
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