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The State Departnment of Assessnents and Taxation (SDAT)
appeals froman Qpinion of the Circuit Court for Baltinore County.
SDAT assigns error to the decision of the Ofice of Admnistrative
Hearings (OAH) to rescind SDAT's termnation, and reinstate the
enpl oynent of David Reier as an assessor for SDAT. SDAT al so
chal | enges the court’s decision to award Rei er reinstatement of his
enpl oyee benefits and the OAH decision to award Reier full back
pay. SDAT presents three questions for our review, which we
rephrase as follows:

1. D d OAH inproperly re—decide previously determ ned

facts, upon remand fromthis Court, when it answered two

questions under the newstatutory interpretation of State

Personnel and Pensions Article 8 11-106?

2. If new fact—finding was required, did OAH abuse its

di scretion when it refused to accept and revi ew evi dence

addr essi ng t he circunst ances surroundi ng an exhi bit, when

that very exhibit was now being highlighted by Reier in

a new way and was relied upon by OAH as the prinmary point

of reference when re-deciding the sequence of events?

3. Didthecircuit court inproperly reverse the decision

of OAH when it held that the statutory renmedy in

8§ 11-110(d)(1)(iii) included all |ost enpl oyee benefits?

We answer the first and second questions in the negative, and the

third questioninthe affirmative. W shall therefore affirmQAH s

deci si on, and reverse the decision of the | ower court.



FACTUAL AND PROCEDURAL BACKGROUND

As this appeal represents the second occasion for this Court
to review argunents in this case, we liberally quote from the
background facts set forth in our review of the first appeal
i ncluding footnotes,!' reproduced from the unreported opinion of
Reier V. State Dep’t. of Assessment and Taxation, No. 2456,
Sept enber Term 2001, slip op. at 2-25 (filed Decenber 19, 2002):

On Cctober 7, 1996, SDAT termnated Reier fromhis
position as a property assessor for Carroll County.
Rei er appealed his termnation to the Director of SDAT,
who affirmed the term nation. Reier then appealedto the
Ofice of Adm nistrative Hearings (“OAH"), and the matter
was assigned to Adm nistrative Law Judge (“ALJ") Gayle
Haf ner. ALJ Hafner held hearings on April 17 and May 7
of 1997 to determne the legality of Reier’s term nation.
She filed a decision on June 23, 1997, in which she
uphel d appellant’s termnation. Reier then filed a
petition for judicial review in the Crcuit Court for
Bal ti nore County.

Prior to hearing the matter, the trial judge | earned
that we would interpret [State Personnel and Pension]
section 11-106(b)’s thirty—day time limt in the Geiger
case, which was then pending before this Court. The
trial judge postponed the hearing of the nmatter pending
our decision in that case. After we decided the Geiger
case, Western Correctional Institution V. Geiger, 130 M.
App. 562 (2000), the circuit court heard argunents and
det er mi ned t hat t he adm ni strative record was
insufficient to make a proper decision. He remanded the
case to the agency for further findings of fact as to
“whether the investigation was carried out wth
reasonabl e diligence.” This remand was necessary due to
the test we enunciated in Geiger. On remand, another ALJ
(Spencer) heard additional evidence and concl uded that
Rei er had not nmet his burden to establish a prima facia
[sic] case that SDAT had violated section 11-106(b)’s
time requirenent. On Decenber 31, 2000, the circuit

'Footnotes three - six in this opinion represent footnotes two
— five in the original
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court filed a menorandumopi ni on and order, affirmng the
original admnistrative decision, which had upheld
Reier’s term nation. This appeal foll owed.

II. EVIDENCE PRESENTED AT THE TWO ALJ HEARINGS

Davi d Rei er began his enpl oynent with SDAT in March
of 1990 as an Assessor |. In the next three years, he
advanced to the position of Assessor |I11. He was
reassigned from SDAT's Baltinore City office to the
Carroll County office in 1993. Reier worked at SDAT s
Carroll County office from1993 until his term nation in
Oct ober of 1996.

The Carroll County SDAT office is charged, inter
alia, W th perform ng physical inspections of each of the
county’ s approxi mately 48, 000 resi dential properties. As
a part of this process, the office receives copies of
residential building permts involving inprovenents.
Residents are required to bring their building permtsto
the SDAT office where the clerical staff enters the
information into the data system O fice personnel then
file the building permts in a file cabinet in a small
“permt” roomin the office. The permts remain filed
until an assessor inspects the property.

Reier’s job duties included performng field
i nspections and assessing residential properties,
reviewi ng building permts for each property, review ng
and noting sales data concerning properties to be
assessed, conducting field interviews wth adults
resi ding at the properties, nmaki ng conpari son between his
physi cal review and the pre-existing assessnment, noting
any changes on the field card kept for each property, and
conpl eting all associ ated paperwork. Assessors also are
required to be available in the office once a week to
answer questions fromthe public.

SDAT nmanagenent periodically assigns the assessors
a list of properties to be inspected. After receiving
their assignnents, assessors are required to pull their
properties’ field cards and check the building permt
file to see if any building permts have been submtted
for the properties since the date of the | ast i nspecti on.
If a building permt has been submtted for an assigned
property, the assessor is required to attach it to the
property field card, and bring both the field card and
permt al ong when an inspection of the property i s nmade.
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The purpose of this requirenment is to aid the inspectors
i n gaining know edge of all assessable changes nade to
the properties since the previous inspection.

At the time of inspection of the properties,
assessors are required to note on the building permts
(1) what progress, if any, has been nade towards
conpl etion of the inprovenents, (2) the date on which
they perfornmed the inspections, and (3) their assessor
nunbers. |If the assessor finds that the inprovenent has
been conpleted, they are required to mark the permt as
“assessed,” performthe assessnent, and return t he mar ked
permt to a specific individual in the office. If the
assessor finds the i nprovenent has not been conpl eted, he
or she nust note that fact on the pernmt and then re-file
it in the filing cabinet from which it was obtained.
This cabinet is called the un-assessed building permt
filing cabinet. In addition, after conpleting each
i nspection, the assessor nust mark the field card so that
it reflects any changes nade to the property, the date of
t he nost recent assessnent, and the assessor’s nunber.
The assessor then val ues the properties according to the
physi cal characteristics recorded on the field cards.

At all times here relevant, Larry C. Wite was the
Supervisor of Assessnents for Carroll County. The
Assi stant Supervisor of Assessnments for Carroll County
was WlliamF. Norris, Jr. M. Norris was Reier’s direct
supervi sor.

On July 24, 1996, Messrs. Wite and Norris called a
neeting of all the assessors in the Carroll County
office. At that neeting, they distributed a nmenorandum
entitled “Departnent Guidelines for Job Performance,”
whi ch outlined the proper nmethods for performng field
I nspecti ons. This nmenorandum anong other things,
rem nded t he assessors that they shoul d nake notes on t he
buil ding permits at the tinme they i nspect the properties.

A few weeks later, in early August of 1996, M.
Norris found a group of eight to ten building permts
stacked on a cabinet in the permt room There were no
not ati ons on these permts.

At the April 1997 hearing before ALJ Hafner, M.
Norris testified as to this discovery:

| found [the permits] in a stack on a corner
of the cabinet, and I wondered why they were
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t here. There was no notation on them that
t hey had been assessed or visited or anything.
From checking further | found that they were
accounts whi ch had been assigned to M. Reier,
and that’s why we checked those. They shoul d
not have been there. They should have either
been back in the file with a notation that
work was underway, or they should have been
assessed and put in the assessed file.

Q So you found the permts in a pile?
A Un hum St acked.

Q And when was this?

A. | think it was in the first part of
August . !?
* * %

. . Had you started reviewng [ M.
Rei er’ s] mork at the time that you found that

pile?

A No.

Q Ckay. What did you do with the
permts?

A | went out and checked them in the

field to see if they were in fact any deqgree
of conpl etion, not conpletion, not started or
what ever.

Q Way didn’t you just give the pile to
M. Reier, since they were his accounts?

A | could have done that. This is a
good way to check to see if anybody was there.
It’s a quality control check.

Q Wl |, how do you know i f he had been
t here?

A Because | pulled the card and the
card said MVay of 1996. So that indicates to

2Under |l i ni ng appeared in original.
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me that the — it said on the field card with
hi s nunber that he was there in May of 1996 or
whenever . That indicated to ne that he had
already been there, but yet there was no
indication on these pernts that anybody was
t here.

Q How do you know t he perm ts had been
available or pulled prior to his visit?

A They were in the file. Sone of them
had been in the office since 1993. It’'s the
assessor’s job to pull the permts when he
gets these cards.

Q But you have no way of know ng that
the permts were even avail abl e?

A They are in the office in the permt
file. | don’t know what you nmean by
avai | abl e.

Q Well, this group of permts were in
a pile. They obviously weren’'t where they

shoul d have been, and you don’t know how t hey
got there. So how do you know that they were
ever where they were supposed to be?

A I’ massunmi ng that they weren’t where
they were supposed to be, and if soneone was
at the property, they would have noticed these
changes. Whet her you have a permit or not,
when you go to a property and there is
sonet hi ng added, you pick it up. You go to a
property and you don’'t have a permt, and
there’s an attached garage there that is not
on the card, you just ignore that? That’s not
t he procedure.

(Enphasi s added.)

M. Norris further testified that after finding the
permts he di scussed the matter with M. Wite, who said,
“Let’s go out and |l ook at [the properties nentioned in
the permts].” Accordingto M. Norris, they went to the
properties and found that, even though Reier’s records
showed that he had visited the properties and even t hough
the inprovenents to the properties had been made, Reier
had failed to note the inprovenents even though those

- 6-



i nprovenents woul d have been open and obvious if Reier
had wal ked to the rear of the prem ses as required.

M. Wiite testified at the ALJ hearing conducted in
April 1997 as foll ows:

Q Now, when did you first becone aware
that there was any kind of a problemwith M.
Rei er’s work performance?

A | found [their] permts.

Q You found thenf

A Well, Lou [Norris] found them
actually — M. Norris found them

Q Were did he find then

A. Somewher e over where he was supposed
to have his permts. They were in the
vicinity of the permts where they were
| ocat ed.

* * %

Q And you told [M. Norris] to give
them back to M. Reier.

A No. | said, well, this will be a
good test. W' re checking everybody's work
anyway. Let’s go look and see if he's -
(i naudi ble) — these things up, and |ow and

behol d, he hadn’t.

Q So, at that point, did you speak

with M. Reier about this?

A No.

Q And why was that?

A. | didn't think it was a concern at
t hat point.

Q You didn’t think it was a concern at

that point, deficiencies weren't wrth -
weren’'t enough for you to have a counseling
session with hinf



A Not at that tine.

Neither M. White nor M. Norris was asked at the
April 1997 hearing when they went to the properties —
menti oned on the permts — to check to see if Reier had
performed his duties properly. But Jack Ferguson,!® an
Assessor |11, testified that in “either |ate August or
early” Septenber 1996, he was asked by M. White and M.
Norris to check “20 or 30" properties that Reier had
already visited. Ferguson [sic] testified:

Q Okay. Did you ask them what the
reason was, why you're going out and
r echecki ng?

A. No. Yeah. Because they thought
sone _of them had been nissed or sonething.
Just wanted to nmke sure stuff wasn't m ssed.

Q Is this something you had ever done
bef ore?

A No. No.

Q D d you ask the reasons why you were

goi ng about rechecki ng?

A. No. | just assumed | was supposed
to, because we had found sone discrepancies in
sone of the work that was done. So we just
wanted to check all the work and make sure it
was right for that, you know, the end of that
year.

Q What, if anything, did they say to
you about these particular permts that you
were given to check?

A Just to go out and look at the
properties and see if the additions and the
decks and whatever that were on the permts
were there.

Q How nmany errors did you find out of
this group of 20 or 307

3The original incorrectly lists M. Jack Burgesen's nane as
“Ferguson” and “Berleson.” Any reference to either surnane should
read Burgesen.
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A About 20.
(Enmphasi s added.)

According to a notation on one of the permts for
one of the prem ses re-inspected by Ferguson [sic], a
re—i nspecti on was done by Ferguson [sic] on Septenber 4,
1996, i.e., nore than thirty days before Reier was fired.

The ori gi nal hearing before ALJ Haf ner was conti nued
until May 7, 1997. \Wen the hearing resumed, M. Wite
testified that he first realized there was a problemw th
Reier’s work when he visited the properties — which he
said was during the week of Septenber 9, “like the 9"
10", and 11'.” In that hearing, he contradicted his
earlier testinmony and swore that finding the permts on
the cabinet did not alert himthat there were probl ens
with Reier’s work. He stressed that nmanagenent did not
i mredi ately check the field cards to see which assessor
had been assi gned to eval uate the properties nentioned in
the report and that Reier did not advi se managenent unti |
Sept enber 2, 1996, that he had conpleted his field work.

M. Wite also testified nmore than three years
| ater, at the hearing before ALJ Spencer, on Sept enber 6,
2000, as follows:

MR LYON“* [ATTORNEY FOR SDAT]: And what
triggered the investigation?

MR. WHI TE: The m ssed pernits.
MR. LYON: And -

MR VHTE Wll, we did a review of the
permts that were found, which at the tinme we
found them was — you know, like | said, M.
Rei er didn’'t finish hi s wor k unti |
Sept ember 379, There was a holiday | think in
there, too. And | was away that Friday and

anyway, | cane back and we started his check
on his quality control, for lack of a better
wor d.

Once | found out that — I don’t think he

was in any of these properties. And then it
just, you know, kind of Iike snowballed. You

“The transcript inaccurately refers to M. Lyon as “M. Lony.”
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know, | call ed downtown and of course — advi se
me on what to do on sonething like this.

M. Wite also testified in Septenber 2000 that,
after each assessor finishes physically inspecting each
group of properties assigned to hi mor her, the assessor
is required to let Managenent know. Managenent then
perfornms routine quality control “spot” checks or audits
of a sanpling of the assessor’s field work. Accordingto
M. Wite' s testinony in 2000, the supervisors routinely
performed t hese quality-control checks every Sept enber as
a means of assuring adequate assessor performance. The
audit process wusually entails randonmly selecting
approximately fifteen properties from each assessor’s
file and perform ng an independent field inspection of
the selected properties to determne whether an
assessor’s inspections have picked up any relevant
i mprovenents/changes to the property and whether all
proper notations on the field cards and building permts
have been made. | n Reier’s case, however, nmanagenent did
not begin wth a randomsel ection of the properties Reier
had inspected; instead, the audit began wth an
i nspection of the properties nentioned in the m splaced
building permts. The audit was conpleted by
Sept enber 13, 1996, according to M. White' s testinony.
That audit revealed that the inprovenents listed on the
bui l di ng permits had been conpleted in all cases and all
the inprovenents were visible from the outside of the
property. This was inportant because SDAT expected its
assessors to note on the building permits and field cards
any visible inprovenents. Reier had uniformy failed to
do this according to M. Wite.

M. Wite additionally testified at the Septenber
2000 hearing that, after conpleting the initial audit,
SDAT s managenent undertook a full-scal e i nvesti gation of
Reier’'s assessnents, which revealed nunerous and
substantial deficiencies in his perfornmance. SDAT
conpleted its full investigations by the end of Septenber
1996, whereupon Reier net with M. Wite on Cctober 3,
1996. At that neeting, Reier was given an opportunity to
defend his poor performance. Reier did not cooperate,
refused to even | ook at the exanples of his errors, and
responded three tinmes to inquiries by saying that he was
just a “bad assessor.” Additionally, he adnmtted to not
getting out of the car and wal king the properties he
i nspected as required by departnental procedures.
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On Cctober 7, 1996, Reier was given a termnation
notice that advised him of his termnation and the
reasons for it:

1. That t he enpl oyee has been negli gent
in the performance of his duties.

2. That the enpl oyee has been guilty of
conduct such as has brought or, if published,
woul d bring the State into disrepute.

3. That the enployee has violated any
| awful order or has failed to obey any | awf ul
order given by a superior officer when the
violation or failure to obey anobunts to
i nsubor di nati on.

4. That the enployee has engaged in
i nsol ent behavior constituting a serious

breach of di sci pline t hat under m nes
managenent’s authority and |owers enployee
nor al e.

5. That the enployee is inconpetent,
inefficient, or indolent in the perfornmance of
his duti es.

6. That the enployee has engaged in
willful msconduct, wthout justification,
that has conpromsed the integrity of real
property assessnments in Carroll County.

7. That the enployee has displayed
i ndi fference t owar ds hi s j ob and
responsibilities as a State enpl oyee.

III. ALJ HAFNER’S FINDINGS OF FACT

ALJ Hafner, the first ALJ to consider this case,
found, inter alia, the follow ng facts to be true:

9. The Enpl oyee knew t he standards for

field assessment s and docunent ati on
requirenents.

11. I n August 1996 Managenent di scovered
a stack of building permts which were
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i nappropriately stored on the corner of a
filing cabinet. The properties reflected in
the permt were assigned to the Enployee. O
the permts reviewed, Mnagenent found nore
than 50% of the assessnents had errors
significant enough to affect the valuation and
the reassessnent of the property. The errors

reflected that the Enployee did not visit the

property or did not go to the back or side of

the property. The permts should have been
filed wth the property cards that were
already filed as conpl eted assessnents.

12. In early Septenber 1996 Managenent
reviewed the Enployee’s assessnents for 68
sold properties. Managenent di scovered 21
significant errors which affected property
val uati ons.

13. In md-Septenber 1996 Managenent
selected and reviewed an entire box of the
Enpl oyee’ s conpl et ed assessnments and conput er
sheet edits, a total of 300, and found 87
properties with significant errors affecting
val uation

14. On Septenber 30, 1996, an assessnent
fromthe State Ofice reviewed the field work
on 33 properties. O the 24 properties with
changes from the previous assessnent, the
Enpl oyee had accurately refl ected one change,
incorrectly noted five of the changes that he
i dentified, and failed to reflect 18
significant changes, including a variety of
add- on decks and additional buildings.

15. The Enployee usually did not walk
around the property, often did not get out of
his car, and did not attenpt to contact the
homeowner or an adult househol d nmenber. The
Enpl oyee did not correct data entry errors in
t he conputer sheets as required.

(Enmphasi s added.)

case

IV. THE TWO GEIGER DECISIONS

As nentioned earlier, the trial court remanded
to the QOAH for additional fact-finding.
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addi tional fact-finding was necessary in order to conply
with the opinion of this Court in Western Correctional
Institution v. Geiger. W said in Geiger

W reject appellee’s contention that the
30-day limtation period begins the nonent
that the appointing authority acquires any
know edge, however slight, of the incident for
which disciplinary action is ultimtely
| nposed. There is an inportant distinction
between (1) information that indicates the
necessity for an investigation, and (2) the
conpl eti on of an I nvestigation by
8§ 11-106(a)(1l). The statutory check found in
8§ 11-106(b) does not start until t he
appointing authority had [sic] — or, in the
exercise of reasonable diligence, should
reasonably have — acqui red enough know edge to
justify the inposition of discipline.

Geiger, 130 Md. App. at 569 (enphasis added).
In Geiger, we al so said:

[When a disciplined enployee contends that
the time limtation of 8§ 11-106(b) has not
been conplied with, the enpl oyee nust overcone
the presunption of correctness by nmaking a
prima facia [sic] showi ng that the appointing
authority was “on notice” of the alleged
m sconduct nmore than 30 days before the
disciplinary action was inposed. If the
enpl oyee does succeed in show ng, prima facie
that the appointing authority was on notice of
the purposed [sic] msconduct on a day nore
than 30 days before the enployee was
ultimately disciplined, the disciplinary
action shall be rescinded wunless that
appoi nting authority proves by a preponderance
of the evidence that (1) the investigation
required by 8 11-106(a)(1l) was conducted with
reasonabl e diligence and (2) the disciplinary
action at issue was inposed no later than 30
days after the required i nvestigation had been
conpl et ed.

Id. at 569-70.
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The Court of Appeals, in its Geiger decision,
explicitly rejected our reading of [State Personnel and
Pension] section 11-106(b) (I). See Geiger, 371 M. at
144. According to the Court of Appeals, the thirty-day
clock does not start when the enployer has enough
knowl edge to justify the inposition of discipline;
instead, the clock starts to run when the enployer
acquires know edge sufficient to order an investigation
of the m sconduct for which discipline is inposed. Id.

V. ALJ SPENCER’S DECISION

One of the main problens we face in reviewing this
case is that ALJ Spencer nade her fact-finding applying
the test set forth in our Geiger decision, which has
since been overturned. ALJ Spencer rul ed:

The Enpl oyee was term nated because of
negligent, inconpetent and inefficient work
performance that conprom sed the integrity of
the real property assessnent in Carrol
County. The initial discovery of the permts,
however, was not sufficient notice to support
term nating the Enployee. A review of the
properties reflected on the permts confirned
that the Enpl oyee had been to the properties
but had not placed notations on the permts.
Clearly the failure to conplete the pernits
was an error but at the tinme the permts were
di scovered, the Enpl oyee had not conpleted his
field work. |If Managenent had di scovered t hat
the Enployee had not reported to the
properties, that would have indicated t he need
for an inmedi ate investigation. However, the
Enpl oyee was performng his duties, he had
just failed to conplete the permts. Si nce
t he Enpl oyee had not conpleted his fiel dwork,
it was reasonabl e for Managenent to wait until
the Enployee had conpleted his fieldwork
bef ore conducting an audit of his work.

Wiile | agree with the Empl oyee that the
initial discovery of the inconplete pernits
was notice of errors in performance, it was
not notice of m sconduct to justify
termnation. . . . It is clear from the
evi dence present ed by Managenent in support of
t he charges that Managenent was not on notice
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of the m sconduct that resulted in the charges
until the audit began on Septenber 9, 1996.
Managenent initially only discovered 8 to 10
permts while the initial audit involved 68
properties wth 21 errors. The initial
di scovery of the permts did not form the
basis for the Notice of Term nation and the
i nvestigation of those permts did not produce
notice of m sconduct to justify the inposition
of the discipline.

In Iight of the above, | find that the
Enmpl oyee has failed to over cone t he
presunption of correctness by making a prima
facie showi ng t hat Managenent was on notice of
the alleged msconduct nore than 30 days
bef ore the Enpl oyee was di sci plined. Based on
the facts in this appeal, Mnagenent was on
notice as of Septenber 9, 1996 of the alleged
m sconduct that justified the Notice of
Term nati on. The notice of termnation was
filed on Cctober 7, 1996, less than 30 days
after Managenent acquired sufficient notice of
the m sconduct. Accordingly, the notice of
termnation was filed in a tinmely nmanner.

(Enmphasi s added.)

Earlier in her opinion, ALJ Spencer set forth her
factual findings concerning “the thirty-day-cl ock” issue
as foll ows:

3. In early August 1996, Lunen [sic] Norris,
Assi stant Supervisor of Assessnents for
Carroll County, found a stack of 8 to 10
building permts on a cabinet. There
were no notations of [sic] the permts.
The properties reflected on the permts
were assigned to the Enpl oyee.

4, M. Norris discussed the permts wth
Larry White, Supervisor of Assessnents
for Carroll County. M. Norris and M.
Wiite took the permts and went to the
properties to determne if work had been
performed pursuant to the permits. They
di scovered that the Enpl oyee had been to
the properties but had not nade any
notations on the permts.
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5. On  Septenber 3, 1996, the Enployee
conpl eted his fiel dwork.

6. As part of a quality control review, once
an assessor conpletes his fieldwrk, M.
White conducts a random audit of the
assessor’s worKk.

7. On Septenber 9, 1996, M. Wite conducted
a field audit of the Enpl oyee’ s conpl et ed
fi el dwor k. The assessnments for 68
properties were reviewed and 21 errors,
whi ch affected property val uations, were
di scover ed.

8. Bet ween Sept enber 14 and Sept enber 30, at
| east three nore audits of the Enpl oyee’s
wor k were conducted. One of the audits
revealed 87 out of a total of 300
properties wth errors af fecting
eval uation. Another audit reviewed the
fieldwmork on 33 properties. O the 24
properties wth changes from previous
assessnments, the Enployee accurately
refl ected one change, incorrectly noted
five changes that he identified[,] and
failed to reflect 18 changes, including
decks and additional buildings on the
properties.

(Enphasi s added.)

The chronol ogy set forth above suggests — but does
not definitively establish — that prior to Septenber 3,
1996, Messrs. Norris and Wiite went to the property
mentioned on the mslaid permts and discovered that
Rei er had not noted the inprovenents on the permts even
t hough he had clainmed to have been on the premises. |If
t hat suggestion is accurate, managenent woul d have known
by at |east Septenber 3, 1996, that Reier was not
performing his job properly — provided that managenent
| ooked at the field cards for the properties prior to
Septenber 3, 1996.°> |If the field cards were revi ened
shortly after the permts were discovered (as suggested
by M. Norris’s April 17, 1997, testinony quoted supra),

SM. Norris's April 1997 testinony indicates he did “pull” the
field cards prior tovisiting the properties nentioned in the eight
to ten m splaced permts.
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there i s no doubt that the enpl oyer woul d have t hen known
not only that Reier had failed to note inprovenments on
the permts but that he had clained to have been to the
properties but had failed to see the inprovenents and
note themon the field cards. Thus, under that scenario,
at | east by Septenber 3, 1996, when Reier reported that
he had conpl eted his field work, the enpl oyer’s know edge
clearly would have been sufficient to |aunch an
I nvestigation. The trouble is, however, we cannot know
for sure, because no explicit determ nati on was made by
ei ther ALJ Hafner or ALJ Spencer as to when nanagenent
| ooked at Reier’s field notes.®

VI. THE COURT OF APPEALS’ GEIGER DECISION
AS APPLIED TO THIS CASE

Both parties wote their initial briefs based on the
assunption that our decision in Geiger accurately
enunciated the applicable |aw After the Court of
Appeal s’ s decision, Reier wote areply brief in which he
cont ended t hat SDAT “actual |y | aunched its i nvestigati on”
into the msconduct that led to his ternmination prior to
Sept enber 7, 1996. Because know edge of facts sufficient
to launch an investigation into the m sconduct for which
Reier was terminated on Cctober 7, 1996, started the
thirty-day clock to tick, appellant argues that the
di sciplinary action for which he was fired nust be
resci nded.

In its brief, SDAT asserts that the core reason
Rei er was term nated was “that his field i nspections and
final work product were so poor that they indicated he
was intentionally not performing his duties or just
superficially doing them” W agree. The question then
beconmes: Did the enployer have know edge sufficient to
order an investigation into the question of Reier’s poor
performance prior to Septenber 7, 1996? SDAT asserts
that the answer to that question is “no.” It further
assert [sic] that it was not put on notice of Reier’s
poor performance until Septenber 9, 1996 — when Messrs.
VWhite and Norris went to the prem ses (nentioned in the
permts discovered in early August 1996) and found that
various inprovenents nentioned in those permts had been
conpl et ed but had not had been di scovered by Reier. SDAT
further asserts that the inspection of the prem ses

SALJ Hafner’s Finding of Fact No. 11 suggests, but did not say
definitively, that this was done in August 1996.
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(mentioned in the msplaced permts) was in lieu of the
usual randomre-inspections that are routinely perfornmed
concerning the work of all their assessors.

Rei er counters that the evidence is clear that in
the wvarious hearings before the tw ALJs, SDAT
consistently pointed to the discovery of the permts in
August 1996 as its initial notice that there were
problenms with the enployee s performance. Rei er al so
points out that the notation on one of the building
permts for one of the properties the enployer ordered
rei nspected indicates that the inspection was nade on
Sept enber 4, 1996. Additionally, M. Wite testified, at
one point, that he and M. Norris first began to check
Reier’s work on Septenber 2, 1996.°

Taki ng t he evi dence produced at the vari ous heari ngs
before the ALJ in the light nost favorable to Reier, one
could find the follow ng facts:

1. That eight to ten permts were found in early
August 1996 |l aying atop a file cabinet;

2. M. Norris determned imediately that the
properties nmentioned inthe permts had all been assi gned
to Reier to assess.

3. That nmanagenent knew prior to Septenber 3, 1996,
that there was a problemw th Reier’s work, and prior to
Sept enber 4, 1996, managenent asked Jack Berl eson [sic]
to investigate the quality of Reier’s work.

4. That by Septenber 4, 1996, Jack Berl eson [sic]
started to investigate whether Reier had properly
I nspected the various prem ses nentioned in the eight to
ten m splaced permts.

On the other hand, if we take the evidence in the
light nost favorable to SDAT, the enployer never
suspected that Rei er had not been properly performng his
job until Septenber 9, 1996, which was the date Messrs.
White and Norris visited the various prem ses nentioned
inthe msplaced permts and found that Reier had fail ed,
on repeated occasions, to note on the assessnent records
t hat vari ous open and obvi ous i nprovenents had been nmade
to the properties nentioned in the m splaced permts.

In our view, the date that SDAT acquired know edge
sufficient to order an investigation into whether Reier
had been properly perform ng his field work was when t he

"He | ater said, however, that the date was Septenber 9, 1996.
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enpl oyer discovered (1) that inprovenents (nentioned on
the m splacenent [sic] permts) had been perforned and
(2) that Reier had visited the prem ses but had failed to
note on SDAT' s field cards that the i nprovenents had been
conpleted. As already noted, the evidence presented to
the two ALJ’s is conflicting as to when the enployer

received the know edge necessary to launch an
i nvesti gati on. ALJ Spencer (understandably) never
answered that question. | nstead, she answered the

guestion posed by the Geiger decision by this Court:
“When did the enployer acquire sufficient know edge of
the alleged m sconduct to justify the term nation?” she

answered, “Septenber 9, 1996.” In arriving at that
answer, ALJ Spencer said that it was “reasonable for
Managenent to wait until the enployer conpleted his
fiel dnmork before conducting an audit of work.” Because
Reier’s field work was conpl eted on Septenber 3, 1996,
this at |east suggests, but does not conpel, the

conclusion that the ALJ thought that the enpl oyer, as of
Septenber 3, 1996, had good reason to believe that
Reier’s field work was bei ng done i nconpetently.

The enpl oyer asserts:

Consistent with White’'s normal practice, the
field audit of Reier’s work was not done until
after he had indicated his field wrk was
finished on Septenber 3, 1996. Nei t her M.
Norris nor M. Wite reviewed the assessnent
work sheets when the permts were found or
before t hey subsequent |y visited t he
properties on Septenber 9th, Consequent |y,
when they visited the properties, they did not
know whet her the i nprovenents had been started
or finished or whether the assessnent records
reflected those inprovenents. However, the
Sept enber 9" field audit revealed that the
i nprovenents on the permits had been
conpleted. \When they returned to the office
and checked the work sheets, M. White and M.
Norris learned for the first time that Reier
had failed to record the new i nprovenents.

(References to record extract and footnotes omtted.)
There is evidence in the record to support each of
the facts set forth in the paragraph just quoted. But,

as we have already noted, nany of those facts were
contrary to earlier testinony by Reier’s witnesses. And,
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court,

while ALJ Spencer did find that M. Wiite “conducted a
field audit of the Enpl oyee’s fieldwork” on Septenber 9,
1996 (Finding No. 7), it is not at all clear that the
“field audit” she is referring to is the audit of the
prem ses (referred to in the msfiled pernmts) because
(1) she says in Finding No. 4 that Wite and Norris
visited the prem ses (nentioned in the m splaced pernts)
on a date, which she does not specify, and then
di scovered that Reier “had been to the properties but had
not made any notation on the permts” and (2) in Finding
No. 7, she indicates (but does not say explicitly) that
the audit performed on Septenber 9, 1996, was far nore
extensive than nerely checking the prem ses nentioned in
the m splaced permts. As stated earlier, Finding No. 7
was that the Septenber 9 audit uncovered the fact that
Rei er had assessed 68 properties and had made 21 errors
“whi ch affected property valuations.”

We shall remand this case to the Grcuit Court for
Balti more County with instructions to once again remand
the case to the OAH.  Upon remand, the ALJ shall answer
the following question: Wen did SDAT acquire
information sufficient to launch an investigation into
whether Reier’'s wrk performance was “negligent,
i nconpetent, and inefficient.” The ALJ should also
answer the follow ng subsidiary questions: Did SDAT s
agents go to the prem ses (nmentioned in the m splaced
permts) prior to Septenber 7, 1996, to determne if the
i nprovenents nmentioned in the permts had been conpl et ed?
If the answer to that question is “yes,” did SDAT know
prior to Septenber 7, 1996, that Reier had been to the
prem ses (mentioned in the msplaced permts) but had
failed to note on the field cards the fact that
i nprovenents to the property had been nade? If the
answer to both those questions is “yes,” then, as a
matter of law, SDAT's termi nation of Reier nust be
rescinded. If the answer to either of these questions is
in the negative, then Reier’s termnation should be
uphel d.

Pursuant to our decision to remand the matter to the circuit

whi ch woul d then remand to OAH t o consi der our questions in

of the Court of Appeals’ decision in Geiger, both parties

subm tted menoranda to QAH i n support of their respective positions

and agai nst, the need for additional evidence. SDAT cl ai ned
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our questions could be answered w thout additional evidence. In
t he event OAH deci ded additional fact—finding would be necessary,
SDAT specifically requested “that evidence be allowed to of fset the
| oss of the original testinony through which Managenent Ex. #9 (the
exhibit dated 9/4/96) was entered.”® Reier countered that the
testimony and evi dence adduced from prior hearings contained al
t he necessary information for the agency to foll ow our nmandate and
properly answer the pertinent questions. ALJ Spencer agreed with
Rei er and deni ed SDAT s request for additional evidence in aletter
to both parties dated Cctober 24, 2003.

After hearing oral argunment on March 8, 2004, ALJ Spencer, in

a Decision after remand dated April 12, 2004, reprinted many of the

8SDAT proferred the foll ow ng evidence:

(1) Those two properties are only 13 houses apart because
the street changes its nane at the intervening
I ntersection. .

(2) M. Burgesen did not renenber the exact date he
visited either, but he did renenber that he parked
bet ween the two properties and visited them both on the
sane day. (That nakes at | east two of the recorded dates
wWrong. )

(3) Although M. Burgesen did not renenber the exact
timeframe of this review, he did remenber that it was
done over a 10 to 14 day period and that he was not
working on it the entire nonth of Septenber. ( That
prof fer was put in the context that Burgesen re—i nspected
30 permt properties, that there were three other permts
whi ch he dated Septenber 30th, and that the standard for
i nspections was 50 properties per day.

(4) M. Burgesen also renenbered that Joe Wagner was
around the office at the tine he was doing this review.
(Wagner was ordered to reviewReier’'s property during the
third week of Septenber.)

-21-



findings of fact she made on Decenber 8, 2000, supra, and proceeded

to make additional findings:

concl

9. On Cctober 3, 1996, Mnagenent net with Reier to
di scuss the results of the audits and to provi de Reier an
opportunity to offer mtigation.

10. On Cctober 7, 1996, Reier was provided with the
Notice of Term nation.

As a result of the remand order and further review
of the record, |I find the follow ng additional facts:

11. M. Norris found a stack of msplaced permts in
August 1996. There were no notations of the pernmits that
the property had been assessed or visited. Upon further
checking, M. Norris concluded that the properties had
been assigned to Reier.

12. After finding the field cards, M. Norris pulledthe
field cards to determne if Reier had been to the
properties. The notation on the field cards indicated
Rei er had been to the properties.

13. M. Norris discussed his findings wth M. Wite.
Both M. Norris and M. White then went to the properties
identified in the permts.

14. M. Wiite next instructed Jack Burgeson [sic],
anot her assessor, to reassess the properties.

15. M. Burgeson [sic] conducted reassessnents on
Sept enber 4, 1996, Septenber 14, 1996, and Septenber 30,
1996.

ALJ Spencer then addressed our questions on renmand, and
uded:

|. D d SDAT's agents go to the premi ses (nmentioned in
the m splaced permts) prior to Septenber 7, 1996, to
determine if the inprovenents nmentioned in the pernits
had been conpl et ed?

As reflected in the testinony from the April 17
1997 hearing, Messrs. Norris, Wite and Burgeson [sic]
went to the properties nentioned in the m splaced permts
prior to Septenber 7, 1996. M. Wite testified that he
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found the m splaced permts in August 1996 and concl uded
that the properties had been assigned to Reier. He then
pulled the field cards and concl uded t hat Rei er had been
to the properties. Next, he discussed his findings with
M. Waite. Both Messrs. Wiite and Norris testified that
they then went to the properties identified in the
m spl aced permts. After going to the properties, M.
Wiite testified that he i nstructed Jack Burgeson [sic] to
reassess the properties. M. Burgeson [sic] conducted a
reassessnent on Septenber 4, 1996. Thus, based on the
testinony presented at the April 17, 1997 hearing, SDAT s
agents went to the properties nmentioned in the m splaced
permts prior to Septenber 7, 1996.

At the hearing conducted on May 7, 1997, M. Wite
testified that he went to the properties during the week
of Septenber 9, 1996. At the Septenber 6, 2000 heari ng,
M. White changed his testinony. He first testified that
he went to the properties on Septenber 2, 1996. This is
hi ghly unlikely, however, because Septenber 2, 1996 was
a State holiday (Labor Day). He then testified that he
went to the properties on Septenber 7, 1996. Again, this
is highly unlikely because Septenber 7, 1996 was a
Saturday. Finally, he again testified that he went to
t he properties on Septenber 9, 1996 after Reier conpl eted
his field work.

After review ng the evidence, | conclude that the
testinmony at the April 17, 1997 hearing is nore credible
and accurately reflects that chronol ogy of eventsinthis
case. Messrs. Norris and Wiite went to the properties
prior to Septenber 4, 1996. After they went to the
properties, M. Wite assigned M. Burgeson [sic] to
conduct reassessnents. M. Burgeson [sic] conducted a
reassessnment on Septenber 4, 1996 as reflected by his
notation on the permt. Contrary to the argunent
presented by SDAT, there is no reason to concl ude that
the notation was in error. Wile it is not clear as the
exact date the [sic] Messrs. Norris and White went to the
properties, it is clear that they went to the properties
prior to M. Burgeson’s [sic] assignnent to conduct a
reassessnent and it is also clear that M. Burgeson [sic]
reassessed at | east one of the properties on Septenber 4,
1996.

I1. D d SDAT know prior to Septenber 7, 1996, that Reier
had been to the premises (nmentioned in the msplaced
permts) but had failed to note on the field cards the
fact that inprovenents to the property had been nade?
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At the April 17, 1997 hearing, M. Norris testified
that after he found the m splaced permts i n August 1996,
he pulled the field cards and determ ned that Reier had
been to the properties. This was done prior to Septenber
4, 1996 when M. Burgeson [sic] began to reassess the
properties. In addition, in order to conduct the
reassessnment, M. Burgeson [sic] would have had to have
the field cards in order to note if any inprovenents had
been recorded. Thus, the answer to the question is yes -
- SDAT knew prior to Septenber 7, 1996 that Reier had
been to the properties mentioned in the m splaced permts
but had failed to note on the field cards that the fact
the inmprovenents to the property had been nade.

In the remand order, the court, after listing
findings of fact nunber 3 through 8 from ny Decenber 8,
2000 deci sion, noted the foll ow ng:

The chronol ogy set forth above suggests — but
does not establish — that prior to Septenber
3, 1996, Messrs. Norris and Wiite went to the
property nentioned in the mslaid pernmts and
di scovered that Reier had not noted the
i nprovenents on the permts even though he had
cl ai med to have been on the prenmises. |If that
suggestion is accurate, nmanagenent woul d have
known by at |east Septenber 3, 1996, [that
Reier] was not performng his job properly -
provi ded that nmanagenent |ooked at the field
cards for the properties prior to Septenber 3,
1996 (footnote omtted) If the field cards
were reviewed shortly after the permts were
di scovered (as suggested by M. Norris’s
April 17, 1997, testinony quoted supra), there
is no doubt that the enpl oyer would have then
known not only that Reier had failed to note
i nprovenents on the permts but that he had
cl ai med to have been to the properties but had
failed to see the inprovenents and note them
on the field cards. Thus, under that
scenario, at |least by Septenber 3, 1996, when
Rei er reported that he had conpleted his field
wor k, the enployer’s know edge clearly would
have been sufficient to | aunch an
i nvestigation.

Fur t her nor e:
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In our view, the date that SDAT acquired
know edge sufficient to order an investigation
into whether Rei er had been properly
performng his field work was when the
enpl oyer discovered (1) that inprovenents
(mentioned on the m splaced permts) had been
perforned and (2) that Reier had visited the
prem ses but had failed to note on SDAT s
field cards that the inprovenents had been
conpl et ed.

In Iight of the preceding discussion, | conclude
that as of Septenber 4, 1996, SDAT had di scovered that
t he i nmprovenents nentioned on the m splaced pernmts had
been perfornmed and that Reier had visited the prem ses
but had failed to note on the field cards that the
| nprovenent had been conpl eted. This conclusion is
consistent with the testinmony of Messrs. Wite, Norris
and Burgeson [sic] presented at the April 17, 1997
hearing and the notations on the permts. Thus, |
conclude that as of Septenber 4, 1996, the SDAT had
know edge sufficient to order an investigation into
whet her Reier had been properly performng his field
wor k. Accordingly, the term nation notice of Cctober 7,
1996 was beyond the thirty-day |imt and nust be
resci nded.

Wth regard to Reier’s request for benefits, in addition to an
award of full back pay under § 11-110(d) of the State Personnel and
Pension Article, ALJ Spencer found:

Havi ng concl uded that the Notice of Term nation nust be
rescinded and in light of [8 11-110(d) of the State

Personnel and Pension Article], | order that Reier be
reinstated to his position of Assessor |1l with full back
pay.

Rei er requests that in addition to full back pay, |
al so order restoration of benefits, such as rei nbursenent
for medi cal insurance, for the period of his term nation.
The applicable statute . . . is witten in the
di sj unctive. Thus, pursuant to the statute, | can
rescind or nodify the disciplinary action taken and
restore to the enployee any lost tinme, conpensation,
status, or benefits; OR order reinstatenent to the
position that the enployee held at dismssal or order
full back pay OR order both, reinstatenent and full back
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pay. (enmphasis added) | have ordered that Reier be
reinstated to the position that he held at the tinme of
dismssal with full back pay. The statute does not
provide for the restoration of benefits when
rei nstatenent and full back pay are ordered. Pursuant to
Ml. State Pers. & Pen. Code Ann. 8 2-601, a reinstated
enpl oyee is entitled to the foll ow ng:

8§ 2-601. Reinstatenent to State enpl oynent.

(c) Oher benefits. - (1) A forner
nont enporary enployee who is reinstated in a
position in the State Personnel Managenent
System shall receive credit of tine enployed
before separation for the purpose of
determ ning the enpl oyee’s:

(1) step in the pay grade applicable

to the enpl oyee’ s cl ass

(1i) rate of annual |eave accrual

and

(iii) seniority rights

Accordingly, Reier’s request for the restoration of
benefits pursuant to MI. State Pers. & Pen. Code Ann
8§ 11-110(d)(1)(ii) is denied.

SDAT requests that the award of back pay be reduced
by interimearnings and the failure of Reier to mtigate
damages. To support its position, SDAT uses the
| egi sl ative history regardi ng House Bill 774 (Personnel
Reform) from the 1996 Session of the General Assenbly.
However, the legislative history does not support the
position of SDAT. In the original bill, there was an
of fset and reduction for interi mearnings fromenpl oynent
el sewhere or anounts earnable with reasonabl e diligence.
1996 Md. Laws, Chap[.] 347. This |anguage woul d have
been provi ded for the adjustnent of back pay in a manner
suggested by SDAT. However, this | anguage was stricken
fromthe bill and the current statute sinply provides for
“full back pay.” Therefore, the award of back pay wl|
not be offset or reduced.

CONCLUSI ONS OF LAW

Based on the foregoing Findings of Fact and
Di scussion, | conclude as a matter of |aw that SDAT s
term nation of Reier nust be rescinded. M. State Pers.
& Pen. Code Ann. 8 11-106(b); western Correctional
Institution, Department of Public Safety & Correctional
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Services v. Geiger, 371 M. 125, 144 (2002). | al so
conclude, as a matter of law, that Reier is entitled to
reinstatenent with full back pay. M. State Pers. & Pen.
Code Ann. 8 11-110(d)(iii)(3).

ORDER
Havi ng concl uded that the term nati on of Reier nust
be rescinded, | order that Reier be reinstated to his
position as an Assessor |1l with full back pay.

Both parties tinmely petitioned the circuit court for judicial
review of ALJ Spencer’s decision. After conducting a hearing on
March 17, 2005, the court rul ed:

On appeal, SDAT argues that Judge Spencer erred in
her decision of April 12, 2004 because in answering the
two questions posed to her by the Court of Special
Appeal s she re-determned facts which had not been
vacated. SDAT al so argues that Judge Spencer erred in
not hol di ng anot her evidentiary hearing to hear evi dence
on these issues since significant evidence, which had
previously been heard in front of another Adm nistrative
Law Judge had not been recorded. Interestingly, no
obj ection was nmade at the proceedi ng bef ore Judge Spencer
on remand by SDAT for her failure to take additional
t esti nony. At no tinme did SDAT request to put on
addi ti onal evidence or to reopen the evidentiary hearing.

This Court does not agree with the argunents posed
by SDAT. The Court of Special Appeals remanded this
instant case back to Judge Spencer wth specific
i nstructions for her to answer two specific questions.
The Court of Special Appeals instructed Judge Spencer on
the outcone of the case depending on how she answered
these two questions. Judge Spencer did not err; she
nmerely answered the questions posed to her by the Court
of Special Appeals and based on her answers, reinstated
Rei er as the Court of Special Appeals instructed. This
Court finds that there is substantial evidence in the
record to support Judge Spencer’s deci sions.

On cross—appeal, Reier argues that Judge Spencer
erred in reinstating him with back pay dating from
Cctober 7, 1996 but wi thout any benefits. This Court
agrees with Reier and therefore awards him benefits
dati ng back fromhis wongful term nation on Cctober 7,
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1996. Wil e SDAT argues that Section 11-110 of the State
Personnel and Pension Article precludes these “benefits”
as part of a reinstatenment, this Court finds that it is
inconsistent with the intent of the legislature. It is
i nconcei vabl e that the | egi sl ature woul d have i ntended a
wrongfully fired enpl oyee, when eventual |l y rei nstated for
this wongful termnation, to only be entitled to their
back pay and not ot her benefits, which the enpl oyee woul d
have recei ved absent the wongful termnation. This is
not a logical result. Accordingly, this Court grants
Reier benefits dating back to his OCctober 7, 1996
term nation.

The decision of the Admnistrative Law Judge is
AFFI RVED and suppl enented by the addition of benefits
wrongful ly wi thhel d.

Appel lant then filed a tinely appeal to this Court.

LEGAL ANALYSIS

SDAT argues that ALJ Spencer erred when she inproperly
re—deci ded “facts contrary to that which had al ready been deci ded”
at previous hearings before OAH. It points to the fact that when
this matter was initially remanded by this Court, OAH was only
authorized to apply the new standard set forth by the Court of
Appeal s’ decision in Geiger for interpreting State Personnel and
Pension § 11-106, and not to re-decide facts that were not vacat ed,
or make new factual determ nations, where OQAH initially failed to
make any determ nations. SDAT al so contends the ALJ abused her
discretion by refusing the proffered evidence it offered upon
remand, and then relying on certain evidence to decide the case,
that the proffered evidence could have refuted. Lastly, SDAT

clains the circuit court erred in its interpretation of State
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Personnel and Pension 8 11-110, and its decision to reverse the
deci sion of OAH and award appellee benefits, in addition to his

award of full back pay after rescission of his termnation.

I

In the instant case, we are asked to review the decisions of
ALJ Spencer and the circuit court’s statutory interpretation. “In
deci di ng whet her the ALJ was correct, we stand in the sane shoes as
did the circuit court.” McKay v. Dep’t of Public Safety, 150 M.
App. 182, 192 (2003)(citing Gigeous v. Eastern Corr. Inst., 363 M.
481, 495-95 (2001)). Because “adm nistrative agency deci sions are
prima facie correct and carry a presunption of validity, we nust
review the [] decision in the light nost favorable to that
[agency].” Cox v. Prince George's County, 86 M. App. 179, 187
(1991) (anal ogizing Tax Court decision review to that of
adm ni strative agency review). “W do ‘not overturn the agency’s
factual findings or its application of lawto facts if the decision
is supported by substantial evidence considered in light of the
record as a whole.”” 1d. at 193 (citation omtted.) Furthernore,
under this substantial evidence test:
our inquiry is focused on whether evidence
eX|sts inthe record fromwhi ch a reasonabl e person coul d
draw the same conclusion as the ALJ. In applying this
test, however, we “d[o] not substitute [our] judgment,
even on the question of the appropriate inference to be
drawn from the evidence, for that of the agency.”

Rat her, we afford deference to the factual findings of
t he agency, as long as they are supported by the record.
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Dep’t of Public Safety and Corr. Services v. Thomas, 158 M. App.
540, 551-52 (2004) (citations omtted).

In contradistinction to the substantial evidence test, “an
arbitrary and capricious standard applies to our review of an
agency’ s discretionary functions, naking such actions essentially
unreviewable ‘[a]s long as [the agency’ s] exercise of discretion
does not violate regul ations, statutes, common | aw princi pl es, due
process, and other constitutional requirenents[.]’” 1I1d. at 552
(quoting Maryland State Police v. Zeigler, 330 M. 540, 557

(1993)).

II

W conclude that the ALJ did not err in its factual
determ nations, which SDAT argues were previously determ ned.
Judge Salnmon, witing for the Court, vacated the judgnent and
ordered that the case be renmanded, as a result of the Court of
Appeal s’ rejection of our interpretation of 8 11-106. In our first
review of this case, we did not hold or order the vacation of the
ALJ' s factual findings. Qur mandate, however, as well as the Court
of Appeals’ decision in Geiger, in effect, vacated those factual
findings. The legal conclusion reached previously by ALJ Spencer
was based upon our interpretation of 8§ 11-106, which the Court of
Appeal s decl ared incorrect and reversed. In |light of the Court of
Appeal s’ deci sion, and per Judge Sal non’s instructions, ALJ Spencer

was to answer specific questions that would undoubtedly go to the
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merits of what the Court of Appeal s decl ared agenci es and appel |l ate
courts should seek in reviewing matters under 8§ 11-106.

We agree with SDAT that an agency wal ks that fine line of res
judicata when it engages in factual findings after one or two
remands fromappell ate courts. W, neverthel ess, disagree that ALJ
Spencer made erroneous factual findings in this case. Previously,
Judge Salnmon noted there were several facts that were not
definitively determned by either ALJ in this case, or were not
elicited in a manner that would formthe basis upon which the Court
could fornul ate a proper | egal determ nation. Upon renmand, the ALJ
was to nake a definitive determ nation as to when SDAT had adequat e
information to begin an investigation of Reier.

Patently, certain facts will remain unchanged, regardl ess of
the legal principles applicable. ALJ Spencer’s factual findings,
or her reissuing certain findings, while maki ng new determ nati ons,
was not error, considering the new |legal principles to be applied
to these facts. SDAT contends:

The instant remand was not an opportunity for the

ALJ to re—decide facts or to correct determ nations that

she now felt were erroneous, given that this Court did

not vacate any previous finding of fact. Yet, QOAH did

not apply the Court of Appeals’ Geiger standard to the

existing findings of fact, but to facts inproperly

re—decided in a contrary manner. That is nade abundantl|y
clear by the fact that if one applied this Court’s Geiger
standard of due diligence to the ALJ's new fact-finding,

one must reach a conclusion opposite of the January 3,

2001 OAH deci si on. | f SDAT knew before Septenber 4th

that Reier had been to the permt properties and had not

reported the new inprovenents (as determined in the

second remand deci si on), how coul d due diligence not have
triggered the 30-day period? Accor di ngly, t he
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term nation coul d not have been tinely under this Court’s
Geiger standards. But that was not the decision that the
ALJ made. Rather, she said that: “[i]f Managenent had
not di scovered that the Enpl oyee has not reported to the
properties, that would have presented evi dence that the
Enpl oyee was not perform ng any of his duties and woul d
have i ndi cat ed t he need for i medi ate i nvestigation,” but
then concluded that “[i]t is clear from the evidence
presented by Managenent in support of the charges that
Managenent was not on notice of the msconduct that
resulted in the charges until the audit began on
Septenber 9, 1996.”" That initial conclusion by ALJ
Spencer is clearly and i ndi sputably inconsistent with her
|ater answer to the second renmand question. . . .
Reier’s new argunent highlighting an old piece of
evidence in a different way does not allow a
re—determnation of the facts for the sane reason it
woul d not all ow a second gri evance or a second appeal to
be fil ed.

SDAT woul d be accurate if the | egal standard had renai ned t he
same for both ALJ Spencer decisions. The primary distinction
bet ween the Court of Appeals’ standard and our standard was that,
in the first decision, the ALJ anal yzed the evidence to find when

SDAT should have acguired sufficient knowledge to Jjustify the

imposition of a disciplinary sanction. Under the Court of Appeal s’

interpretation, we then instructed ALJ Spencer to exam ne the

evi dence to determ ne when SDAT acquired sufficient information to

launch an investigation into Reier’s work. In the ALJ's second

deci sion, she sought to discover evidence that would lead to an
I nvestigation, which could include mnor inaccuracies or om ssions,
as opposed to determ ni ng whet her Reier engaged in any m sconduct
to warrant discipline.

According to ALJ Spencer, Septenber 4, 1996 becane the

critical day because that was the date |isted on Managenent Exhi bit
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nunber 9, a permt used by Burgesen, to re-assess Reier’s work. As
we noted before, the fact that SDAT becane aware of information
supporting its decision to launch an investigation was not
previously determ ned by OAH.  ALJ Spencer, however, on renmand,
makes this determ nati on based upon the exhibit and testinony from
White, Morris, and Burgesen. Utilizing the differing standards,
and upon review of the facts, |led the ALJ to different concl usions.
Under our standard of review of the ALJ' s decision after remand, a
reasoni ng person could reach the sanme conclusion as the ALJ in this
case.

Qur review of that testinony reveals the tine period Wite,
Morris and Burgesen seemto agree upon is | ate August to the middle
of Septenber as the tine they attenpted to gather information on
Reier. It appears, for purposes of answering our questions, the
scale tipped in favor of Septenber 4th as the date for SDAT to
acquire the knowl edge to launch an investigation into Reier’s
enpl oynent practices. The affirmative answers to both our
guestions, as Judge Salnon earlier concluded, indicated Reier’s
term nation, under the aw, had to be rescinded. This sane factual
informati on may not have necessarily led to the conclusion under
our initial standard - sufficient know edge to justify inposing
some form of discipline - in light of the fact that our initia
standard i nplies an enpl oyee engaged in any form of m sconduct may
| ead to disciplinary action, as opposed to an internediary step of

| aunchi ng an investigation. View ng the ALJ s deci sion on renmand,
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as prima facie correct, we hold that the ALJ did not err in her
factual determ nati ons nmade under the applicable interpretation set
forth by the Court of Appeals, and restated by this Court by way of

guesti ons.

ITI

Because of the deference we afford adm nistrative agencies for
factual findings and their expertise, we determ ne ALJ Spencer did
not abuse her discretion. Here, ALJ Spencer decided against
addi ti onal evidence regarding testinony which was not recorded in
1997. During the first appeal to this Court, we remanded, in
contenpl ation that the OAH woul d do all that woul d be necessary to
definitively answer our questions. If that included making the
requi site factual determ nations, or exam ning new or clarifying
evi dence on remand, we are certain she would have done so. CQur
review of the ALJ's decision on remand reveals no abuse of
di screti on.

In reaching our decision, of critical inportance were the
dates and the running of days in this case. As Judge Sal non noted
in the first appeal to this Court, the chronology of events
suggested that sone i nvestigation of Reier’s work occurred prior to
Sept enber  3rd. This fact, however, was not definitively
determined. In light of the Court of Appeals’ enunciation of the

proper interpretation OAH was to utilize in reviewwng Reier’s
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term nati on, whet her SDAT had know edge prior to Septenber 7, 1996,
had to be clearly set forth

G ven ALJ Spencer’s prior experience wth this case, and the
vol um nous record, it is not surprising that she deci ded no further
testinmony or evidence was necessary. O note is that these events
occurred in 1996; the ALJ did not start the remand process until
Oct ober of 2003; she heard argunent in March of 2004; and she
entered her decision in April of 2004. The ALJ stated in her
opi nion that she found the testinony taken closest to the tine of
Reier’s termnation to be the nost credible testinony. Assum ng,
arguendo, that ALJ Spencer accepted SDAT s proffered evidence to
suppl ement the testinony regarding Burgesen’s re—-assessnent in
early Septenber, she still could have reached the sane concl usion
that she reached w thout the additional evidence. Because we
discern no legal error, nor abuse of discretion, we affirm the
ALJ’ s deci sion, insofar as her answering this Court’s questions on

r enmand.

IV

Lastly, SDAT assigns error to the circuit court for reversing
ALJ Spencer’s decision interpreting State Personnel and Pension
Article 8 11-110(d). ALJ Spencer, after ruling Reier’s term nation
was to be rescinded because SDAT did not conply with the 30-day
requi renent under 11-106, denied Reier’s request for restored

benefits, while reinstating himto his position wth full back pay.
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ALJ Spencer also did not reduce the award by interim earnings or
because Reier failed to mtigate damages, as SDAT requested. The
circuit court concluded ALJ Spencer’s interpretation was not what
the General Assenbly intended in drafting 8 11-110, when enpl oyees
are wongfully term nated, and subsequently reinstated. The court
failed to address the interimearnings finding. For the follow ng
reasons, we agree with ALJ Spencer and reverse the decision of the
circuit court.

In respect to statutory interpretation and construction, as
Chi ef Judge Bell has expl ai ned:

Repeat edl y, we have enphasi zed t hat “the paranmount obj ect
of statutory construction is the ascertainnment and
effectuation of the real intention of the Legislature.”
In seeking to ascertain legislativeintent, we first | ook
to the words of the statute, viewng them “in ordinary
ternms, in their natural neaning, in the manner in which
they are nost commonl y understood.” “Where the statutory
| anguage is plain and free fromanbi guity, and expresses
a definite and sinple neaning, courts do not normally
| ook beyond the words of the statute itself to determ ne
| egislative intent.” Nor nmay a court wunder those
ci rcunst ances add or del ete | anguage so as to “refl ect an
intent not evidenced in that | anguage,” or construe the
statute with “‘forced or subtle interpretations’ that
[imt or extend its application.”

Only when the statutory Ilanguage is wunclear and
anbi guous, will courts | ook to other sources, such as the
| egislative history. W neither add words to, nor del ete
words from a clear and unanbi guous statute to give it a
meani ng not reflected by the words the Legi sl ature chose
to use, and we do not engage in forced or subtle
interpretation in an attenpt to extend or limt the
statute’s neaning. Mor eover, whenever possible, the
statute should be read so that no word, clause, sentence
or phrase is rendered superfluous or nugatory. And a
statute is to be given a reasonable interpretation, not
one that is illogical or inconpatible with conmon sense.
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We have acknow edged that in determning a statute’s
meani ng, courts may consider the context in which a
statute appears, including related statutes and, even
when a statute is clear, its legislative history. W
have cautioned, however, that this inquiry is “in the
I nterest of conpl eteness,” “to | ook at the purpose of the
statute and conpare the result obtained by use of its
plain | anguage with that which results when the purpose
of the statute is taken into account.” That inquiry, in
ot her words, we enphasized in Chase, “is a confirmatory
process; it is not undertaken to contradict the plain
meani ng of the statute.” (“a court nmay not as a genera

rule surmse a legislative intention contrary to the
pl ai n | anguage of a statute or insert exceptions not nade
by the | egislature.”).

Western Corr. Inst. v. Geiger, 371 M. 125, 140-43 (2002)
(citations omtted).

The statute at issue here is MI. Code (1997 Repl. Vol., 2005
Supp.), State Pers. & Pens. 8 11-110(d), which states:

(d) (1) Except as otherw se provided by this subtitle, the
Ofice of Adm nistrative Hearings may:

(i) uphold the disciplinary action;

(ii) rescind or nodify the disciplinary action taken and
restore to the enployee any lost tinme, conpensation,
status, or benefits; or

(1i1) order:

1. reinstatenent to the position that the
enpl oyee held at dism ssal;

2. full back pay; or
3. both 1 and 2.
Qur exam nation of the |language of this statute |leads us to
concl ude that the words are plain, and their neani ng, unambi guous.
The powers of an adm ni strative | awjudge under these circunstances

are limted to these actions, no nore, no less. Upon an appeal to
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QAH, the judge may deci de upon any of these actions. ALJ Spencer,
enphasi zing the legislature’s use of “or,” decided that due to the
resci ssion of Reier’s wongful term nation, he was entitled to both
rei nstatenent and full back pay under subsection (d)(1)(iii)(3).

W reject the circuit court’s reading of the subsection, or
the statute as a whole, ascribing to that provision the intendnent
by the legislature to include benefits in the reinstatenment of
term nated enpl oyees receiving full back pay. A fair reading of
section (d) indicates that the |legislature granted the judge the
power to restore benefits wunder a different option. The
| egi sl ature coul d have pl aced t hat | anguage under subsection (iii),
but for its reasons, clearly did not. The court’s interpretation
anounts to a forced interpretation, which is inpermssible under
statutory construction principles.

Because of the unanbi guous | anguage of the statute, we are not
required to look at the legislative history; we shall, however,
briefly address the interim earnings issue. When the Genera
Assenbly enacted the State Personnel Mnagenent System Reform Act
of 1996, it sought to provide procedures for nmany issues
significant to our analysis, specifically, disciplinary actions,
termnation and reinstatenent. On the road to becom ng an enroll ed
and enacted bill, there were only two provisions that were del eted
fromthe drafts of subsection (d). The deletion of concern to us
on this appeal is the omssion from subsection (d)(1)(iii)(2)

ordering full back pay, with a deduction for interim
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earnings from enploynent elsewhere or anounts earnable wth
reasonabl e diligence.” The fact that the passage in quotation
mar ks was del eted denonstrates the legislature’s intent to award
the wongfully termnated enployee back pay in its entirety.
Al t hough not considered by the court, we shall affirmthe ALJ s
finding concerning this issue.

This deletion also highlights the fact that the | egislature
used the term “pay” to nmean nonetary or financial earnings. The
del eted passage nentions nothing of a possible deduction for
interim benefit coverage that a termnated enployee nay have
recei ved from anot her enpl oyer between the period of term nation
and rei nstatenent. The deletion nmanifests the |legislature s intent
to separate awardi ng back pay fromrestoring benefits, as it does
bet ween subsections (ii) and (iii). Consequently, we reverse the
circuit court’s decision onthis issue, and order the circuit court
to issue a revised nenorandum and order affirmng the ALJ' s

rei nstatenent and award of full back pay for Reier.
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CONCLUSION

For the reasons stated herein, we affirm in full, the

decision of ALJ Spencer, and reverse only the circuit court’s

deci sion concerning the full back pay finding.
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JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED
IN PART AND REVERSED IN PART.
CASE REMANDED TO THAT COURT FOR
MODIFICATION OF THE JUDGMENT BY
AFFIRMING THE ORDER OF THE
OFFICE OF ADMINISTRATIVE
HEARINGS REGARDING FULL BACK
PAY.

COSTS TO BE PAID BY APPELLANT.



