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This is a case of first inpression with respect to the

application of the related doctrines of |lis pendens and equitable

conversion. Specifically, the issue this case presents is whether,
prior to the initiation of litigation respecting its ownership, the
execution of a contract for the purchase of real property, coupled
w th a downpaynent of |ess than ten percent of the purchase price,

preclude lis pendens notice of the subsequent Ilitigation from

affecting the contract purchaser's interest - whether, in other
words, the interest the purchaser acquires is unaffected by the
results of the subsequent litigation. The Grcuit Court for Prince
CGeorge's County ruled in favor of Tommy Broadwater, Jr., the
purchaser (the "appellee"), holding that, by virtue of equitable
conversion, the purchase occurred before, rather than pending, the
litigation. It thus rejected the argunent made by Shirley

DeShi el ds and Jack's Liquors, Inc., collectively, "the appellants,”

that |is pendens is applicable to subject the appellee' s purchase
to the decree passed in the litigation initiated by Jack's Liquors.
We granted certiorari, on our own notion, while the appellants’
appeal was pending in the Court of Special Appeals. We shall
affirmthe judgnment of the circuit court.
I

At the core of this case is the property known as 5361 Sheriff
Road, Fairnont Heights, Prince George's County, Maryland, out of
whi ch the commercial establishnent known as Jack's Liquors, Inc. is

operated. Before April 27, 1985, the property was owned by Charl es
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and Marnette Jackson.! On that day it was purchased by Phunl op
Sriuthai and his wife, Chitra, for $190,000.00. Charles Jackson
t ook back a $165, 000 purchase noney deed of trust, secured by the
property, payable in 30 years.

The property was subsequently sold to the appellee. On
January 30, 1989, the appellee entered into a contract of sale with
the Sriuthais to purchase the property for $135,000. Although the
contract called for settlenment within 60 days or earlier, at the
option of the appellee, and despite a title search havi ng
confirnmed the Sriuthais' fee sinple title, subject to the deed of
trust, settlenent was not held until July 12, 1989, due to
difficulties encountered in surveying the property. As required by
the contract of sale, the appellee paid $10,000 down, which was
placed in his attorney's escrow account. At the settlenent,
pursuant to the contract, the appellee paid the bal ance due under
the deed of trust? and received, in return, an executed rel ease of

t he deed of trust. He also paid the taxes that were due on the

The deed given to the subsequent purchasers, Phunlop and
Chitra Sriuthai, reflected that the sellers were Charles M
Jackson, Marnette A. Jackson, his wife, Charles O enment New on
and Thelma J. Curry. The latter two grantors were the trustees
under the deed of trust that Charles M Jackson took back to
secure paynent of a portion of the purchase price.

2The Sriuthais did not appear personally at the settlenent.
They appeared by Cita Helkie, to whomthey had given a power of
attorney. The deed of trust pay-out was made directly to
Jackson, the holder of the deed of trust.
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prem ses.? No further noney was due or payable to the Sriuthais
under the contract.

Phunl op Sriuthai had earlier purchased, on March 23, 1984,
Jack's Liquors, Inc. from Shirley DeShields.* The contract of
sal e stated that the purchase price was $100, 000, $40, 000 of which
was to be paid in cash and the remai nder by assum ng 36% percent of
the nmonthly paynments on a $134,000 Small Business Adm nistration
| oan. The contract also provided for an option to purchase the
remai nder of the capital stock. |f exercised, that purchase price
woul d al so be $100, 000, payable part in cash and part by assunm ng
t he bal ance of the Small Business Adm nistration | oan.

Alittle less than two years later, DeShields sued Sriutha
for breach of contract, breach of fiduciary duties, and conversi on.
The breach of contract count alleged Sriuthai's failure to pay off
t he assuned portion of the Small Business Adm nistration |oan,

while the breach of fiduciary relationship related to his purchase

3The circuit court states, in its nmenorandum opinion, that
"M. Broadwater ... obligated hinself to pay back taxes on the
property."” The contract, however, is silent on the point.

“The docunent Phunl op Sriuthai executed was an "Agreenent
for Sale and Purchase of Fifty Percent (50% of Corporate Capital
Stock and Option." According to the agreenent, the sellers were
Shirley R DeShields, Craig R Lews, and Vel ma Marie DeShi el ds.
The agreenent states that Sriuthai was purchasing fifty-percent
(509% of the corporate capital stock of Jack's Liquors, Inc.
DeShi el ds testified, however, that, prior to March 23, 1984, she
had acquired all of the shares of Jack's Liquors, Inc., and that
she had sold Sriuthai all of her interest in that business. The
reason for structuring the transaction in this manner, she said,
was because Sriuthai was a foreign national who could not have a
[iquor license in his nanme al one.
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of the subject property "w thout disclosing to [DeShields] any
information regarding the purchase price and its inpact on the
financial condition and prospects of Jack's Liquors, Inc.” The
conversion count was prem sed upon the obligation of Sriuthai to
pay DeShi el ds one-half of the profits derived from Jack's Liquors,
Inc., an obligation, she alleged, Sriuthai failed to neet. The
| awsuit was settled alnost three years later, but prior to the
appellee's entering into the contract for the purchase of the

subj ect property. The settlenent agreenent provided, inter alia,

t hat DeShields, acting as chief executive officer, would assune
control of the corporate affairs of Jack's Liquors, Inc. Anot her

provi sion of the agreenent pertinent to the case sub judice, given

the trial court's findings, was that Jack's Liquors agreed to pay
rent to the Sriuthais for a five year period, with an option to
renew. °

After the appellee had contracted to purchase the subject
property, Jack's Liquors, Inc. filed suit against Phunlop and
Chitra Sriuthai, asking the court to establish a constructive trust
on the subject property and award it damages. This was done on
March 28, 1989. The suit alleged that the Sriuthais "conspired to
use Corporate funds to acquire for their own use a Corporate

opportunity to acquire owership of the prem ses.” The appell ee,

SJack's Liquors, Inc. was not a party to either the |lawsuit
or the settlenent agreenent. The validity of the agreenent as to
Jack's Liquors, Inc., or its enforceability as to it, is not,
however, at issue in this case.
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who was not joined as a defendant in that action, |later noved to
i nt ervene.

Default judgnent was entered agai nst the Sriuthais on January
28, 1991. On April 17, while the appellee's notion to intervene,
filed on March 21, 1991, was pending, the court entered judgnent
against the Sriuthais for $124,000 and appoi nted the appellants'
attorney trustee to convey, by quit claimdeed, their interest in
the subject property, an ex parte hearing having previously been
held on April 3, 1991. That judgnent was partially vacated as to
Phunl op Sriuthai, on notion of the appellants, based upon defective
servi ce of process, on Novenber 8, 1991, the sane date on which the
appellee's notion to intervene was denied. In the neantine,
havi ng unsuccessfully attenpted to negotiate a | ease arrangenent
for Jack's Liquors, Inc., with DeShields, the appellee filed a
conpl aint for possession of real property against the appellants.
In that conplaint, he sought an order requiring the appellants to
quit and surrender the prem ses and danmages for the fair renta
value of the prem ses since July 12, 1989. On the appellee's
motion, this action was consolidated with Jack's Liquors, Inc.'s
constructive trust action against the Sriuthais.

The trial court found as a fact that when he contracted to
purchase the prem ses, the appellee did not know that Jack's
Li quors contenplated suing the Sriuthais, or that it clained any
interest or title in the subject property. Consequently, the court

concl uded that the appellee was a bona fide purchaser for val ue of
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t he subject property. In support of that conclusion, it noted, in
addition to the February, 1989 title search, that sonetinme in
January, 1989, but prior to the date of the contract of sale,
DeShi el ds showed the appellee a copy of the settlenent agreenent
between Sriuthai and DeShi el ds. It will be recalled that that
agreenent contai ned provisions requiring Jack's Liquors to pay the
Sriuthias' rent, thus seemng to recogni ze themas | andl ord of such
property. Moreover, the court found that Sriuthai inforned the
appel lee that DeShields did not want to purchase the property.
Furthernore, the court was satisfied that

[d]uring the period between January 30, 1989

and July 12, 1989, M. Broadwater had several

conversations with Ms. DeShields. The first

conversation was on January 30, 1989 when M.
Broadwater told M. DeShields that he had

purchased the property. Ms. DeShi el ds
appear ed happy about the purchase and assured
M . Broadwater that 'we'll be friends.'

Wthin two weeks of the purchase, V5.
DeShi el ds again reassured M. Broadwater by
saying words to this effect: "You'l | be ny
| andl ord and we'll get along well.’

The circuit court also found as a fact that the appellee did
not learn of the Ilitigation between Jack's Liquors and the
Sriuthais until after July 12, 1989. It was convinced by a
preponderance of the evidence that DeShields infornmed appell ee of
the suit within a week after the settlenment on the property. The
court simlarly concluded that no agent of the appellee had any

know edge of the suit prior to July 12, 1989.

The court held that the appellee, through equitable
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conversion, acquired his interest in the subject property prior to
the initiation of the litigation relating to it. Consequently, the

court concluded that lis pendens had no applicability to the

appel | ee' s purchase.
I

The doctrine of |lis pendens is well-established in Maryl and.®

See Corey v. Carback, 201 M. 389, 403-04, 94 A 2d 629, 638 (1953),;

Hal | v. Jack, 32 Md. 253, 263-64 (1870); Applegarth v. Russell, 25

Md. 317, 320 (1866); Inloes' lLessee v. Harvey, 11 M. 519, 524-25

(1857); Feigley v. Feigley, 7 Ml. 537, 563 (1855); Warfel v. Brady,

95 Mi. App. 1, 7, 619 A 2d 171, 174, cert. denied, 331 M. 88, 626

A.2d 371, cert. denied, --- US ---, 114 S.C. 470, 126 L.Ed.2d

422 (1993); Permanent Financial Corp. v. Taro, 71 M. App. 489,

492, 526 A.2d 611, 612, cert. granted, 311 M. 193, 533 A 2d 670

(1987) appeal dism ssed, January 26, 1988; Angelos v. Maryl and

Casual ty Conpany, 38 MI. App. 265, 268, 380 A 2d 646, 648 (1977).

It literally nmeans a pending |awsuit, referring to the

6Lis pendens is the subject of the BD Rules. Effective
January 1, 1962, the rules address the creation of |lis pendens,
Rule BD 1, how to effect constructive notice when the litigation
affecting the subject property is pending in a county other than
the county in which the property is situated, Rule BD 2, the
termnation of |lis pendens, Rule BD 3, and the costs of lis
pendens proceedings. Rule BD 4. It has been suggested that
inplicit in these Rules is the recognition that, as applied in
Maryl and, lis pendens only operates agai nst Maryl and real or
| easehol d property, which is the subject of Maryland litigation.
Per manent Financial Corp. v. Taro, 71 M. App. 489, 495, 526 A 2d
611, 613-614, cert. granted, 311 Md. 193, 533 A 2d 670 (1987),
appeal dism ssed, January 26, 1988.
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jurisdiction, power, or control which a court acquires over
property involved in a lawsuit pending its continuance and fi nal
judgnment. Warfel, 95 Md. App. at 7, 619 A 2d at 174; Angelos, 38
Ml. App. at 268, 380 A 2d at 648; Black's Law Dictionary 840 (5th
Ed. 1979). Under the doctrine, an interest in property acquired
while litigation affecting title to that property is pending is
taken subject to the results of that pending litigation

Appl egarth, 25 M. at 320; lnloes' Lessee, 11 M. at 524-25;

Angel os, 38 M. App. at 268, 380 A 2d at 648; Creative Devel opnent

Corp. v. Bond, 34 M. App. 279, 284, 367 A 2d 566, 569 (1976).

Thus, "[u] nder the comon-law doctrine of |is pendens, if property
was the subject of litigation, the defendant-owner could transfer
all or part of his or her interest in the property during the
course of litigation, but not to the detrinment of the rights of the

plaintiff." Janice Gegg Levy, Comment, Lis Pendens and Procedur al

Due Process: A Cdoser Look After Connecticut v. Doehr, 51 MI. L

Rev. 1054, 1056 (1992). This Court stated the sanme proposition

thusly, in Inloes' lLessee, 11 MI. at 524 (quoting | Story Eqg. Jur.

§§ 405, 406):

"A purchase made of property actually in
l[itigation, pendente l|ite, for a valuable
consideration, and wthout any express or
inplied notice in point of fact, affects the
purchaser in the same manner as if he had such
notice; and he wll accordingly be bound by
the judgnent or decree in the suit....
Odinarily, it is true, that the decree of a
court binds only the parties and their privies
in representation or estate. But he who
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pur chases during the pendency of a suit, is
held bound by the decree that may be made
agai nst the person fromwhom he derives title.
The Ilitigating parties are exenpted from
taking notice of the title so acquired; and
such purchaser need not be nade a party to the
suit."”

See Taro, 71 Md. App. at 492, 526 A 2d at 612.

The doctrine "'is founded upon a great public policy,' to
prevent alienation during the progress of the suit and to prevent

endless litigation." Applegarth, 25 Md. at 323 (quoting Story's

Eq. Jur. 8§ 406). See also Inloes' Llessee, 11 M. at 524-25

(quoting Story's Eq. Jur. 8 406), in which we said:

"Where there is a real and fair purchase
W t hout any notice, the rule nmay operate very
hardly. But it is a rule founded upon a great
public policy, for, otherw se, alienation nmade
during a suit mght defeat its whol e purpose;
and there would be no end to litigation. And
hence arises the maxim pendente lite nihi

i nnovetur!”; the effect of which is, not to
annul the conveyance, but only to render it
subservient to the rights of the parties in
[itigation. As to the rights of these
parties, the conveyance is treated as if it
never had any exi stence; and it does not vary
t hem "

A cogent and conci se di scussion of the public policy underlying Lis

pendens is also contained in Levy, 51 MI. L.Rev. at 1057-58:

The reasons underlying the |is pendens
doctrine are grounded in public policy and are
self-evident: if a defendant coul d convey his

interest in property to a bona fide purchaser
during the course of litigation concerning the

'Black's Law Dictionary 1020 (5th Ed., 1979), defines
pendente lite nihil innovetur as, "[d]juring a litigation nothing
new shoul d be introduced."
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title of the property, a court would be
limted inits ability to provide a nmeani ngf ul
remedy to a successful plaintiff. If the
remedy granted is a noney judgnent, the
plaintiff could obtain and execute liens on
ot her property held by the defendant, but this
woul d be of little use if the defendant had
insufficient or no other property. Mor e
often, in fact, the renedy granted is title to
or interest in the property itself; thus, the
avai lability of the property is usually
critical to a plaintiff's relief. The
doctrine therefore ensures that judicia
decisions will be given full effect, and that
there will be an end to litigation.

Lis pendens has no applicability, therefore, except to proceedi ngs

directly relating to the title to the property transferred or in
which the ultimate interest and object is to subject the property
in question to the disposal of a decree of the court. Feigley , 7

Ml. at 563; see also Applegarth, 25 Ml. at 320-21

A "lis pendens is a general notice of an equity to all the
world," not notice of an actual lien. Applegarth, 25 MI. at 323
(quoting Story's Eq. Jur. § 406). Consequently lis pendens

proceedi ngs do not technically prevent alienation; they place a
cloud on title to the property and "[create] a priority in favor of
the plaintiff, which, if the plaintiff succeeds on the nerits of
the claim relates back to the date of the filing of the conpl aint

[and, thus, preserve] for a successful plaintiff the
opportunity to have a lien relating back to the date of the filing
of the conplaint.” Levy, Comment, 51 Md. L.Rev. at 1057.

This is so because "the |aw does not allow litigant parties to

give to others, pending the litigation, rights to the property in
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di spute, so as to prejudice the opposite party." Creative

Devel opnent Corp., 34 Md. App. at 284, 367 A .2d at 569 (quoting 2

J. Pomeroy, A Treatise on Equity Jurisprudence 8§ 632 (5th ed. S.
Synons 1941)).8 Unl ess the transfer of the property occurs after

the suit which provides lis pendens notice is filed, the doctrine

does not apply. See, e.g., Hall, 32 Md. at 263-64.

Because lis pendens is triggered by the initiation of

litigation affecting the title to real property, ordinarily whether
the plaintiff in that litigation has know edge of the transfer of
the property is not an issue. Thus, when, after the conplaint has
been filed, the defendant transfers his or her interest in the

property which is the subject of the lawsuit, Lis pendens applies

to subject that property to the result of the pending litigation
whet her or not the plaintiff is aware of the transfer. |In other
words, even if the plaintiff is aware of the transfer, the
plaintiff need not join the transferee as a party to his or her
suit. On the other hand, a transferee's know edge of the pendency
of litigation affecting the property acquired may very well be

quite inportant. Because lis pendens provides constructive notice

of the equity claimed by the plaintiff, the transferee's actua
notice of that equitable claimprevents that transferee from being

a purchaser in good faith. |Indeed, it has been said that one who

8The full title of Pormeroy's work is: A Treatise on Equity
Jurisprudence as Adninistered in the United States of Anerica
Adapted for all the States and to the Union of Legal and
Equi t abl e Renedi es under the Reformed Procedure.
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purchases with notice of another's equity is a nala fide purchaser.

See Newport Terminals, Inc. v. Sunset Terminals, Inc., 566 P.2d

1181, 1185 (Or. 1977); Sequin v. Ml oney, 253 P.2d 252, 258 (Or.

1953); Ford v. Hofer, 111 N.W2d 214, 218 (S.D. 1961); Harkness v.

McQueen, 232 S.W2d 629, 635 (Tex. 1950); Mtchell v. Peters, 18

lowa 119, 121 (1864). As we have seen, where the defendant's
interest in the property is transferred prior to the initiation of

the action affecting title to that property, lis pendens does not

apply. 1In that event, the usual rule--that the decree of the court
bi nds only those parties before it and their privies--applies.
Thus, where it is uncertain as to whether the transfer occurred
prior to or after the suit was initiated, the only way to ensure
that the results of the litigation will be applicable to the
property which is its subject is to join the contract purchaser as
a party to the case. In that situation, the plaintiff's know edge
of the transfer is quite relevant.
11
The doctrine of equitable conversion and, nore particularly,
by contract, is also well-established in Maryland. W recently
observed that "[e]quitable conversion ... is a theoretical change
of property fromrealty to personalty, or vice versa, in order that
the intention of the parties, in the case of a contract of sale, or
the directions of the testator, in the case of directions in a

wll, may be given effect.” Coe v. Hays, 328 Ml. 350, 358, 614

A 2d 576, 580 (1992) (citing Harrison v. Prentice, 183 M. 474,
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104- 05 (1944), and Roger A. Cunni ngham et al.

The Law of Property 8§ 10.13, at 698-705 (1984)). In Hi nmm ghoefer

V. Medallion Industries, Inc., 302 MI. 270, 278, 487 A 2d 282, 286

(1985),

t husly:

(Quoting

Vol . 1963).)

this Court

The | ega
bei ng done

expl ai ned equitable conversion by contract,

cliche, that equity treats that as

whi ch shoul d be done, is the basis

of the theory of equitable conversion. Hence,

when the

vendee contracts to buy and the

vendor to sell, though legal title has not yet

passed, in

equity the vendee becones the owner

of the land, the vendor of the purchase noney.
In equity the vendee has a real interest and

t he vendor

a personal interest. Equity treats

the executory contract as a conversion,

wher eby an
secured to

equitable interest in the land is
t he purchaser for whom the vendor

holds the legal title in trust. This is the

doctri ne of
omtted.)

8A Thonpson,

equi table conversion. (Ctations

Real Property, 8 4447 at 273-74 (Gines Repl.

We el aborated on the doctrine's effect in Watson v.

Wt son,

304 Md. 48, 60, 497 A 2d 794, 800 (1985):

One result of the doctrine is that a judgnment
entered agai nst the vendor after the contract
has been nade does not becone a lien on the
realty. A vendor's judgnent creditor may not
execute on the realty because the vendor,
sonetinmes described as trustee for the
purchaser, has a right to the bal ance of the
purchase noney but has no beneficial interest
in the property. Equitable title is superior
to a later judgnent |ien.

regard to the latter point, we observed in H nm ghoefer:

It is a general rule that the holder of an
equitable title or interest in property, by
virtue of an unrecorded contract of sale, has
a claim superior to that of a creditor
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obt ai ni ng j udgnent subsequent to the execution
of the contract. For the purposes of this
rule it appears to be quite imaterial whether
the credit was extended prior or subsequent to
t he execution of the contract. 'The effect of
such a contract is to vest the equitable
ownership of the property in the vendee,
subject to the vendor's lien for unpaid
purchase noney, and to leave only the |ega
title in the vendor pending the fulfillnment of
the contract and the formal conveyance of the
estate. The right of the vendee to have the
title conveyed upon full conpliance with the
contract of purchase is not inpaired by the
fact that the vendor, subsequently to the
execution of the contract, incurred a debt
upon whi ch judgnent was recovered. A judgnent
creditor "stands in the place of his debtor,
and he can only take the property of his
debtor subject to the equitable charges to
which it is liable in the hands of the debtor
at the time of the rendition of the
j udgment . "'

302 Md. at 279, 487 A 2d at 287 (citations omtted) (quoting

St ebbi ns - Anderson Conpany v. Bolton, 208 MWd. 183, 187, 117 A. 2d

908, 910 (1955)). See also WIliam Skinner & Sons' Ship-Building

& Dry Dock Co. v. Houghton, 92 Md. 68, 86, 48 A 85, 87 (1900);
Valentine v. Seiss, 79 Md. 187, 190, 28 A 892, 893 (1894); Hanpson

v. Edelen 2 H & J. 64, 66 (M. 1806). In addition to the
intention of the parties, the determ nati on whether real property,
the subject of a contract of sale, is realty or personalty depends
upon whether the contract was "'valid and binding, free from
i nequitable inperfections, and such as a court of equity wll

specifically enforce against an unwilling purchaser.'"™ Birckner v.

Tilch, 179 Md. 314, 323, 18 A 2d 222, 226, cert. denied, 314 U S

635, 62 S.C. 68, 86 L.Ed. 509 (1941) (quoting Poneroy's Equity
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Jurisprudence, 8 1161, at 2753 (4th ed. 1918)). See al so Wt son,

304 Md. at 61, 497 A 2d at 800; Hanpson, 2 H & J at 66.
"Ordinarily, the conversion occurs when the contract is executed,
assumng that the contract of sale is 'bona fide nade for a
val uabl e consideration,' and, at that tinme, is specifically

enforceable.” Coe v. Hays, 328 M. at 358, 614 A 2d at 580

(quoting Hanpson, 2 H& J at 66) (citation omtted).
|V

Appel | ee entered into an executory contract with the Sriuthais
for the purchase of the subject property on January 30, 1989
al nost two nonths before Jack's Liquors filed its constructive
trust suit against the Sriuthias. If that act constitutes the
"purchase" of the property, then, because it preceded the suit, lis
pendens does not apply, notw thstanding that settlenent was held
nore than three nonths after suit was filed. The critical

gquestion, therefore, is what was the effect of the executory

contract.® Moreover, the court specifically found, as a fact, that

°An executory contract is

[a] contract that has not as yet been fully
conpleted or perforned. A contract the
obligation (performance) of which relates to
the future.

Bl ack's Law Dictionary 512 (5th Ed. 1979). See, e.q., York
Roofing v. Adcock, 333 Mi. 158, 634 A 2d 39 (1993); Coe v. Hays,
328 Md. 350, 614 A 2d 576 (1992); Beard v. S/E Joint Venture, 322
Md. 225, 587 A 2d 239 (1991); H nm ghoefer v. Medallion |Indus.,
Inc., 302 Md. 270, 487 A 2d 282 (1985).
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t he appel |l ee did not know about the constructive trust action until
after he had gone to settlenent. I ndeed, it found that the
appel | ee and DeShi el ds had conversations both before and after the
executory contract was signed which gave no indication that there
was any claimto equity in the property by DeShields, or, through
DeShields as its chief executive officer, by Jack's Liquors.

We find the answer in the doctrine of equitable conversion.
When, in a bona fide transaction for a val uabl e consideration, the
appellee contracted with the Sriuthais to purchase and the
Sriuthais contracted to sell the subject property, the appellee

becane the equitable ower of the real property. H nm ghoefer, 302

Md. at 278, 487 A .2d at 286; Hanpson, 2 H & J at 66. The tria

court found that the appellee was unaware that Jack's Liquors
intended to sue the Sriuthais, or that it clainmed an interest or
title in the subject property. Further, the record does not
reflect, and the appellants do not so contend, that at the tinme the
contract was executed, the purchase could not be specifically
enforced. |Indeed, the only problemthe record reflects is that the
appellee's attorney had sone difficulty acquiring an accurate
survey of the property. On January 30, 1989, therefore, the
appel | ee acquired equitable ownership of the real property. From
the tine of the execution of the contract, the Sriuthais no | onger
had a beneficial interest in the property; they had nerely a bare
| egal title, which they held as trustee for the appell ee. See

WAt son, 304 Ml. at 60, 497 A 2d at 800. The appel | ee acquired
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legal title when, at settlenent, he paid the balance of the
purchase price, $10,000 already having been paid down. W need not
decide to whom the balance of the purchase price mght be due
because, in this case, the contract required that the bal ance due
fromthe appellee buyer be used to pay off the existing deed of
trust and taxes due.

The appel lants do not dispute that |is pendens is applicable

only when a property interest is transferred pendente lite. Wat
the appellants do dispute, however, is the neaning of the term
"purchase.” Relying on this Court's decision in tw cases, both
deci ded nore than a century ago, they argue that, for purposes of

lis pendens, purchase neans "conveyance" or refers to "one who

cones into possession.” See Inloes' lessee, 11 M. at 524-25;

Campbel 1 's Case, 2 Bland 209, 210 (Ml. 1825). Since the subject

property was not "conveyed" to the appellee until the July 12, 1989
settlenment date, when legal title passed, and the appellee did not
"conme into possession" of the property wuntil that tinme, the

appellants contend that |is pendens applies. Accordingly, they

say, the trial court's ruling that "purchase" is to be equated with
the signing of the executory contract anounts essentially to a

redefinition of lis pendens.

We are not persuaded. To define "purchase,” in the context of

lis pendens, so narromy is to forever preclude the applicability
of equitable conversion in that context. No argunment to that

effect was made in either case on which the appellants rely.
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| ndeed, in each, the court's discussion was dictated by the facts
of that particular case. W are not prepared, on such a neager
basis as has been offered by the appellants, to hold that one well -
settled doctrine may exist to the exclusion of another equally
wel | -established doctrine. To justify such a result, there nust
appear to be sone basis, other than the factual underpinnings of a
case in which the issue has never been raised, to support it.

The appel lants are correct when they assert that none of the
cases upon which the trial court relied in addressing equitable

conversion involved lis pendens. So too is their observation that

"[1]is pendens has nothing to do wth judgnment creditors," the

typi cal one of whom "files an action ex contractu and acquires a

lien upon | and held by the debtor only after judgnment is entered.”
In that situation, we agree with the appellants that one who
purchases land prior to suit being filed, but settles on the
property only afterwards, albeit before judgnent is entered, is not

bound by the judgnent. W do not agree, however, that |is pendens

gives litigants, whose action affects title to the land, priority

over such purchasers. Just as an ex contractu action does not
place a lien on property until after it has been tried and, hence,
does not bind a purchaser of the property during the pendency of
that action, neither does an action affecting title to the |and
place a lien on the |and. Rather, the filing of the action
attributes to one who purchases an interest in the |l and notice of

t he pendency of the action so that that purchaser takes subject to
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the results of the litigation. 1In other words, an action affecting
title to the property is notice of an equity or expectancy on the
part of the plaintiff in the |Iand. Were a specifically
enforceable equity in that sane | and has been acquired, bona fide
and for a valuable consideration, prior to the filing of the
action, the plaintiff's action does not acquire priority. Indeed,
when there are conpeting equities, one of which was acquired pre-
litigation, it is the pre-existing equity that prevails. See

H nmm ghoefer, 302 M. at 281, 487 A . 2d at 287-88. In that case,

the equitable interest obtained by contract purchasers from the
buil der of a subdivision were held to be superior to mechanics
liens judicially entered after the contracts of sale were made but
before deeds to the purchasers were executed, acknow edged, and
recorded. It was clear in that case that the executory contract
preceded the filing of the nmechanics |ien action. The doctrine of

lis pendens was not raised, presunably for that reason.

Moreover, in this case, the trial court determned that
DeShi el ds, the chief executive officer of Jack's Liquors, was
aware, prior to filing suit against the Sriuthais, that the
appel | ee had contracted to purchase the subject prem ses, although
he had not yet gone to settlenment. Wth that know edge, Jack's
Li quors coul d have, and indeed, should have joined the appellee as
a party in its constructive trust suit. Not having been joined,
the appellee is not bound by the judgnent rendered in that action.

The trial court correctly so held.
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V
Al though we have not previously considered the effect of

equi table conversion on the doctrine of |is pendens, courts in

ot her jurisdictions have. The mgjority of those courts, hold, as

we have done, that lis pendens filed after the execution of the

sales contract does not affect the interest of the contract

purchaser. E.g., Patton v. Darden, 148 So. 806, 808 (Ala. 1933);

Rooney v. Mchael, 4 So. 421, 423 (Ala. 1888); Lee v. Silva, 240 P.

1015, 1018 (Cal. 1925); WMarshall v. Charland, 31 S.E. 791, 791 (Ga.

1898); Bowen v. Janeson, 4 S.W2d 401, 403 (Ky. 1928); Parks v.

Snoot's Admirs, 48 S.W 146, 147 (Ky. 1898); Roberts v. Friedell,

15 N W2d 496, 499 (Mnn. 1944); Tinnon v. Tanksley, 408 S.W2d 98,

103 (Mb. 1966); Four-G Corporation v. Ruta, 151 A 2d 546, 551 (N.J.

1959); Star v. Norsteby, 30 N.W2d 718, 720 (N.D. 1948); Young's

Adm nistrator v. MCdung, 9 Gatt. 336, 354 (Va. 1852); West Va.

Pul p & Paper Co. v. Cooper, 106 S.E. 55, 59 (WVa. 1921); Perszyk

v. MIwaukee Electric Railway & Light Conpany, 254 N.W 753, 755-56

(Ws. 1934); see Parks v. Jackson 11 Wend. 442 (N Y. 1833). See 8

Thonpson, Real Property 8§ 4308, at 340 (Ginmes Repl. Vol., 1963)

("Under the weight of authority a lis pendens filed after the
execution of the sales contract does not affect the purchaser.");

Annot ation, Lis Pendens - Antecedent Purchaser, 93 A L.R 404, 404-

08 (1934).1 See also Gordy v. Mrton, 624 S.W2d 705, 707 (Tex.

The full title of the A.L.R annotation is "Doctrine of
lis pendens as applied agai nst one who takes deed pending action
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1981) (lLis pendens was inapplicable to nortgagee, which purchased

subj ect property at foreclosure sale sone eight nonths before lis
pendens notice was filed). O course, "when the contract ... is
not purely executory and in no way binds the optionee to conplete
t he purchase, the contract does not vest in himany interest in the
land, and ... the land is attachable as the I and of the vendor."

Cooper, 106 S.E. at 59. See also Lightle v. Schmdt, 222 S.W 46,

46-47 (Ark. 1920) (to be unaffected by the rule of lis pendens, the
executory contract of sale nust be binding and enforceable in

equity); Rooney v. Mchael, 4 So. at 423 (pre-existing contract

must be valid and enforceable).!!
Tanksl ey articulates the majority view

The fact that a lis pendens was filed on
Novenber 14, 1964 does not change the
situation. The notice of suit under 8§ 527.260
is constructive notice to purchasers 'only

pursuant to executory contract entered into before action
comenced. "

U'n Mtchell v. Peters, 18 lowa 119, 121 (1864), the court
observed, "A |lis pendens only operates as constructive notice to
all persons of the title or claimof the parties to the subject
of litigation. |If actual notice to a purchaser is otherw se
given, it is inmterial whether or not there is a |lis pendens as
to him" The court pointed out that a person purchasing an
estate after notice of a prior equitable right is a nala fide
pur chaser who cannot defeat the prior equitable interest by
obtaining legal title. 1d. at 121-22. See Jennings v. Kiernan,
55 P. 443, 445-47 (Ore. 1898), reh'g denied, 56 P. 72 (1899),
(Lis pendens inapplicable, notw thstandi ng purchaser's know edge
of the suit, where purchaser under a witten agreenent paid for
patented | and before the governnent instituted suit to cancel the
patent, received, but did not record, his deed while the suit was
pendi ng, and the governnent nmade no show ng that it had no notice
of the purchaser's equitable interest).
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fromthe time of filing the notice. It would
not be constructive notice to a purchaser who
acquired his right before the notice was
filed." In Abington [v. ODell, 197 S.W 339
(Mo. 1917)], the party in question bought the
and in 1905, paid $20 down and gave notes for
$15 each, payable nonthly, receiving a title
bond at the tinme of purchase. The suit in
guestion was filed in 1906, proceeded to
judgnent in 1908 and the purchaser received
his deed in 1909. The notice of |lis pendens
was filed after he contracted for the | and and
before he finished his paynents. The court
held that the lis pendens did not affect him
because '[h] e had a contract which gave him a
right to the property.’ Abington v. ODell is
cited anong others fromvarious jurisdictions
in 93 A L.R 404 in support of the statenent
that the purchaser is in no wise affected with
notice of a suit where there is an executory
contract for the purchase of |land entered into
prior to the bringing of a suit involving the
title, without making the purchaser a party
t hereto. The Dearnmont divers are not
purchasers pendente lite as was the purchaser
in Adrian v. Republic Finance Corporation,
[286 S.W 95 (Mb. 1926)]. As the owners of a
prior executory contract for the purchase of
the land they were not affected by the lis
pendens filed eight nonths after the date
their contract was executed. The fact that
they received their deed after the suit was
filed makes no difference under these facts.
Al though there are sone decisions to the
contrary 'It is well settled that the filing
of a lLis pendens is constructive notice only
as against persons acquiring title or an
interest in the property in litigation after

the suit has comenced. A person whose
interest existed at the comencenent of the
suit will not be bound by the proceedings

unl ess he be made a party to the suit.'

408 S.W2d at 103 (citations omtted) (quoting Abington v. O Dell

197 SCW at 340 and Four-G Corporation v. Ruta, 151 A 2d at 551).

Mevering v. Russell, 220 NW2d 121, rev'd on other grounds,
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224 N.wW2d 280 (Mch. 1974), is offered by the appellants as
representative of the mnority position. After acknow edging the
prevailing rule, that the legal title of a purchaser of |I|and
obt ai ned pursuant to an executory contract executed prior to the
initiation of litigation affecting its title is not affected by lLis
pendens, the court identified exceptions to that rule:

[Where the third-party purchaser is (1) nade

a party to the suit before rendition of

judgnent, or (2) has know edge of the adverse

claim at the tinme of signing the executory

contract, or (3) has paid only a portion of

t he purchase price before the lis pendens is

filed.
Id. at 125 (citing, as to the first proposition, Tanksley, 408
S.W2d at 103 and, as to the third, 93 A L.R at 408-09.). The
court recognized that "[o]f the exceptions, the nost inportant is
the requisite that the third-party purchaser has no know edge of
the adverse claim" |d.

In addition to not having paid the full purchase price when
the suit was filed, in Myering, the third party purchaser was
awar e, when he purchased the property, of the plaintiff's claimand
was joined in the suit as a party defendant by the plaintiff. The

situation in that case, consequently, in no way was simlar to that

in the case sub judice. | ndeed, it may well be that the court's

lis pendens discussion was unnecessary and, therefore, dicta.??

12The appel l ants question the trial court's fact finding,
urging us to find it to be clearly erroneous. W decline to do
so, fully cognizant of the admonition of Maryland Rul e 8-131(c)
that when a case is tried before the court without a jury,
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In truth, neither the first nor the second requisite
identified by Meyering is in actuality an exception. Joining a
third-party purchaser of an interest in property as a party to the
suit affecting the title to that property is sinply recognition

that the plaintiff does not rely on lis pendens. One who

purchases an interest in property, aware of the soon to be

plaintiff's claimed equity init, in equity, sinply is not entitled

to protection fromlis pendens. See CGeorge v. Qakhurst Realty,
Inc., 414 A 2d 471, 473 (R1. 1980) (citations omtted) ("It is
wel | established that an executory purchase-and-sale agreenent
vests in the vendee thereof equitable title to the land invol ved

and, further, that a third party who purchases such land with
notice of the vendee's interest therein under a preexisting
executory purchase-and-sal e agreenent takes title subject to such

interest...."); Peters, supra, 18 lowa at 121; 93 A L.R at 408-009.

Wth regard to the second requisite, however, which according to
Meyvering, is the nost inportant, in this case, the trial court
found as a fact that the appellee had no know edge of the filing of
the action or even of the plaintiff's interest in the property

until after he had taken legal title to the property. Some courts

have enbraced the third exception. E.g., Fisher v. Shropshire, 147
U S 133, 144, 13 S .. 201, 205, 37 L.Ed. 109, 115 (1893); Lightle

V. Schmdt, supra, 222 S.W at 46-47; Siedschlag v. Giffin, 112

deference is due the trial court's factual findings, given its
opportunity to hear and see the witnesses testify.



25
N.W 18, 20-21 (Ws. 1907). A though Stropshire and Giffin may be
di stinguished factually,®® we reject the rationale of these cases
for the sanme reasons we rejected simlar argunments made by the
appel lants. As we have stated, supra, we are not prepared to hold
that a well-established principle of Maryland |aw is viabl e except
when another well-established principle of Maryland law is al so
i nvol ved. Just as the appellants gave no principled basis for

refusing to apply equitable conversion when a Lis pendens factual

scenario is presented, these cases provide no reasoned basis for
t he position they take.
VI
The appel lants' final argunment is that collateral estoppel and
| aw of the case precluded the appellee fromchallenging, at trial,

the applicability of lLis pendens and, thus, the trial court erred

in permtting himto do so. Their argunment is prem sed upon
equating the trial court's Novenber 8, 1991 order, which denied the

appel lee's notion to intervene, with a ruling that lis pendens was

applicable to the appellee's purchase of the subject property, and
necessarily so. W do not agree.

W note at the outset that the | aw of the case doctri ne does

Bl 'n Shropshire, the purchase contract was a verbal one and,
t hus, may not have been enforceable. In Giffin, the third party
purchaser failed to record her deed to the property wthin the
time
permtted by the registry statute in force, which pursuant to
that statute, caused her to be deened a subsequent purchaser and,
therefore, to be bound by the proceedings affecting title to the
property. See Giffin, 112 NW at 20-21.
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not bind an appellate court on direct review Houghton v. County

Commrs of Kent Co., 305 Mi. 407, 413-14, 504 A 2d 1145, 1148-49,

on reconsi deration, 307 Ml. 216, 513 A 2d 291 (1986).

The appel |l ee noved to intervene as a matter of right, pursuant
to Maryland Rule 2-214(a),! claimng an interest in the subject
matter of the constructive trust suit and asserting that his
interest was not being adequately represented. He alleged that,
despite its having know edge of his interest in the subject
property prior to filing suit, rather than him the plaintiff
joined the Sriuthais, as defendants and failed to obtain personal
service on them Furthernore, he asserted, the Sriuthais not
havi ng been served and w thout actual know edge of the action,
failed to plead or defend. The appellants opposed the notion to
i ntervene, arguing that the appellee was not a necessary party to

the action. For that proposition, they relied on the doctrine of

Y“Maryl and Rul e 2-214(a) provides:

(a) O Right. - Upon tinely notion, a person
shal|l be permtted to intervene in an action:

(1) when the person has an

uncondi tional right to intervene as
a matter of |aw, or

(2) when the person clains an
interest relating to the property
or transaction that is the subject
of the action, and the person is so
situated that the disposition of
the action nay as a practical

matter inpair or inpede the ability
to protect that interest unless it

i s adequately represented by

exi sting parties.
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lis pendens. Mreover, the appellants disputed that the plaintiff

had knowl edge of the appellee's interest in the property prior to
July 1989. The record does not reflect upon what basis the trial
court denied the notion to intervene.

Even though the appellants raised the issue of |lis pendens in

their opposition to the notion to intervene, it was not necessary
that the trial court adopt that argunent in order to rule on the
not i on. Maryl and Rule 2-214(a) requires the notion to be filed
tinely. Despite having learned, in July, 1989, of the pendency of
t he constructive trust action against the Sriuthais, it was not
until March 21, 1991, that the appellee filed a notion to
i ntervene. Concei vably, therefore, the trial court's ruling may

have been based on the notion's being untinely.?® See Coalition

for Open Doors v. Annapolis Lodge No. 622, 333 Md. 359, 367, 635

A . 2d 412, 416 (1994); Pharnmaceia/EN _Diagnostics, Inc. V.

WAshi ngt on Suburban Sanitary Com , 85 MI. App. 555, 567, 584 A 2d

714, 720 (1991). It is conceivable, therefore, that the court's
ruling was prem sed on the untineliness of the notion, rather than

on |lis pendens.

JUDGVENT AFFI RMED W TH COSTS.

There was al so sonme question as to whether, when the
motion to intervene was filed, the appellants were tinely served.
It appears that the notion was filed prior to the damages
heari ng, but that service on the appellants occurred after that
heari ng.



