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Headnote:

Under the plain language of a company-authored initial cusomer agreement
between the company and a customer, the company was contractually
obligatedto provide its customer with “written notice describing” any change
made in all subsequent attempts to modify the customer agreement. In this
case, the company merely provided the customer with a copy of a new
modified document and did not include any description or mention, of which
specific provisions were being amended or added. As the company had the
unilateral power to amend the customer agreement and voluntarily included the
notice provision in theinitial customer agreement, three subsequent attempts
to modify the initial customer agreement were not valid, thus the changes,
includingthe addition of an arbitration provision, contained within subsequent
modified documents, are invalid.
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This case arises out of a February 1997 subscription contract between DIRECTV,
petitioner, a provider of satellite televison services, and one of its customers, John A.
Mattingly, Sr., respondent. On August 6, 1999, respondent filed suit against petitioner
alleging that petitioner improperly charged him an adminigrative late fee of $2.81. On
November 9, 2001, the Circuit Court for St. Mary’s County granted petitioner’s motion to
dismiss® respondent’s suit without prejudice. Respondent appealed that judgment to the
Court of Special Appeals. On November 4, 2002, that court reversed the trial court’s
dismissal of respondent’s suit against petitioner.> Mattingly v. Hughes Electronics Corp.,
147 Md. App. 624, 810 A.2d 498 (2002). Petitioner then filed a Petition for Writ of

Certiorari with this Court, and, on March 12, 2003, we granted the petition. DIRECTYV, Inc.

! Respondent also filed suit against Hughes Electronics Corporation (Hughes),
petitioner’s parent company. The Court of Special Appeals, however, upheld the circuit
court’s dismissal of respondent’s claims against Hughes, stating, “we see no error in the
court’ s decision to dismiss the claims against Hughes without prejudice, because the f acts
alleged by [respondent], even if taken as true, failed to state a claim against Hughes.”
Mattingly v. Hughes Electronics Corp., 147 Md. App. 624, 644, 810 A.2d 498, 510
(2002)(alteration added). No issue as to this dismissal was raised in the Petition to this
Court.

2 In the alternative to its Motion to Dismiss, petitioner filed a Petition to Stay
Proceedingsand Compel Arbitration. The circuit court issued an order which stated, “ Upon
consideration of the D efendant’s Motion to Dismiss or, In the Alternative, Petition to Stay
Proceedings and Compel Arbitration, and good cause having been shown .. .. ORDERED
that the MotionisGRANTED, and itisFURTHER ORDERED that this action is dismissed
without prejudice.”

* Aspreviously noted, the Court of Special Appeals upheld thetrial court’s dismissal
of respondent’ s claimsagainst Hughes. The Court of Special Appeals also addressed other
issuesthat have not been presented to this Court. That court declined to addressrespondent’ s
alternative claim, which argued that petitioner’s arbitration clause was unenforceable as it
was unconscionable. We likewise need not address whether the arbitration clause was
unconscionable.



v. Mattingly, 373Md. 406, 818 A.2d 1105 (2003). Petitioner presentstwo questionsfor our
review:

“1.  Whether the Court of Special Appeals erred by holding, contrary to
established Maryland law, that a party may avoid an agreed upon
contract modification by showing that the modification provisions of
the original contract were not followed?

“2. Whether Maryland should join other jurisdictions in holding that
modificationsto Customer A greements may be consummated by the
customer’ s acceptance of the services in accordance with the terms of
the modified agreement?”

We answer in the negative the first of petitioner’s questions and hold that petitioner failed
to provide sufficient notice of the changesto the provisions of theinitial agreement contained
inthesubsequent 1997 modified document, which changesincluded an arbitration provision,
because, pursuant to the plain language of petitioner’s initial customer agreement with
respondent, petitioner did not discuss mention or even highlight any change in the customer
agreement. Under the specific facts of the case sub judice, petitioner’ sfailure to adequately
follow the notice provisons of theinitial customer agreement that petitioner alone authored,
foreclosed respondent’s ability to reasonably make an informed decision regarding his
subscription for satellite television services. Given our holding with regard to petitioner’s
first question, itis unnecessary to address petitioner’ s second question. Similarly, we do not

address any of respondent’ s alternative arguments. Accordingly, we affirm the judgment of

the Court of Special Appeals.



I. Facts

Respondent subscribed to petitioner’s satellite servicein the course of purchasingthe
necessary satellite television equipment at a Circuit City store in Waldorf, Maryland. On
February 20, 1997, respondent made an oral agreement to accept petitioner’s satellite
television service subject to theterms and conditions of awritten customer agreement to be
mailed to him thereafter. Asaresult of respondent’s acceptance of the customer agreement,
petitioner immediately activated respondent’ s satellite service.

The following day, petitioner mailed respondent an invoice for his purchase of the
satellite service. Petitioner included the aforementioned initial customer agreement within
the envel ope containing that invoice. Thiscustomer agreement wasentitled, “CUSTOMER
AGREEMENT effective as of August 28, 1996, until replaced”* (hereinafter, the “initial
customer agreement”). The first provision of the initial customer agreement,
“AGREEMENT TO TERMS AND CONDITIONS,” stated:

“Customer promises to pay amounts billed by DIRECTV for programming

servicesand related fees, taxes, and charges. Cusomer authorizes DIRECTV

to make inquiries into Customer’s credit worthiness, including receipt and

review of credit bureau information. Customer’ sreceipt of servicesconstitutes

Customer’ s acceptance of and agreement to all terms and conditions of this

Agreement. DIRECTYV reservestheright to changethesetermsand conditions,

including the Applicable Fees and Charges. If any changesare made, we will

send you a written notice describing the change and its effective date. If a

change is not acceptable to you, you may cancel your service. If you do not
cancel your service, your continued receipt of any serviceis considered to be

* The initial agreement was executed in February of 1997. Apparently the form
agreement used had a pre-printed effective date of August 28, 1996.
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your acceptance of that change. In addition, the individual terms and

conditions in this Agreement, whether or not modified, shall survive the

cancellation of your service.” [Italicized emphasis added.]
Theinitial customer agreement contains tw enty-one other numbered provisions. Within the
sixth number ed provision, entitled “FEES AND CHARGES,” is a sub-provision describing
administrativelatefees. It states, “If your payment isnot received by DIRECTV before your
next statement is issued, you may be charged an Administrative Late Fee up to the amount
stated in Section 20 below.” Section 20 states that an “Administrative L ate Fee” is not to
exceed $5.00. Theinitial customer agreement was silent as to arbitration.

On March 18, 1997, within a month of respondent’s subscribing to petitioner’s
satellite service, petitioner mailed another proposed customer agreement (hereinafter, the
“1997 modified document”) to respondent. On its face it purported to be effective as of
March 1, 1997, adate prior to its mailing to respondent. Whilethat document differed from
theinitial agreement, itwas not accompanied by any separate notice of the changes, or by any
comparison of the existing agreement and new proposed agreement. While appearing nearly
identical to the initial customer agreement, the 1997 modified document differed from its
predecessor in that it contained unhighlighted and otherwise undescribed changes, including
the addition of a twenty-third provision, entitled “ARBITRATION.” The Arbitration
provision stated:

“Any controversy, claim, dispute or disagreement arising out of, or relating to,

this Agreement or any servicesprovided by DIRECTV which cannot be settled

by the partiesshall be resolved according to binding arbitration conducted in
accordance with the Commercial Arbitration Rules of the American
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Arbitration Association then in effect. The decision of the arbitrator shall be
final and binding on the parties and any award of the arbitrator may be entered
in any court of competent jurisdiction. Notwithganding the foregoing, the
arbitrator shall not be authorized to award punitive damages with respect to
any such controversy, claim or dispute. The cost of any arbitration hereunder,
including the cost of the record or transcripts thereof, if any, administrative
fees, attorneys fees and all other fees involved, shall be paid by the party
determined by the arbitrator to not be the prevailing party, or otherwise
allocated in an equitable manner as determined by the arbitrator.”

It is undisputed that no separate description or any explanation of the changes, i.e., the new
arbitration provision, was ever sent to respondent; the terms of the new document merely
contained the arbitration provision while theinitial agreement did not.> Upon receipt of this

new modified document, respondent did not cancel his service® with petitioner and thus

® Petitioner sent monthly invoices to its customers outlining the specific charges and
programming for the customers’ subscriptions. On the back of these invoices, petitioner
included provisionsenumerating its policy regarding “ Termsand Conditions,” “ Application
of Payments,” “ Administrative Late Fee,” policy for “Returned Checks” and procedures for
inquiring about “Errors or Questions About Y our Statement,” “Changing or Reactivating
Services” and sending in paymentsto DIRECTV. Theinvoice provisionsdid not include any
information describing, nor did they even mention, arbitration.

® Similar to the initial customer agreement, the 1997 modified document called for
customers to cancel their service if they did not agree with any unilateral change made by
petitioner. The “AGREEMENT TO TERMS AND CONDITIONS” section of the 1997
modified document, with italics denoting the changes from respondent’s initial cusomer
agreement, states:
“Customer promises to pay amounts billed by DIRECTV for programming
servicesand related fees, taxes, and charges. Cusomer authorizes DIRECTV
to make inquiries into Customer’s credit worthiness, including receipt and
review of credit bureauinformation. Customer’ sreceipt of services constitutes
Customer’ s acceptance of and agreement to all terms and conditions of this
Agreement. DIRECTYV reservesthe right to changethesetermsand conditions,
including the Applicable Feesand Charges. If any changes are made, we will
send you a written notice describing the change and its effective date to your
(continued...)
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continued to receive petitioner’s satellite services.’

Inaninvoicedated July 17, 1999, respondent was assessed alate fee by petitioner for
atotal of $2.81 for a“Past Due” amount of $56.12. Respondent paid this late fee and the
accompanying outstanding balance. Then, on August 6, 1999, he filed a class action
complaint against petitioner® for the purpose of challenging the legality of petitioner’s late

fee. Respondent’s complaintwas comprised of four counts.” The complaint alleged, in part,

®(...continued)

last known address. |f achangeis not acceptable to you, you may cancel your
service provided, however, that if you do cancel service you will not be
entitled to a refund of any prepaid subscription amounts paid in connection
with a DIRECTYV offer or promotion. |f you do not cancel your service, your
continued receipt of any service is considered to be your acceptance of that
change. In addition, the individud terms and conditionsin this Agreement,
whether or not modified, shall survivethecancdlationof your service.” [Some
emphasis added.]

The specific changes of this particular section are not at issue here.

" The facts indicate that several other alleged customer agreements were sent to
respondent from 1997 through 1999, each mailed after itspurported effective date. All of
these documents containedan arbitration provision. T helast document, dated October 1999,
wasinasubstantially different format. Infact, theOctober 1999 document provided binding
arbitration (including the warning that “ARBITRATION MEANS THAT YOU WAIVE
YOURRIGHT TO A JURY TRIAL”) after any informal resolution to the dispute failed. It
Isundisputed that respondent did not cancel hisserviceafter receiving thesevariousmodified
documents and further that no description or highlighting of any change, other than the mere
inclusionof the actual language of the changesthemselves, wasever provided to respondent.

8 As previously mentioned, this suit included petitioner’ s parent company, Hughes.
Hughes was dismissed from the case by thetrial court and that dismissal was affirmed by the
Court of Special Appeals. That issueis not before this Court.

° The first count, “Consumer Protection Law Violation,” alleged violations of
Maryland’ s Consumer Protection Act, Maryland Code (1975, 2000 Repl. Vol., 2001 Cum.
(continued...)
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that petitioner “knew or should have known that the due date for the payment of satellite
television services was unreasonably and unconscionably short and bore no relation to the
standard billing cycles of other similarly situated businesses” and that |ate fees were
“excessiveand bore no relationship to theadministrative chargesincurred in processing late
payments.” Respondent amended his complaint on September 7, 1999.%

Petitioner and Hughes sought to remove the case to the U.S. District Court for the
Districtof Maryland, but that court remanded the case because the lawsuit did not satisfy the
subject matter jurisdi ction requirement that in diversity claimsin federal court the amount
in controversy must exceed $75,000. See 28 U.S.C. § 1332(a) (2003)(stating, “The digrict

courts shall have original jurisdiction of all civil actions where the matter in controversy

%(...continued)

Supp.), 8§ 13-101 et seq. of the Commercial Law Article; the second count, “Unlawful
Liquidated Damages,” alleged violations of Articlelll, 8 57 of the Maryland Constitution,
which sets the legal rate of interest at six percent; the third count, “Liquidated Damages
Impermissible by Statute,” allegesviolationsof M aryland Code (1975, 2000 Repl. Vol., 2001
Cum. Supp.), 8 2-718 of the Commercial Law Article,and proffersthat petitioner slate fees
do not qualify as liquidated damages; and the fourth count, “ Breach of Implied Covenant of
Good Faith and Fair Dealing,” alleged a breach of the titled covenants. Count Il isa claim
that originally was negated by the General Assembly’s passage of legislation authorizing a
retroactive regulation of late feesin consumer contracts; the legislation was in response to
this Court’ sdecision in United Cable Television of Baltimore Ltd. Parm. v. Burch, 354 Md.
658, 732 A.2d 887 (1999). There is no dispute between the parties that this count was
revived for claims arising prior to the June 1, 2000 by this Court’ srecent decision in Dua v.
Comcast Cable of Maryland, Inc., 370 Md. 604, 805 A.2d 1061 (2002). Dua held that the
statute’ sretroactivity provision wasin violation of both the Maryland Declaration of Rights
and the Maryland Constitution. Dua, 370 Md. at 610-11, 805 A.2d at 1065.

19N o substantive amendments el atingto the four previously mentioned countswithin
the Complaint were made. The amendments were comprised of the addition of three
averments to the section of the Complaint entitled “PARTIES AND JURISDICTION.”
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exceeds the sum or value of $ 75,000, exclusive of interest and costs, and is between . . . (1)
Citizens of different Staes; . ...”). The caxe was then returned to the Circuit Court for St.
Mary’s County. Petitioner and Hughes immediately moved for dismissal of respondent’s
complaint, alleging tha his specific claims should be dismissed, or, in the alternative, that
the circuit court proceedings must be stayed and arbitration compelled. The Circuit Court,
after a hearing, found that respondent was required to arbitrate his claims against petitioner
pursuant to the 1997 modified document and subsequent customer documents. That court
then granted petitioner’ s motion to dismisswithout prejudice and respondent appealed to the
Court of Special Appeals. Aspreviously mentioned, the Court of Special Appealsreversed
thetrial court’ sdismissal of respondent’ scomplaint against petitioner and petitioner appeal ed
to this Court.
II. Discussion

The determinative issue on review in this case is whether petitioner, under the plain
language of the initial customer agreement, satisfactorily notified respondent of unilateral
changes made to the initial customer agreement, with particular reference to the addition of
a mandatory arbitration provision. Specifically, did petitioner comply with its own
contractual language mandating that “[i]f any changes are made, [petitioner] will send
[respondent] a written notice describing the change and its effective date.” (alterations
added)(emphasis added). We hold that petitioner failed to abide by this provision of the

initial customer agreement which it authored, thus rendering the subsequent changes



contained within the 1997 modified document and subsequent documents, including adding
the arbitration clause, invalid. Asrespondent did not have adequate notice of the arbitration
clause and therefore could not have voluntarily assented to arbitration, we hold that the Court
of Special Appealswas correct in finding that compelled arbitration was not required under
the contract. Whilethearbitration clause and its applicability to the instant dispute provides
the shell of the case sub judice, arbitration is merely a context for thethreshold issue — the
interpretation of a provisionwithin acontract that did not contain an arbitration clause—the
initial customer agreement. Our decision, therefore, ress solely upon this Court’s
interpretation of Maryland contract law and not on principles set forth within the substantive
law of arbitration.™

Contract Interpretation

' Infact, regpondent questionsthevery notion that the customer agreements between
him and petitioner are even binding contracts. He argues that the monthly statements (i.e.,
the monthly bill or invoice) he receives from petitioner actually function as the binding
contract between the two, because the invoices include, not only the programming to be
received, the cost of the programming, identification of the two parties, the procedures for
payment and the duration of the agreement, but they also “state[] with particularity the
‘Termsand Conditions'” of the agreement (alteration added). The Termsand Conditionson
the back of each monthly statement include petitioner's policy regarding “Terms and
Conditions,” “Application of Payments,” “Administrative Late Fee,” policy for “Returned
Checks” and procedures for inquiring about “ Errors or Questions A bout Y our Statement,”
“Changing or Reactivating Services’ and sending in paymentsto DIRECTV . Theinvoices,
however, do not include any arbitration provision. Petitioner argues that these invoices, sans
thearbitration provision, expressthetrue terms of the contract between he and petitioner, not
the customer agreements. It is not necessary, however, for this Court to addressthis issue,
because we hold that petitioner failed to fulfill its obligation under the terms and conditions
included in the initial customer agreement.
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The long-standing principles of this Court’ sinterpretation of contracts were set out
in Wells v. Chevy Chase Bank, F.S.B., 363 Md. 232, 768 A.2d 620 (2001). In Wells, we
interpreted an arbitration clause within a Cardholder A greement between a bank and its
customer in order to ascertain whether the clause was agreed to by all parties. We said:

“Our analysis begins, and in this case ends, with the words of the written
contract.

“Theinterpretation of awritten contract isordinarily a question of law
for the court and, therefore, is subject to de novo review by an appellate court.
Auction & Estate Reps., Inc. v. Ashton, 354 Md. 333, 341, 731 A.2d 441, 445
(1999); . . . Kendall v. Nationwide Ins. Co., 348 Md. 157, 170-71, 702 A.2d
767,773 (1997); JBG/Twinbrook Metro Ltd. Partnership v. Wheeler, 346 Md.
601, 625, 697 A.2d 898, 911 (1997); Suburban Hosp., Inc. v. Dwiggins, 324
Md. 294, 306, 596 A.2d 1069, 1075 (1991). In determining the meaning of
contractual language, Maryland courts have long adhered to the principle of
the objectiv e interpretation of contracts. Ashton, 354 Md. at 340, 731 A.2d at
444 . . . Adloo v. H.T. Brown Real Estate, Inc., 344 Md. 254, 266, 686 A.2d
298, 304 (1996); Maryland v. Attman/Glazer P.B. Co., 323 Md. 592, 604, 594
A.2d 138, 144 (1991); Cloverland Farms Dairy, Inc. v. Fry, 322 Md. 367, 373,
587 A.2d 527, 530 (1991); Feick v. Thrutchley, 322 Md. 111, 114,586 A.2d
3,4 (1991); Aetna Cas. & Sur. Co. v. Insurance Comm’r, 293 Md. 409, 420,
445 A.2d 14,19 (1982). Under the objectiveinterpretation principle, wherethe
language employed in a contract is unambiguous, a court shall give effect to
its plain meaning and there is no need for further construction by the court.
Ashton, 354 Md. at 340, 731 A.2d at 444; Wheeler, 346 Md. at 625, 697 A.2d
at 911; Insurance Comm’r, 293 Md. at 420, 445 A.2d at 19. ‘If a written
contract is susceptible of a clear, unambiguous and definite understanding . .
. its construction is for the court to determine.” Rothman v. Silver, 245 Md.
292, 296, 226 A .2d 308, 310 (1967).

“Further, ‘[t] he clear and unambiguous language of an agreement will
not give way to what the parties thought the agreement meant or was intended
tomean.” Ashton, 354 Md. at 340, 731 A.2d at 444 (citing Adloo, 344 Md. at
266, 686 A.2d at 304; General Motors Acceptance Corp. v. Daniels, 303 Md.
254,261,492 A.2d 1306, 1310(1985); Board of Trusteesv. Sherman, 280 Md.
373,380,373A.2d 626,629 (1977)). See also Beckenheimer’s Inc. v. Alameda
Assocs. Ltd. Partnership, 327 Md. 536, 547, 611 A.2d 105, 110 (1992) (‘A
party’ sintention will be held to be what a reasonabl e person in the position of
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the other party would conclude the manifestations to mean’). The words

employed in the contract are to be given their ordinary and usual meaning, in

light of the context withinwhichthey are employed. Kasten Constr. Co. v Rod

Enters., Inc., 268 Md. 318, 329, 301 A.2d 12, 18 (1973); Liller v. Logsdon,

261 Md. 367, 370, 275 A.2d 469, 470-71 (1971); Belmont Clothes, Inc. v.

Pleet, 229 Md. 462, 467,184 A.2d 731, 734 (1962); ST Sys. Corp. v. Maryland

Nat’l Bank, 112 M d. App. 20, 34, 684 A.2d 32, 39 (1996).”
Id. at 250-51, 768 A.2d at 629-30. The arbitration agreement in Wells, similar to the onein
this case, was not contained in theinitial agreement between the parties; it was subsequently
added through an amendment process. The Wells Court, however, specifically did not
addresstheissuewe are presented with here, asit “assume[d], arguendo, that the Cardhol der

Agreement ha[d] been validly amended.” Id. at 250, 768 A.2d at 629 (alterations added).*

Inthe casesub judice, while petitioner asserts that the subsequent documents validly

12 Specifically, the Wells Court stated:

“On or about January 16, 1996, Chevy Chase moved its home office to
Virginia. With the periodic gatements mailed in January and February of 1996
to its cardholders Chevy Chase included a notice of change of terms of the
Cardholder Agreement. The notice of change took the form of a resatement
and revision of the Cardholder Agreement, with the new or revised terms
italicized and, with respect to awaiver of jury trial provision, both italics and
all uppercase print was used. Solely for purposes of this appeal, and without
indicating any opinion on whether the Cardholder Agreement was effectively
amended or whether the amendments are substantively valid, we shallcall the
productofthe January and February mailings the ‘Amended Agreement.” The
Amended Agreement provided that it was made in Virginia and was ‘ subject
to and governed by Virginialaw and applicable federal |aw and regulations.’
The Amended Agreement further recited that ‘[t]he parties agree that by
engaging in activities with or involving each other, they are participating in
transactions involving interstate commerce.’

“Also containedin the Amended Agreement was an alternative dispute
resolution section . . . ."

Wells, 363 Md. at 236, 768 A.2d at 622 (emphasis added).
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amended the initial customer agreement, respondent argues that the notice provision of the
initial customer agreement was not followed, thus he never received proper notice of the
proposed changes, and that all subsequent attempts to modify the initial agreement failed.
The determinative question in the case at bar, therefore, is, as we have said, whether
petitioner complied with the notice provisions of its initial customer agreement with
respondent, thus giving respondent adequate notice to make an informed acceptance of the
new modified documents.

Petitioner asserts that it did comply with the notice provision becauseit “sentwritten
copies of the revised Customer Agreements to [respondent], thereby giving him notice of
their new terms.” (alteration added). Petitioner arguesthatthe wording of the new document
stating, “ Thisis your copy of the Customer Agreement . . . between DIRECTV and you as
a customer of DIRECTV . Please keep this for your records,” coupled with the language
stating that the new document was “ effective as of March 1, 1997, until replaced,” and that
“Customer’s receipt of services constitutes Customer’s acceptance of and agreement to all
terms and conditions of this Agreement,” constitutes adequate notice “describing the
change.” Respondent argues that, while he did receive a copy of the 1997 modified
document, he received no notice or any description of any changes from theinitial customer
agreement. He arguesthat petitioner did not make clear which,if any, provisionwas changed
or added and that it was thus impossible for him to knowingly agree to changes because he

had not been properly notified of them.
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We have said, “where the language employed in a contract is unambiguous, a court
shall give effect to its plain meaning and there is no need for further construction by the
court.” Wells, 363 Md. at 251, 768 A .2d at 630. See also Auction & Estate Reps., Inc. v.
Ashton, 354 Md. 333, 340, 731 A.2d 441, 444 (1999). In ascertaining the plain meaning of
the notice provison of theinitial customer agreement, we look to the actual language of the
key terms within the provision. “Notice” is defined as “information or intelligence . . . an
intimation; warning . . . anote, placard, or the like conveying information or awarning . . .
anotification of the termination, at a specified time, of an agreement.” The Random House
Dictionary of the English Language 986 (Jess Stein ed., unabr. ed., Random H ouse 1983).
To “describe” isdefined as “to tell or depict in written or spoken words; give an account of
... to pronounce, asby a designating term, phrase, or thelike; labd . . . to indicate; to be a
sign of; denote.” Id. at 390. Synonyms of “describe” include “portray, characterize,
represent; recount, tell, relate.” Id. “To describe isto convey an image or impression in
words designed to reveal the appearance, nature, attributes, etc., of thething described.” Id.
Finally, to“change” is“to maketheform, nature, content, etc., of (something) different from
what it is or from what it would be if leftalone.” Id. at 246.

The words used clearly reveal the plan meaning of the initial customer agreement’s
noticeprovision. Initssimplest form, the provision denotes that if achangewereto be made
to the initial customer agreement, petitioner would provide, in writing, “information or a

warning” that would *“convey an image or impression in words designed to reveal” the
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“content” of the new modifications to the agreement that was “different from what” the
initial customer agreement stated, “or from what it would be if [the initial cusomer
agreement was] left alone” Id. at 246, 390, 986. Basically, petitioner agreed to let
respondent know when achange occurred and what that change entailed, presumably before
the change purportedly became effective. It is clear that thisprovision obligated petitioner
to provide respondent with information on thenature of what was actually changed between
the two documents. Such a description was not provided in the casesub judice.

Petitioner merely presented the new modified document to respondent; it did not
include any explanation or description of what was actually changed. In fact, the new 1997
modified document appeared nearly identical to theinitial customer agreement. The same
format wasused, alongwith identicd type and font. Inorder to beaware of which provisions
were altered by the 1997 modified document, if any, respondent would have hadto physically
compare theinitial customer agreement side-by-side with thenew document. Hewould have
had to meticul ously comb through both documentslineby line and compare each word of the

t.13

initial customer agreement’s fine print to the fine print within the newer documen Only

3 |n fact, this Court notes that it is very difficult, given the font and style of the
agreements, for one person, alone, to efficiently and effectively compare the two documents
at issue in this case. Certainly, it would be difficult for the thousands, if not tens of
thousands, of petitioner’s ordinary customers. One of the only methods of effectively
comparing each difference between the initial customer agreement and the document
attemptingto modify itis to have oneperson read theinitial customer agreement aloud while
another person simultaneously comparesthe spoken version of theinitial customer agreement
with that of the written version of the latter document. While thisand other methods would

(continued...)
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then could respondent even know if a change was made and what it was, let alone be
cognizant of the probable impact of the alterations.* Because petitioner provided to
respondent only the new modified document itsel f and did not identify which provisionswere
changed or added, it necessarily failed to afford a satisfactory description of the changes.
This failure to describe the changes violated petitioner’s initial customer agreement with
respondent.”® As respondent was not given proper notice of the changes to his initial
customer agreement with petitioner, respondent could not have constructivey assented to the
arbitration provision, as found by the circuit court, and thusthe terms of theinitial cusomer
agreement, without an arbitration provision, control.

Petitioner argues that “Maryland law allows parties to modify their agreements in

13(...continued)
allow acustomer to actually decipher which provisionshave been altered oradded within the
latter document, it iscertainly not w hat iscommonly thought of, or even contemplated, when
reading a provision promising “awritten notice describing the change.”

“If a customer were to have misplaced, discarded or log their initial cusomer
agreement due to a hurricane, tornado, flood, fire or other inadvertent cause, it would be
impossible for them to have any notice of the changed or added provisions. We fail to see
how petitioner's inclusion of only the new document provides these cusomers with a
reasonable “written notice describing the change.”

* We again note that petitioner was the author of the customer agreements and
voluntarily included thenoticeprovisionwithinthem. Petitioner, asthe modifying party, was
in a better postion than its customers to examine the documents and highlight, describe or
explain each change or addition. Petitioner also, by the terms of its customer agreements,
had the unilaterd authority to amend any of the agreements terms. Petitioner was well
aware of the notice provision and its plain meaning (or should have been) and cannot now
escape the terms of its own initial contract when those terms no longer conform with
petitioner’s intereds.
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almost any manner they see fit.” Petitioner continues to argue that “ Once the contract has
been modified or replaced by a new contract, a party cannot avoid the terms of the
subsequent contract by claiming that the modification provisionsof the original contract were
not followed.” Petitioner cites severd Maryland Court of Appeals cases for the proposition
that parties are able to waive written provisions of a contract by their conduct. See Univ.
Nat’l Bank v. Wolfe, 279 M d. 512, 369 A.2d 570 (1977)(holding that partiesto a contract
may waive the requirements of a written contract by their conduct where, over a period of
approximately two years, 40 of about 100 checksdrawn onthe depositor’ saccount contained
only one authorized signature while the written contract required two signatures and the
depositor, after receiving monthly staements, made no complaint during thattime); Taylor
v. Univ. Nat’l Bank, 263 Md. 59, 63-64, 282 A.2d 91, 94 (1971)(holding, in abank’s claim
against business partners for unpaid notes where the partners contended that a dealer
agreement obligated the bank to accept papers from the business without recourse to the
partnersuntil the agreement wasmodified inwriting, that partiesmay waivetherequirements
of awritten contract by their conduct, and there was sufficient evidence of the modification,
as the initial agreement did not obligate the bank to purchase paper from the individuals;
modificationin that case occurred after “execution of the loan guarantee agreement and then
by the very act of negotiating the notes to the Bank which notes provided for recourse”);
Pumphrey v. Pelton, 250 Md. 662, 245 A.2d 301 (1968)(holding that an individud ice cream

franchisee did not breach a contract with the state franchiser by selling non-Dairy Queen
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products where the franchiser acquiesced to thesal e of non-Dairy Queen products, because
thefranchiser was aware of non-Dairy Queen products being sold by the franchisee and other
franchiseesin the area); Freeman v. Stanbern Constr. Co., 205 Md. 71, 78, 106 A.2d 50, 54
(1954)(remanding a case for trial and directing the trial court to allow evidence of an oral
modificationto awritten contract where the trial court erroneously excluded evidence of an
oral modification of acontract between acontractor and subcontractor, because* even though
a written contract stipulates that it may not be varied except by an agreement in writing,
nevertheless the parties, by a subsequent oral agreement, may modify it by mutual
consent”)(emphasis added). None of these cases, however, concern a plain meaning
interpretation of the type of notice clause in the case sub judice, i.e., whether a party to a
contract complied with the notice provisions of its contract resulting in the other party
receiving valid notice of the proposed changes pursuant to the terms of the initial contract.
The facts of the preceding cases present situations where the parties’ conduct amounted to
mutual assent, or the practicd equivalent thereof, to an unwritten practice or change after
being fully cognizant of that change of circumstances or procedure. Asthe situation before
this Court presentsadissimilarfactual record fromthisbody of caselaw, petitioner’ sreliance
on these cases ismisplaced.

Additionally, in the circumstances of the case sub judice, unlike the parties in the
cases proffered by petitioner, the conduct of the respondent does not indicate an informed

acceptance of the new contractual terms. No mention of any specific change was included
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in the 1997 modified document or subsequent modified documents asmandated by both the
initial customer agreement and the 1997 modified document. The very nature of notice
provisionsisto provide the customer with enoughinformation to make an informed decision
regarding any amendments and/or new provisions found within the replacement document.
In addition, under petitioner’s rationale the notice provision of the initial customer
agreement would be effectively nullified. In fact, petitioner included the very same notice
provision, “If any changesare made, we will send you awritten notice describing the change
and its effective date,”*® in its June 1, 1999, July 1, 1997 and March 1, 1997 documents.
Customers, therefore, could look to the very first numbered provision in the new 1997
modified document and read the exact same language, promising them “a written notice
describing the change,” as was included in their initial customer agreement. As further
examination of the document would reveal no description, or mention, of any change,
customers could argue that they reasonably believed that no material change was included.
Petitioner’s actions essentially appear to be an attempt to insert new language into its
customer agreements without the knowledge and/or comprehension of its customers.
Under thesecircumstances, i.e., whereaparty voluntarily included anoti ce of changes
provision in a customer agreement it authored and had unilateral authority to amend, a

holding by this Court that respondent impliedly agreed to changes and new termswithin an

'® This provisionin the documents subsequent to the initial customer agreement also
includes “to your last known address” after the words “effective date.”
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agreement regardless of whether petitioner complied with the notice provision it authored,
would be the practical equivalent of writing the notice provision out of the customer
agreement. This Court has long declined to unnecessarily read provisons of contracts as
meaningless:

“A recognized rule of construction in ascertaining the true meaning of

a contract is that the contract must be construed in its entirety and, if

reasonably possible, effect must be given to each clause so that acourt will not

find an interpretation which casts out or disregards a meaningful part of the

language of the writing unless no other course can be sensibly and reasonably

followed.”
Sagner v. Glenangus Farms, Inc., 234 Md. 156, 167, 198 A.2d 277, 283 (1964). See also
Bausch & Lomb, Inc. v. Utica Mut. Ins. Co., 330 Md. 758, 782, 625 A.2d 1021, 1033 (1993);
Dahl v. Brunswick Corp., 277 M d. 471, 478-79, 356 A .2d 221, 226 (1976).

Petitioner argues that the initial customer agreement “simply does not require
DIRECTYV to send separate writtennoticedescribing achange” and that the Court of Special
Appeals should not have required them to do so. Petitioner misreads the opinion of the
intermediate appellate court because the Court of Special A ppealsdid not hold that separate
written notice was required. The Court of Special Appeals stated:

“we concludethat DIRECTYV agreed that Mattingly would be bound by any

changesthat it made to the 1996 Agreementonlyif DIRECTV gave him some

sort of written notice advising him about a particular change, and identifying

that change clearly enough that he could find and review it in the revised

agreement. Thus, DIRECTV obligated itself to send Mattingly enough

information that he could exercise an informed decision as to whether he
wished to continue DIRECTYV service, with the understanding that he would be

required to arbitrate any claims he might have againg DIRECTV . Whether it
did so by a separate mailing, or by aseparate document sent along with the
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new agreement and the billing invoice, or otherwise by a separate provisonin

that invoice or another document, DIRECTV had a contractual duty to give

Mattingly some written warning, (i.e., ‘notice’) that the new 1997 Agreement

included a new arbitration clause significantly limiting his right to litigate in

court (i.e., ‘describing the change’).”

Mattingly, 147 Md. App. at 636, 810 A.2d at 506 (emphasis added). The intermediate
appellate court merely illustrated a few examples of how petitioner may have fulfilled its
obligation under its contract with respondent. The court did not make its holding based on
petitioner’s failure to send separate written notice to regpondent, but on the fact that
petitioner failed to give respondent “some written warning,” or any description, of the
changes. Id. Sending a separate mailing could be merely one method used to satisfy the
requirement.

Petitioner also argues that the Court of Special Appeals’ decision “conflicts with
numerous federal courts' decisions under the Federal Arbitration Act, which enforce
arbitration agreements mailed to customers after they enter into their initial contract.” This
argument is without merit. First and foremost, our holding does not rest on FAA grounds;

it is not limited to the addition of arbitration provisions.!” We never reach the questions

controlled by the FAA because we hold that there was never avalid agreement to arbitrate

" Thisis not to say that other changes, e.g., alterationsin fees, programming, etc., are
necessarily invalid. Notice, i.e., adescription of the change, in other contexts, like changes
in fees, may have been provided on the billing statement/invoiceitself or in another manner.
There is no question, however, that thearbitration clause in this case was not mentioned in
any writings but the actual provisions of the 1997 modified and subsequent documents
themselves.
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due to petitioner’s failure to give proper notice of the changes that the 1997 modified
document madetotheinitial customer agreement. That initial customer agreement contai ned
no arbitrationclause. Wehavemerely interpreted petitioner’sinitia contract underMaryland
principlesof contract law and have concluded that the plain meaning of its notice provison
required petitionerto provide a description of the changes made in any subsequent modified
document; petitioner did not do so, thus no valid contractual modification has occurred.

In light of the fact that the controlling issue in this case is not dependant on a
subsequent attempt to impose an arbitration clause, all of the federal arbitration cases which
petitioner cites are distinguishable on the grounds that they did not involve a question of
whether the party authoring the contract complied with the very notice provision it drafted
and included in itsinitial agreement with a customer. See Carnival Cruise Lines, Inc. v.
Shute, 499 U.S. 585, 589-90, 111 S. Ct. 1522, 1525, 113 L. Ed. 2d 622, 629-30
(1991)(holding that customers paying for tickets for a vacation on a cruise ship through a
travel agent who were later sent their tickets by the cruise line, had notice of a forum
selection clause written in fine print on the ticket itself, and were bound by it; no change of
termsprovisionswasinvolved); Hill v. Gateway 2000, Inc., 105F.3d 1147, 1149-50 (7th Cir.
1997)(holding that a customer purchasing a computer via a telephone order was bound by
the arbitration clause within terms and conditions contained in the box the computer was
shipped in, because the computer was not returned within the thirty days mandated by the

terms and conditions; a change in the terms and conditions of the agreement was not in
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issue); Bischoff v. DIRECTV, Inc., 180 F. Supp. 2d 1097, 1103-06 (C.D. Cal.
2002)(involvingacustomer challenging the arbitration clausecontained withinDIRECTV 's
October 1999 customer agreement, which was included in that customer’ sinitial agreement
with DIRECTV ; DIRECTV’s compliance with its notice of changes provision was not in
issue); Bank One, N.A. v. Coates, 125 F. Supp. 2d 819, 826-87 (S.D. Miss. 2001)(involving
acredit card customer who did not dispute the fact that Bank One sent him detailed notice
of an amended cardhol der agreement, whichincluded an arbitration clause; the customer only
challengedthat he agreedto the amendment and that the agreement was, itself, substantively
unfair and unconscionable); Herrington v. Union Planters Bank, N.A., 113 F. Supp. 2d 1026,
1030-31(S.D. Miss. 2000)(customerschallenged an amended deposit agreement with abank,
including an arbitration provision, on the grounds that the words “revised” and “amended”
were not synonymous; it was “undisputed that the plaintiffswere given notice”); Marsh v.
First USA Bank, N.A., 103 F. Supp. 2d 909, 916-19 (N.D. T ex. 2000)(although customers
who initially had no arbitration provision in their cardholder agreements with Firs USA
Bank challenged whether they received notice of the added arbitration agreement, the bank
provided affidavits, depositions and testimony establishing that noticewas given in several
forms, including provisionson the customer’ sactual billing staaement labeled* SUMMARY
OF CHANGES” andinsertswith notice of the change); Stiles v. Home Cable Concepts, Inc.,
994 F. Supp. 1410, 1412-17 (M.D. Ala. 1998)(involving a factual situation whereby a

customer argued that he did not understand changesto a cardhol der agreement, including the
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addition of an arbitration clause, but where he did not dispute that the financier, AGFC,
provided him with notice of the changes to hiscardholder agreement; the noticeincluded a
toll-free phone number and address to contact AGFC regarding changes to the account and
a separate document entitled “IM PORTANT NOTICE OF CHANGE OF TERMS . . . ”
which set out the changes in the agreement, a summary of the changes, a provision allowing
the customer to sever the new provisionsif he/she did not agree to them and a self-addressed
postage paid envelope to send a rejection of the changesto the company). The factual
circumstancesof these casesillustrate the material differences between the issues presented
therein from the determinative question raised in the case sub judice.
III. Conclusion

Under the plain language of the petitioner-authored initial customer agreement
between petitioner and respondent, petitioner was contractually obligated to provide
respondent with “written notice describing” any change made in all subsequent proposed
customer agreements. In the case sub judice, petitioner merely provided respondent with a
copy of the new modified document and did not include any highlighting or other special
notice or description, or even mention, which provisions were amended or added. Coupling
thosefactswith petitioner’ spurported unilateral power toamend the customer agreement and
petitioner’s voluntary inclusion of the notice provison in the initial and three subsequent
documents, we hold that the initial customer agreement was not validly modified to include

the arbitration provision contained within the March 1, 1997 and subsequent modified
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documents. Because there was no valid modification of theinitial customer agreement, that
initial customer agreement, without an arbitration provision, controls any disputes between
the partiesin this case. We hold, therefore, that the Court of Special A ppealswas correct in
not compelling arbitration and in reversing thetrial court’s dismissal of respondent’ s claims
against petitioner.
JUDGMENT OF THE COURT OF
SPECIAL APPEALS AFFIRMED;

COSTS TO BE PAID BY
PETITIONER.

IN THE COURT OF APPEALSOF

MARYLAND

No. 130
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Raker and Harrell, JJ. dissenting.
Werespectfully dissent. The Circuit Court for St. M ary’ s County properly dismissed

this case on the ground that the parties agreed to arbitrate any disputes related to their



contractual relationship, including the amount of the “late fees’ incurred by respondent.
Respondent isrequired to arbitrate his clai m against petitioner because he agreedto arbitrate
and his claim falls within the scope of that agreement. Our fundamental disagreement with
the Majority isits conclusion that M attingly’ s undisputed conduct in continuing to receive
and pay for DIRECTV’s services following receipt of each of the replacement Customer

Agreements, most of which were received before the late fee dispute arose (the instant

litigation was initiated on 6 August 1999; Mattingly paid the late fee assessed on 17 July
1999, without protest, but filed his putative class action suit thereafter), was not conduct
sufficient to indicate agreement with the inclusion of the arbitration requirement in the
replacement Customer Agreements.

Petitioner, DIRECTV, sent written notice to respondent of the changes made to the
customer agreement and the effective dates of the changes. Thethree pre-dispute customer
agreements mailed to respondent—effective March 1, 1997, July 1, 1997, and June 1,
1999—all gave explicit notice of the added arbitration agreement provision, as follows:

“ARBITRATION:

“Any controversy, daim, dispute or disagreement arising out of,
or relating to, this Agreement or any services provided by
DIRECTV which cannot be settled by the parties shall be
resolved according to binding arbitration conducted in
accordance with the Commercial Arbitration Rules of the
American Arbitration Association then in effect.”

Simply because petitioner did not specifically “warn” of or describe the changes separately

did not render the changes invalid. Nor was petitioner required to send a separate written



notice describing changesin the Customer A greement. Respondent had adequate notice of
the changes, including the arbitration provision—all he had to do was to read the document
petitionerenclosed withthebill statement. Contrary to respondent’ scontention, it washardly
“impossible” for him to agree knowingly to the changes.

The Majority anguishes over the imaginary hardships that would be visited upon
Mattingly (or other theoretical ordinary consumer) were he held to be obliged to read each
replacement Agreement in order to appreciatew hat the proposed changesmight be (M g. slip
op. at 15). Even a gross visual comparison of the respective replacement Agreements,
however, should |lead the average person to realize immediately that changes were present.
To begin with, the Customer Agreements, in all of their iterations in this record, are not
policiesof insurance (apejorative ref erence as used here). They areinstead relatively short,
comprisingasingle, 8 %" x 11" page with print on both sides arranged in three columns and
then folded, accordion-style, so that it resembles a pamphlet with what would then become
six “pages.” Each numbered provision bears a subject matter titte in bold print. The size
of the print, except for the larger DIRECTV logo and the title “CUSTOMER
AGREEM ENT,” appearsto be of pitch 6 or 7 in size.

The heading of the cover page of the original Agreement clearly states that it is
“effective as of August 28, 1996, until replaced” (emphasis added). The heading of the
cover page of each replacement Agreement indicates a new effective date, also “ until

replaced.” It does not strain reasonable expectations to assume that the average consumer
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should appreciate that receipt of a Customer Agreement bearing a new effective date, thus
replacingan earlier A greement, likely contains some changes. Common sense “dictates that
a revised . . . agreement contains terms and conditions that are different from its
predecessor.” Herrington v. Union Planters Bank, N.A., 113 F.Supp. 2d 1026, 1031 (S.D.
Miss. 2000).

The Majority insists tha to be aware of changes to the customer agreement,
respondent would have had to “ meticulously comb through both documents line by lineand
compare each word of the initial customer agreement’s fine print to the fine print of the
newer document.” The Majority therefore worries that if a customer were to misplace,
discard or lose their initial customer agreement “due to a hurricane, tornado, flood, fire or
other inadvertent cause, it would be impossible for them to have any notice of the changed
or added provisions.”

Aseven the Majority must concede, however, theinitial 28 A ugust 1996 Agreement,
which Mattingly clings to in this litigation, gates, in pertinent part, in its short, opening
paragraph numbered 1, also on the cover page of the“pamphlet”:

1) AGREEMENT TO TERMS AND CONDITIONS:

* * *

Customer’s receipt of services constitutes Customer’s
acceptance and agreement to all terms and conditions of this
Agreement. DIRECTYV reservestheright to change these terms
and conditions, including the Applicable Fees and Charges. If
any changes are made, we will send you a written notice
describing the change and its effective date. If a change is not
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acceptable to you, you may cancel your service. If you do not
cancel your service, your continued receipt of any service is
considered to be your acceptance of tha change.

* * *

(emphasisin original).

Because this language does not promise that the “written notice” of changes will take any
particular form, it is not unreasonable to expect that a subsequent, replacement Customer
Agreement, bearing a different effective date on its cover page, serves, upon receipt, as
written notice sufficient to put the average consumer on notice to examine it for changes.*
Even acursory examination of any of the replacement Customer Agreements in this record
would have reveal ed to the average person the particular changethat is the gravamen of the
present case. A reasonable person, on notice of possible changes, but who may not wish to
scrutinize comparatively all of the“fineprint” unlesstherewas some more manifestindicium
of change, might look to see if any additional numbered provisions had been added. The
initial 28 August1996 A greement contai ned twenty-two numbered sections, with thelast, No.
22, entitled “MINIMUM LEVEL OF SERVICE.” The last numbered provision of each
replacement Agreement was No. 23, entitled “ARBITRATION,” preceded by No. 22,

“MINIMUM LEVEL OF SERVICE.” Thus, had Mattingly exercised the s mple expedient

'Even were we addressing an insurance policy, where the insured’s “duty is not
necessarily to read the policy but simply to act reasonably under the circumstances”
(Teamsters v. Corroon Corp., 369 Md. 724, 739, 802 A.2d 1050, 1059 (2002)), the
circumstances of this case (a short agreement where the customer is on notice of the
likelihood of changesin replacement Agreements bearing later effective dates) suggest to us
areasonable duty on Mattingly’s part to read the first and subsequent Agreements.
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of ascertaining the total number of provisionsin each Agreement, using the 28 August 1996
Agreement as a base, he would have discovered (if he did not) the very provision he now
seeks to avoid so that he may maintain a potential class action lawsuit over the allegedly
usurious late fee charge of $2.81. By the even simpler expedient of canceling his
subscription for satellite tv service following receipt of any of the pre-dispute replacement
Agreements, Mattingly could have vindicated his objection to the unilateral imposition of
mandatory arbitration, albeit at the possible loss thereafter of his ability to view “The
Sopranos” or “The Shield,”® unless and until cable television is extended to his
neighborhood.

In a recent case, Allstate Ins. Co. v. Stinebaugh, Md. (2003) (No. 81,

September Term, 2002) (filed 12 May 2003), the Court, in the context of a dispute over
whether an agreement to arbitrate existed, was confronted with the issue of “the legal effect
of an agreement that contemplates judicial resolution of a particular dispute, upon a prior,
general arbitration agreement.” Stinebaugh, slip op.at 1. Notingthat no reported Maryland
appellate decision addressed the issue (Stinebaugh, slip op. at 15), the Court discussed an
Oklahoma case, Shawnee Hosp. Auth. v. Dow Constr., 812 P.2d 1351 (Okla. 1990), that

decided that question in an analogous factual context to Stinebaugh. Favorably citing to the

2Access to satellite (or even cable) television has not yet risen in American society,
we hope, to the level of shelter, food, health care, or other fundamental necessity of life.
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Dow decision, we iterated “the following principles of contract law relied on by the
Oklahoma court”:

Before full performance, contractual obligations may be
discharged by a subsequent agreement whose effect is to alter,
modify, or supersede the terms of the original agreement or to
rescind it altogether. A claim under an earlier contract will be
governed by alater agreement if thelatter operates to supersede
to rescind the former. Where not expressly stated, the legal
effect of the later contract onthe former must be gathered from
a four-corners’ examination of the contractual instrument in
guestion.

Stinebaugh, slip op. at 16, citing Dow, 812 P.2d at 1353-54 (footnotes omitted). The Court
then stated that

[W]e have embraced legal tenets similar to those
employed by our sister state regarding arbitration and contract
law. Arbitration is*“consensual; acreature of contract.” Curtis
G. Testerman Co. [v. Buck], 3340 M d. [569] at 579, 667 A.2d
[649] at 654 [(1995)] (quoting Thomas J. Stipanowich,
Arbitration and the Multiparty Dispute: The Search for
Workable Solutions, 721O0WA L.REV . 473,476 (1987) (citation
omitted)). Assuch, “[a] party cannot be required to submit any
dispute to arbitration that it has not agreed to submit,” id.
(quoting Gold Coast Mall [Inc. v. Larmar Corp.], 298 Md. [96]
at 103, 468 A.2d [91] at 95[(1983)]), and “[t]he intention of the
parties controls on whether there is an agreement to arbitrate.”
Crown Oil [& Wax Co. v. Glen Constr. Co.,], 320 Md. [546] at
558,578 A.2d[1184] at 1189[(1990)]. Further, like Oklahoma,
we hav e recognized that rights and obligations under contracts
may be discharged by subsequent agreements. See, e.g., [ |Linz
v. Schuck, 106 Md. 220, 234, 67 A.286, 290 (1907) (stating that
modificationis*an abandonment of the original contract and the
creation of a new contract”).

Stinebaugh, slip op. at 16-17 (footnote omitted; some internal citations omitted).



Most courts enforce arbitration agreements that were entered into in the manner that
the parties entered into the instant agreement. In Bank One, N.A. v. Coates, 125 F. Supp.2d
819 (S.D. Miss. 2001), the court enforced an arbitration agreement added by a credit card
company to the customer agreement by mailing an amendment to the card holders whose
complaints previously had not been subject to arbitration. The court said:

“Given, then, that the original cardholder agreement permitted
amendments, the arbitration provision is not rendered
unenforceable simply by virtue of the fact that Bank One
undertook to add the arbitration provision via amendment.
Consistent with the terms of the original agreement, Bank One
could validly amend its agreement to add an arbitration clause,
just as it could have amended the agreement to add or change
any other term on the agreement.”
Id. at 831.

Respondent essentially argued that the changes were “ procedurally unconscionabl e”
and therefore should not be enforceable. The original agreement permitted unilateral
amendment by DIRECTV following written notice to its customers. Consistent with the
terms of the original agreement, DIRECTV could add an arbitration provision, unless the
manner in which it was added is deemed to be unfair. We do not find DIRECTV’s chosen
method to be unfair. DIRECTV sent respondent notification of the amendment and
specifically gave him the option of rgecting theservicesif hedid not agreeto the new terms
and conditions, including the arbitration provision. In short, the partiesagreed to arbitrate.

We are persuaded that the replacement Customer Agreements, received before the

dispute arose, were sufficient written notice to Mattingly of DIRECTV’s insertion of a
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mandatory arbitration provision as aproposed modification in the contractual agreement to
govern their respective future performance and rights, that it was not onerous to expect
Mattingly to have appreciated that that change had been made, and that Mattingly had a
reasonable and fair opportunity to cancel the contract if he objected to the arbitration
provision. He elected to continueto receive DIRECTV' s services, subject to the mandatory
arbitration provision, and should not be allowed now to avoid arbitration of thedispute over
the late fee®* Accordingly, we would reverse the judgment of the Court of Special Appeals

and order that court to affirm the judgment of the Circuit Court for St. Mary’s County.

’DIRECTV, in a 13 September 1999 letter to M attingly’s counsel from its counsel,
offered, subject to the arbitrator's decision whether Mattingly’s claim was frivolous or
brought for harassment purposes, to pay the filing fees of the American Arbitration
Association (AAA), the AAA’s hearing fees, hearing room rental fees, and the arbitrator’s
compensation and expenses.
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