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Melvin James Dixon v. Department of Public Safety and Correctional
Services, No. 1107, September Term, 2006

THE SUNDRY CLAI Ms BOARD; TI TLE 10, SUBTITLE 3 OF THE CORRECTI ONAL
SERVI CES ARTI CLE; THE PRI SONER LI TI GATI ON ACT; TITLE 5, SUBTI TLE OF
THE COURTS AND JUDI Cl AL PROCEEDI NGS ARTI CLE; PRI SON | NVATE
ADM NI STRATI VE REMEDI ES.

When read together, C S. 8§ 10-305(a) and C. S. § 10-308(c)
i ndicate that an i nmate who sustains a personal injury arising out
of or in the course of working in a correctional institution, who
ot herw se neets the statutory criteria, has the right, if he or she
chooses to exercise it, to pursue a claimfor conpensation agai nst
the State. But, if he or she chooses to pursue such a claim the
Sundry Cl ai ns Board i s the excl usive avenue to obtain conpensati on;
the statute precludes an inmate fromfiling a tort action agai nst
the State to recover conpensati on.
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Mel vi n James Di xon, appellant, was seriously injured on May 4,
2004, when he fell into a ventilation shaft while on a prison work
detail at the Maryl and House of Correction in Jessup, a D vision of
Correction (“DOC) facility operated by the Departnent of Public
Saf ety and Correctional Services (the “Department”), appellee. To
recover for the injuries he suffered, Dixon filed a tort suit in
Cct ober 2004 against the Departnent and M & M Wlding and
Fabricators, Inc. (“M& M), a conpany doing work under contract
with the Departnent.?

The Departnent and M & Mfiled notions for sunmary judgmnent.
On August 29, 2005, the Circuit Court for Anne Arundel County
di sm ssed the suit asto M&M with prejudice. However, the court
deni ed appellee’s notion. Then, in an order entered on June 29,
2006, the court granted the Departnent’s notion in limne to
exclude all evidence in support of appellant’s claim and also
granted its renewed notion for sunmary judgnent. The court
determ ned that, under Maryland Code (1999, 2006 Supp.), 8§ 10-
308(c) of the Correctional Services Article (“C.S.”), appell ant was
only entitled to pursue his claim for conpensation against the
Sundry Clains Board (the “Sundry Board” or “Board”).

Appel | ant poses two questions on appeal, which we quote:

1. Is the Sundry C ains Board the excl usive renedy

by which a prison inmate can seek conpensation for
serious personal injuries caused by the negligence of the

1n his Conplaint, appellant sued “M & M Wlding &
Fabrication, Inc.” At a notions hearing, counsel for M & M
indicated that the nane is “M & M Wl ding and Fabricators, Inc.”



prison staff and of a private contractor enpl oyed by the
pri son?!?

2. Did the Trial Court err when it granted the

Def endant’s Motion in Limne on the norning of trial

t hereby overruling two prior decisions of the sanme Court,

bot h of which denied the Defendant the exact relief it

sought in its Mdtion in Limne?

For the reasons that follow, we shall affirm

I. STATUTORY SCHEME

To understand the facts and i ssues, we begin with a revi ew of
the rel evant statutory schenes.

Title 10 (“State Correctional Facilities”), Subtitle 3
(“Sundry Cdains Board”) of the Correctional Services Article
governs the procedure for the filing of a claimby a DOC i nmate to
recover for work-related injuries sustained while incarcerated.
Article 10, Subtitle 3 provides, in part:

§ 10-301. Definitions.

(a) In general.— In this subtitle the follow ng words
have the neani ngs indi cat ed.

(b) Board.— "Board" neans the Sundry C ai ns Board.

(c) Permanent partial disability.— "Permanent partia
disability" has the sane neaning given under Title 9,
Subtitle 6, Part 1V of the Labor and Enpl oynent Article.

(d) Permanent total disability.— "Permanent total
disability" has the same neaning given under Title 9,
Subtitle 6, Part V of the Labor and Enpl oynent Article.

§ 10-302. Established.

There is a Sundry Clains Board in the Departnent.

2Not wi t hst andi ng appel | ant’ s question, which seens to refer to
a claimagainst M&M appellant’s brief does not address any claim
agai nst the contractor.



§ 10-304. Administration of benefits

The Board shall administer benefits as provi ded under
this subtitle to an individual who, while an inmate in
the Patuxent Institution, the Baltinore City Detention
Center, or a correctional facility in the D vision of
Correction:

(1) was engaged in work for which wages or a
stipulated sum of noney was paid by a correctional
facility; and

(2) sustained a permanent partial disability or
permanent total disability:

(i) as a result of a personal injury arising
out of and in the course of work for which wages or a
stipulated sum of money was paild by a correctional
facility,; and

(ii) that incapacitated the individual or
materially reduced the i ndi vidual ' s earni ng power inthat
type of work.

(Enphasi s added.)
§ 10-305. Filing a claim.

(a) Right to file.- (1) An injured inmate may file a
claim for compensation against the State under this
subtitle with the Board

(2) The Board nmy receive original papers
representing a claim even if the State has not
appropriated noney to pay the claim

(b) Time to file.— Aninjured inmate shall file a claim
with the Board by the later of:

(1) 12 nonths after being released from the
correctional facility; or
(2) 24 nonths after the date of injury.

(c) Record keeping.— The Board shall file and properly

desi gnate each clai mby nunber, short title, or both.

(Enphasi s added.)?
§ 10-308. Claim payments.

(a) Determination of compensation.— |n determning

W need not quote C.S. § 10-307, which pertains to the
i nvestigation and disposition of clainms filed with the Board.
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what conpensation, if any, to allowa claimnt, the Board
shal I consi der
(1) the good faith of the clai mant;
(2) the possibility that the alleged injury was
self-inflicted or not accidental;
(3) the extent and nature of the injury;
(4) the degree of disability;
(5) the period of disability or incapacity for
ot her work; and
(6) the ordinary earning power of the clainant.
(b) Governor to include money in the State budget.— (1)
The Governor shall include noney to pay a claimthat is
approved by the Board in the State budget for the fisca
year that follows the fiscal year in which the Board
approves the claim
(2) The Board shall pay to the claimant or the
claimant's representative any conpensati on approved by
the Board and included in the State budget.

(c) Exclusive remedy.- The compensation authorized
under this subtitle is the exclusive remedy against the
State for a claim that falls within the jurisdiction of
the Board. ...

(Enmphasi s added.)
§ 10-309. Judicial review.

(a) Right to judicial review by claimant.- (1) A
cl ai mant aggrieved by a final determ nation of the Board
may file a petition for judicial review in the circuit
court of the county where the injury occurred or where
t he cl ai mant resides.

(2) The Board nay be a party to the action.

(b) Decision by circuit court.— The circuit court may:

(1) affirmthe Board's determ nation

(2) reverse or nodify a determnation it finds to
be arbitrary or unreasonable; or

(3) remand the case and direct the Board to
consider the matter further or make additional findings
of fact.

(c) Appeal to Court of Special Appeals.— The cl ai mant
or the Board may appeal a decision of the circuit court
to the Court of Special Appeals.

The Prisoner Litigation Act (“PLA’) is codified in Title 5,

Subtitle 10 of the Courts and Judicial Proceedings Article (“C. J.")



of the Maryl and Code (2006 Repl. Vol.). It governs the filing of
civil actions by prisoners. C.J. 8 5-1001 provides, in part:

§ 5-1001. Definitions.

(b) Administrative remedy.— (1) “Adm nistrative remedy”
means any procedure for review of a prisoner’s conplaint
or grievance, including judicial review, if avail able,
that is provided by the Departnment, the D vision of
Correction, or any county or other nunicipality or
political subdivision, and results in a witten
determ nati on or disposition.

(2) “Adm nistrative renedy” includes a proceeding
under Title 10, Subtitle 2 of the State Governnent
Article or Title 10, Subtitle 2 of the Correctional
Services Article.

(d) Conditions of confinement.- “Conditions of
confinenment” means any circunstance, situation or event
that involves a prisoner’s custody, transportation,
i ncarceration, or supervision.

C.J. § 5-1003 st ates:
§ 5-1003. Exhaustion of administrative remedies.

(a) In general.— (1) A prisoner may not nmaintain a
civil action until the prisoner has fully exhausted al
adm nistrative renedies for resolving the conplaint or
grievance.

(2) Except as provided in paragraph (3) of this
subsection, an adm nistrative remedy is exhausted when
the prisoner has pursued to conpletion all appropriate
proceedi ngs for appeal of the adm nistrative di sposition,
i ncl udi ng any avai |l abl e proceedi ngs for judicial review

(3) Judicial review followng admnistrative
consi deration shall be the exclusive judicial renedy for
any grievance or conplaint within the scope of the
adm ni strative process, unless the prisoner's conplaint
or grievance was found to be neritorious and nonetary
damages were not available through the adm nistrative
remedy available to the prisoner.

(b) Proof.— (1) Wen a prisoner files a civil action,
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the prisoner shall attach to the initial conplaint proof
t hat adm ni strative renedi es have been exhausted.
(2) The attachnent shall include proof:
(i) That the prisoner has filed a conplaint or
grievance with the appropriate agency;
(ii) O the adm nistrative disposition of the
conpl aint or grievance; and
(iii) That the prisoner has appealed the
adm ni strative disposition to the appropriate authority,
i ncludi ng proof of judicial review, if available.
(3) On receipt of a prisoner's initial conplaint
t hat does not have attached to it proof that the prisoner
has fully exhausted the adnministrative renedies
avai l able, the court shall dismss the case wthout
prejudice and grant the prisoner reasonable |eave to
anend t he conpl ai nt and to provi de the proof necessary to
denonstrate that the prisoner has fully exhausted the
adm ni strative renedi es.
(c) Dismissal.— A court shall dismiss a civil action
if the prisoner filing the action has not conpletely
exhausted the admi nistrative renedies.

In turn, CS. Title 10, Subtitle 2, referred to in the PLA,

pertains to the “Inmate Gievance Ofice” (“I1G0J). C. S 8§ 10-206

provi des:

§ 10-206. Submission of complaint to Inmate Grievance
Office.

(a) Authorized. — Subject to subsection (b) of this
section, if an individual confined in a correctional
facility in the Division of Correction, otherwise in the
cust ody of the Comm ssioner of Correction, or confinedin
the Patuxent Institution has a grievance against an
of ficial or enpl oyee of the Division of Correction or the
Pat uxent Institution, the individual may submt a
conplaint tothe Oficewithinthe tine and i n the nmanner
required by regul ati ons adopted by the Ofice.

(b) Exhaustion of remedies. — |If the D vision of
Correction or the Patuxent Institution has a grievance
procedure applicable to the particular grievance of an
i ndi vi dual described in subsection (a) of this section
and the O fice considers the procedure to be reasonabl e
and fair, the Ofice, by regulation, may require that the
procedure be exhausted before subm ssion of a conpl ai nt
to the Ofice.



C.S. 88 10-207 and 10-208 govern hearings conducted by the
O fice of Adm nistrative Hearings in regard to conplaints that are
“not found to be wholly lacking in nerit on [their] face....” C S
§ 10-210(a) states:

§ 10-210. Judicial review.

(a) Exhaustion of remedies.— A court nmay not consider
an i ndividual's grievance that iswithinthe jurisdiction
of the Ofice or the Ofice of Adm nistrative Hearings
unl ess t he i ndi vi dual has exhaust ed t he renedi es provi ded
in this subtitle.
II. FACTUAL SUMMARY
On August 19, 2004, appellant, through counsel, filed with the
Sundry Board a formcaptioned “Cl ai mfor Conpensation,” seeking to

recover “for an injury resulting in [his] disability[.]” D xon
i ndi cated that, on May 4, 2004, he sustained injuries “arising out
of and in the course of his enploynent,” while he was on a prison
work detail in the Pre-Release Unit of the Maryland House of
Correction. Appel l ant averred that he “fell feet first into a
ventilator shaft on the prison grounds.” As a result, he
“shattered” both ankles, broke the tibia and fibula bones in both
of his legs, and al so broke several ribs. According to appellant,
he was unable to work as a result of his injuries, which he
characterized as “[p]ermanent.” At the time of the accident,
appel | ant earned “$.90" per day as conpensation for his work.

The Sundry Board acknow edged recei pt of appellant’s claimin

a letter dated Septenber 1, 2004. It also notified appellant that



a hearing would be scheduled in regard to the matter.

On Cct ober 22, 2004, while appellant’s clai mwas pending with
the Sundry Board, appellant filed his “Conplaint” in the circuit
court against the Departnent and M& M He alleged that, at the
time of his accident, M & M was performng services for the
Departnment “under contract.” He asserted that M & M “was
conducting nai ntenance work on the large ventilator shafts, the
openings for which were located in the area where [appel |l ant] was
wor ki ng.” Further, appellant alleged that his injuries were
proxi mat el y caused by t he negligence of individuals enpl oyed by the
Department and M& M for which he sought damages of $500,000. 1In
particul ar, appellant all eged:

15) When work had been conpleted at the end of the
day on May 4'" 2004, [appellant] and another innmate were
di rected by an enpl oyee of the Departnment to pick up and
nove one of the |large fans which had been used during
that day to punp hot air out of the ventilation shaft.

16) [Appellant] and the other inmate lifted the fan
and as [appellant] took the first step toward carrying
the fan back to a truck as directed by enpl oyees of the
House of Correction, he was caused to fall strai ght down
into an open ventilation shaft.

* * %

18) Prior to being told to pick up and nove the
ventilation fans, neither [appellant] nor the other
inmate was ever told, either by enployees of the
Departnent or by enpl oyees of M& Mthat the ventilation
shaft directly under the fan did not have the proper
cover in place.

19) As a result, [appellant] had no way of know ng
that when he lifted the fan, he was, in effect, lifting
the cover off of the ventilation shaft into which he



ultimately fell.

Both M & M and the Departnment filed notions for sunmmary
judgrment.* In its nmenorandum of |aw, the Departnent argued that,
because appellant “was injured while engaged in work for which

wages or a stipulated sum of noney was paid by DOC,” and because

appellant alleges “permanent injuries,” his “exclusive renedy
against the . . . Departnent ... is the conpensation authorized by
the Sundry Clains statutes and regulations.” (Ctation omtted.)

The Departnent explained that appellant satisfied “the statutory
criteria [under CS. 8 10-304] to be eligibletofile aclaini with
t he Sundry Board; therefore, under C.S. § 10-308(c), he was limted
to seeking a renedy fromthat Board. Appellee added that because
the statute provided for an “exclusive renedy for conpensation,”
the circuit court had “no jurisdiction” to consider appellant’s
tort action against the Departnent.

In his response, appellant acknow edged that he initially
“filed a claim for nedical reinbursement with the Board.”
Moreover, M. Dixon maintained that he “has suffered and wl|
continue to suffer pain, permanent inpairnment, |oss of earning
capacity and ot her non-econom c damages.” In his view, however
C.S. 8 10-308 did not provide conpensation for “the non-econonc
aspects of aninjured inmate’s claim” Although appel | ant conceded

that C.S. 8 10-308(c) provides an exclusive renedy “for clains

‘M& Ms notion is not gernane to this appeal.
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which fall within the jurisdiction of the Board,” he argued that
there had “been no determ nation” by the Board that his claimfel
within the Board s jurisdiction.

The Board schedul ed a hearing on appellant’s claimfor June
17, 2005. However, neither appellant nor his |awer appeared on
that date. The circuit court’s record includes a letter to the
Sundry Board, dated July 15, 2005, in which appellant’s counsel
informed the Board that “[i]t was [his] intention to dismiss this
[adm nistrative] claim prior to the hearing date.” Appellant’s
counsel did not advise the Board of the pending tort suit, however.

By order dated July 20, 2005, the Sundry Board “denied and
di sm ssed” appellant’s clai mfor conpensation. The order indicated
that a hearing had been schedul ed for June 17, 2005; that appel | ant
and his counsel had been advised of the “date, tinme and |ocation”
inaletter mailed on May 12, 2005; and neither appellant nor his
counsel appeared for the schedul ed heari ng. Further, the order
indicated that the Board had attenpted to contact appellant’s
counsel, but “[n]o return call was received; nor was there any
ot her comunication received from either [appellant] or his
attorney.” Therefore, the Board “presuned that [appellant] had
abandoned his case,” and concluded that the claimwas “noot.” To
our know edge, appellant did not challenge that ruling.

On July 28, 2005, the Departnment filed a “Supplenental

Menor andum of Points and Authorities” in support of its notion for
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summary judgnent, advising of the Sundry Board's dismssal of
appellant’s claim It attached the administrative order as well as
appellant’s letter to the Board of July 15, 2005. 1In addition, the
Departnent clained that appellant’s responses to the Departnent’s
requests for adm ssions “show ed] that [appellant’s] claimfiled
with the Sundry Cl ai ns Board satisfied the statutory jurisdictional
requi renents of the Board.”

In particular, the Departnment referred the court to the
Department’s “Request for Admission No. 7," which appellant
admtted. It stated:

Request for Adm ssion No. 7:

On May 4, 2004 at the tine [appellant] was injured,
[ appel l ant] was an inmate at a correctional facility of
the Division of Correction engaged in work for which
[ appel | ant] was receiving wages of a stipulated sum of
noney at the rate of ninety cents ($0.90) a day paid by
the Division of Correction correctional facility, that
[ appel | ant] sustai ned a permanent disability as a result
of personal injuries arising out of and in the course of
work for which wages or a stipulated sum of nobney was
pai d by the Division of Correction correctional facility,
that [appellant’s] injuriesincapacitated[appellant] and
that [appellant’s] injuries were accidental.

Moreover, the Departnent reiterated that C.S. 8 10-308(c)
provi ded appellant’s sole renmedy to obtain conpensation fromthe
Department for his injuries. It posited: “The purpose of 8
10-308(c) was to create an excl usive nonetary benefits programfor
such injured inmates.” The Departnent further explained that the
“intended result” of the statute “was to provide inmates with sone

limted work experience,” while also “limt[ing] ... the State’s
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financial conpensatory exposure for inmates injured while so
wor ki ng.”

In a related contention, the Departnent argued that appell ant
failed to exhaust his admnistrative renmedies under the PLA
Citing C.J. § 5-1003(a)(1) and (b)(1), the Department asserted: “A
prisoner, before he or she files a civil action, nust fully exhaust
all admnistrative renedies for resolving their conplaint or
grievance . . . and nust attach to the conplaint in the civil
action proof that the renedi es have been exhausted.”

Moreover, the Departnent asserted: “Admnistrative renedies
whi ch nmust be exhausted under the PLA specifically include those
avai |l abl e under the 1 GO procedure....” The Departnent referred to
C.S. 8 10-206, asserting that “a person confined to an institution
of the Division of Correction who has a grievance or conplaint
agai nst an official or enployee of the Division or the Patuxent
Institution may submt the grievance to the Inmate Gievance
Ofice.” According to the Departnment, “a court may not consi der an
inmate’s grievance that is within the jurisdiction of the IGO0
unless the inmate has exhausted the renedies provided in the
subtitle governing the 1G0 " See C.S. 8§ 10-210(a). (Enphasis in
original.)

In sum the Departnent maintained that appellant “failed to
exhaust his adm nistrative renedies by voluntarily abandoni ng and

dismssing his claimfiled with the Sundry Clainms Board.” It also
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mai nt ai ned that because the Conplaint “purport[ed] to state a
claim by [appellant] as a prisoner, for damges allegedly
resulting from the negligent acts of Division of Correction

enpl oyees,” appellant’s claimfell “within the jurisdiction of the

| GO, and, under the PLA, [appellant] was required to exhaust his
remedy available in that forum including judicial review.”
(Enphasis in original.) According to the Departnent, appellant’s
“expl anation that he was not presented with or given informtion
about a grievance procedure to pursue about his injuries does not
constitute an exception to the PLA' s exhaustion requirenent.”®

In his opposition, appellant asserted: “He did not have to
exhaust any admi nistrative renedies prior to filing his Conpl aint
in this Court.” As to the Sundry Board, appellant disputed the
Departnment’s contention that, under C.S. 8 10-308(c), filing a
claim with the Board was his exclusive renedy. Al t hough Di xon

conceded that the statute had been anended to include *“an
exclusivity provision,” he maintained that “the original intent of
the legislation was to provide nonetary benefits to those inmates

who were working at a job other than their assigned task within a

*Further, the Departnent contended that, even if appellant
prevailed in circuit court, he “would be entitled to a judgnent
agai nst the Departnent not exceedi ng $200, 000, due to the current
statutory cap . . . on damages in tort cases such as this.”
(GCtation omtted.) Accordingly, the Departnent asserted that it
was entitled to partial summary judgnent “by [imting any judgnment”
agai nst the Departnment “to an anmpunt not exceedi ng $200, 000. 00.”
The ampunt of potential recovery is not an issue on appeal.
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correctional facility[.]”

Moreover, citing C.S. 8§ 10-305(a), Dixon argued that the
adm ni strative process was optional, not nmandatory, because “the
| egi sl ature has decreed that an injured inmate may file a claimfor
conpensati on agai nst the State under this subtitle with the Board.”

(Enphasis in original.) Thus, argued appellant, “an injured inmate

does not have to file a claimwith the Sundry Clains Board.” He
insisted that, if an “injured inmate . . . chooses not to submnit
hinmself to the jurisdiction of the Sundry Cains Board ... he is

free to pursue other avenues of redress for his injuries.”
Appel I ant continued: “If every inmate were forced to file a claim
with the Sundry C ainms Board for any injury received whil e working
inacorrectional institution, an entire segnent of the popul ation
woul d be disenfranchised from access to the Court system” To
illustrate, noted D xon, “an individual who is working and who is
injured and who files a workers’ conpensation claim still has the
right to pursue, through the Courts, any third party who may have
been i nvol ved in causing the injury.” Thus, appellant clainmed: “An
inmate nmust have the right, even in light of the Sundry d ains
Board statute, to elect to file suit in the Circuit Court for
damages.”

Further, appellant pointed out that he “was ordered by prison
personnel to file a claimw th the Sundry C ai ns Board when he was

injured.” He maintained that because his “claim[with the Board]
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was di sm ssed prior to adjudication. . . the exclusivity provision
did not attach to him?” He asked the court to “determine his
status as though his clai mhad never been filed,” and to “find that
[ appel | ant was] free to pursue the . . . case to its conclusion.”
D xon stated:

The exclusivity provision contained in Section 10-308(c)
is tolled if, and only if, an injured inmate files a
claimwi th the Board, thereby submtting hinself to its
jurisdiction and is awarded conpensation. |In short, if
aninjured inmate is paid by the Board, this case is over
and he cannot go any further in pursuit of any nonetary
damages. However, the converse of that proposition is
also true. That is, if an inmate chooses not to file a
claim with the Board, which is his right, wunder the
statute, the exclusivity provision does not apply. If no
claimis filed or if the claim is dismssed before
conpensation 1is paid, the Board is divested of
jurisdiction.

Referring to CS. 8 10-308(b), appellant al so argued:

It seens clear that the |legislature did not expect that

there would be a large nunber of clains filed with the

Sundry Clains Board. In subsection (b) the legislature

chose not to even fund the Board. |In that rare occasion

when an award of conpensation is determned to be

appropriate, then and only then, does the[] Governor need

to include noney in the next year’s budget to pay the

claim CQbviously, an onsl aught of conpensabl e cl ai ns8 was

not contenplated when this statute was enact ed.

In addition, appellant naintained that “the Departnent’s
reliance upon the PLA is msplaced,” because it “should not be
construed to require an i nmate such as M. Di xon, who is injured by
the negligence of enployees of the Departnent, to follow or to
exhaust any admnistrative renedies prior to filing his Crcuit

Court conplaint for damages.” According to appellant, because he
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“was not conplaining about anything having to do wth his
conditions of confinenent,” as that termis defined in CJ. § 5-
1001(d) of the PLA,” that statute was inapplicable.

I n support of his contention that the |1 GO grievance procedure
did not apply to his negligence clains, appellant posited that the
IGO0 “was not created, nor is it in existence, to address an
inmate’s bodily injuries caused by the negligence of the Depart nent
of Corrections.” |Instead, argued appellant, the | GO was “desi gned
to redress internal grievances against officials or enployees of
the DOC.” Dixon added: “It is only when an inmate is alleging
deprivation of sone constitution[al] or legal right that he nust
fol |l ow and exhaust the adm nistrative procedures which are | ai d out
inthe PLAand in the enabling legislation for the Inmate Gi evance
Ofice.”

The court held a notions hearing on August 29, 2005 (Harris,
J.).® At the hearing, appellant’s counsel proffered that appel |l ant
did not have a cause of action against M & M. D xon's |awer
expl ained that he had determined that “[t]here was absolutely no
responsibility on [M & Ms] part to prepare the site where this
accident occurred or to clear up the site where the accident
occurred.” Counsel for M & M added: “l just want to nmake sure the
dismssal is with prejudice.” Thereafter, the court granted the

“verbal dismssal notion ... with prejudice as to” M& M

By that tinme, appellant had been rel eased from pri son.
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The court then heard argunent on the Departnent’s notion. By
agreenent of the parties, the court granted the Departnent’s notion
for partial summary judgnent as to damages, limting appellant’s
potential recovery to the amount set forth in the statutory cap.
But, the court denied the Departnment’s notion in all other
respects. In particular, it agreed with appellant that the
| anguage in C.S. 8 10-305(a) indicated that filing a claimw th the
Board was perm ssive, and thus was not appellant’s exclusive
remedy. The court said:

Very sinply stated, the Sundry Clains is optional, it is

not mandatory. | think that is a pretty easy procedure.

The one [issue] that caused ne a little difficulty in the

begi nni ng was whether or not [appellant] had exhausted

his admnistrative renedies, particularly the Innate

Gievance Ofice.

[1]t woul d make no sense to ne that soneone ot her than an

inmate would have to go through that procedure. And

again, | stated the exanple of sonmeone who is injured
shortly before they have conpleted their sentence and

they are released with a full three year statute of

limtations at their option and available to them would

have to at sone point . . . go back and go though the

Inmate Gievance Ofice to pursue their clains.

So | dont think that is applicable in this
particul ar case. So, they are the reasons that | am
going to deny the notion.

On Septenber 8, 2005, the Departnent filed a “Mtion for
Reconsi deration,” challenging the court’s ruling that filing a
claim with the Board was nerely an “optional renedy.” It
reiterated that, under C.S. 8 10-308, the court | acked jurisdiction

to consider the matter, and urged the court to grant its notion for
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summary j udgnent .

Appel l ee submtted nunerous docunents pertaining to the
| egi sl ative history of the “exclusive renedy provision” set forth
in CS. § 10-308(c), which was added by anendnent in 1993.7 The
Depart nment argued:

Fromthe legislative history . . . it is clear that
t he purpose of the 1993 excl usive renmedy anmendnment was to
make the Sundry C ai ns Board the exclusive renmedy for an
i ndi vi dual seeking conpensation against the State for
injuries suffered on the job while a prisoner in the
Division of Correction, Patuxent Institution or the
Baltinore City Detention Center. Fromthe |egislative
history, there is no basis to support [appellant’s]
interpretation of the statutory | anguage that [ appel | ant]
had the choice of filing a tort claimagainst the State
in court instead of having only the Board as a renedy
against the State. Prior to the 1993 anendnent, there
was no | aw prohibiting an injured inmate fromfiling both
a tort claim and a claim with the Board and from
recei ving conpensation fromboth renedi es. The purpose
of the 1993 excl usive renmedy |egislation was to nake the
Board the exclusive renedy against the State and to
foreclose the renmedy of a tort claim

Mor eover, the Departnent took issue with the court’s “deci sion
that there was no sense in requiring exhaustion of the | GO because

[appel lant] was no longer an inmate.” The Departnent pointed out

The docunents included a “Fiscal Note”; a “Fiscal Note
Revised”; a “Position on Proposed Legislation”; a letter of March
23, 1993, fromthen State Treasurer Lucille Maurer to the Senate
Judi ci al Proceedings Conmttee; a letter of January 26, 1993, from
the Board to the House Judiciary Conmrittee; a “Bill Analysis” for
House Bill 163; a “Floor Report”; the vote records of the House of
Del egates and the Senate; and the “1993 Legi sl ative Hi story For HB
0163.”
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that, under C.S. 8§ 10-305(b),® appellant was “not yet foreclosed
fromrefiling a claimwith the Board even though he is now no
|l onger a Division of Correction prisoner, as he has under that
statute until as late as May 3, 2006 to refil[e].” But, it also
noted that, “while still an inmate for ten nonths after his
injuries, [appellant] never filed any grievance with the GO
alleging his injuries were caused by the negligence of state
correctional enployees, and the time for filing such a grievance
expired after 30 days from the date of the Mary [sic] 4, 2004
injuries.”?

On Sept enber 22, 2005, appel l ant’ s counsel filed
correspondence with the court in response to the Departnent’s
“Motion for Reconsideration.”' He argued that the |egislation

di scussed by the Departnent did not apply to appel |l ant because, “as

a technical point, there has never been an allegation in this case

8As noted, under C. S. 8§ 10-305(b), an inmate had until the
| ater of “12 nonths after being released from the correctiona
facility,” or “24 nonths after the date of injury” to file a claim
wi th the Board.

°Code of Maryl and Regul ations (“COVAR’) 12.07.01. 06A provi des
that a grievance with the 130 “shall be filed within 30 days from
the date of the occurrence being grieved, or within 30 days after
the grievant knew or shoul d have known of the occurrence.”

101 n the neanti ne, on Septenber 13, 2005, the Departnment fil ed
an “Answer to Conplaint.” It asserted, inter alia, that the court
| acked subject matter jurisdiction to consider appellant’s
conpl aint and that appellant had failed to state a claimentitling
himto relief.
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that [appellant] was incapacitated in the performance of work
within the prison itself[.]” D xon’s |awer also addressed the
vari ous docunents appended to the Departnment’s notion. Wth respect
to the Fiscal Note, he asserted that “the aini of the |egislation
“was to save the State noney by disallowng clainm which had
previ ously been filed under the Tort C ains Act and to shepherd al
clains to the mserly Sundry d ains Board.”!!

Di xon’s counsel reiterated that CS. 8 10-305 “contains the

perm ssi ve | anguage ‘ may|[. ] He expl ai ned:

Wth all of the input that [appellee’ s counsel] cites,
the legislature did not see fit to nmake the filing of a
claimwith the Sundry d ai ns Board mandatory. |If it has
[sic] chosen to do so, it would have been evident from
the fact that the word “may” woul d have been changed to
the word “shall.” This did not occur and we can only
surmse that it was the legislative intent to allow
alternative fornms of redress for prisoner injuries which

were caused by the negligence of the Departnent. The
exclusivity provision only applied to inmates who
actually took their claim all the way through to

conpensation. Once paid, they were barred from pursuing
any other renmedies. W all agree, that had M. D xon
actually received conpensation from the Sundry C ains
Board, the suit that is currently pending in your Court
woul d be barred.

Wth respect to the 1G0 appellant’s counsel repeated that

appel l ant “had no conpl ai nt about his conditions of confinenment.’

Therefore, he maintained that the procedure for filing a conpl ai nt

MAppel | ant al so suggested that several docunents fromthe bill
file came “directly” fromthe Departnent, and were therefore “self
serving.”
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with the | GO was not applicable. *?

On Sept enber 23, 2005, the court entered an order denying the
Departnent’s notion for reconsideration. Trial was schedul ed for
June 27, 2006.

On June 7, 2006, the Departnent filed a “Mdtion in Limne of
Def endant Departnent of Public Safety and Correctional Services.”
Referring to the argunents nore fully expounded in its previous
menor anda, the Departnent asked the court to preclude appellant
fromoffering any evidence in support of his claimon the grounds
that: (1) filing aclaimwth the Board was appel |l ant’ s “excl usi ve
nonetary remedy” and (2) appellant had “failed to exhaust the
adm nistrative renedies available to him through the Inmate
Grievance Ofice[.]” Specifically, the Departnent asked the court

to exclude: (1) all evidence and testinony on behal f of

[ appel l ant’ s] clains that [appellant’s] injuries were the

result of [the Departnent’s] and its enployees’

negligence on May 4, 2004, or in the alternative, to
exclude (2) all evidence and testinony concerning or
related to [appellant’s] clainmed permanent disability,
ongoing physical limtations and ongoing pain and
suffering, and to instruct the parties, counsel and

W tnesses during the trial of this action not to nention,

refer to, question, attenpt to convey or suggest to the

jury in any nmanner that [appellant] has incurred any

permanent disability, ongoing physical Iimtation or

ongoi ng pain and suffering as the result of his injuries

incurred on May 4, 2004.

In his response, appellant argued that the Departnent’s

requested relief was “barred by the doctrine of res judicata,”

2Appel ant’ s counsel did not refer to the PLAin his letter.
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because “the precise issue raised in the Mdtion in Limne has been
raised previously and has been adjudicated....” (Enphasis in
original.) Accordingly, he asked the court to deny the notion.

On June 27, 2006, the parties convened for a hearing on the
Departnment’s notion in |imne. In its oral ruling, the court
(Fema, J.) looked to the exclusive renedy |anguage in C.S. 8§ 10-
308, stating:

[What is the conpensation authorized wunder this

Subtitle?[] An injured inmate may file a claim for

conpensation. That's the only conpensati on authorized in
this Subtitle.

* k% %

| read it as saying “The conpensation authorized in
[C.S.] 10-305 is the exclusive renedy agai nst the State
.o " that’'s a very narrow finding, but that's the
finding I'"’m going to nake in granting the notion in
[imne.

In light of the court’s evidentiary ruling, the Department

orally renewed its notion for summary judgnment. The court said:

I . . . wll grant [appellee’s] notion for sunmary
[judgnent] . . . on the grounds that by ny [ruling on
the] notion in limne | have denied [appellant] the
ability to proceed with evidence in this case. He
therefore has nothing to proceed with as a matter of | aw.
| rule in favor of . . . the State of Maryl and. [*3

III. DISCUSSION'

3The court entered a “Civil Hearing Sheet” (signed as an order
of the court) on June 29, 2006, granting the Departnment’s notion in
[imne and its renewed notion for summary judgnent.

4On appeal, the parties generally advance the sane argunents
presented bel ow. Therefore, we need not restate all of them
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A.

Appel I ant contends that “filing a claimwith the Sundry C ai ns
Board was not a jurisdictional prerequisite to the filing of a
civil suit” in circuit court. According to Dixon, the circuit
court’s initial ruling, to the effect that filing aclaimwth the
Board is “perm ssive” and not mandatory, “was correct in all
respects.” As a result, argues Dixon, he was not required to
exhaust admnistrative renmedies prior to filing his action in
circuit court. Dixon also asserts that, upon investigation, his
attorney clains to have “l earned that the Sundry C ai ns Board woul d
not provide nonetary conpensation to [appellant] for the horrific
injuries which he had received in My, 2004.715 For that reason
he initiated the tort action in circuit court.

Moreover, appellant insists that CS. 8§ 10-308(c) is
i nappl i cabl e, because “[t] he requirenents contained in the Sundry
Cl ains Board | egislation” were not net. He explains that the Board
pays benefits “to an inmate who ‘sustained a permanent partial
disability or permanent total disability . . . [t]hat incapacitated
the individual or materially reduced the individual[']s earning
power in that type of work,”” but in this case “[t]here is no

all egation that M. Dixon was incapacitated or that his earning

Appel | ant does not cite to a statute or regulation for the
proposition that the Board does not provi de nonetary conpensati on.
Moreover, the Departnent points out that, wunder the heading
“Conpensation,” COVAR 12.05.01. 06 sets forth certai n guidelines for
awards of benefits by the Board.
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power in the type of work that he was doi ng when he was i njured was
materially reduced.” (Citation omtted.) To the contrary, argues
appellant, “his allegations are that the negligence of the
i ndi vidual s involved |l eft himwi th serious personal injuries which
may or may not, at the tinme the suit was filed, have been
deternmined to be pernmanent.”

Looking to “the clear and unanbiguous exclusive renedy
| anguage in the statute,” the Departnent rejects Dixon's contention
that filing aclaimw th the Board was nerely optional. Indeed, it
posits that there is no nerit to Dixon's position that “CS § 10-
305(a) (1) permts himto choose to pursue a tort action instead of
a claimwith the Board.” Thus, appellee insists that the circuit
court correctly determned that “conpensation under the Board’' s
statute was D xon’s exclusive renmedy against the State.” It
reasons: “Because a claim to the Board for the conpensation
authorized by the Board s statutes was Di xon’'s ‘exclusive renedy
against the State for a claimthat falls within the jurisdiction of
the Board’ and because Di xon voluntarily abandoned the cl ai mthat
he had initially filed with the Board, and instead pursued a tort
action against the Departnent, the circuit court properly granted
summary judgnent to the Departnent.” (G tation omtted.)

In addition, the Departnent refutes Dixon's “usupported
statenent” that “the tort action was filed after D xon's attorney

| earned that the Board woul d not provide nonetary conpensation to
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Di xon for his injuries.” It points out that appellant filed his
tort action in Cctober 2004, and the Board did not deny and di sm ss
Dixon's claim until July 20, 2005. Cting COVAR 12.05.01. 06,
appel | ee continues: “At the July 27, 2006 circuit court hearing,
Di xon’ s attorney acknow edged t he exi stence of the Board’ s schedul e
of conpensation benefits in the Board s regulations.” Moreover,
the Departnent asserts: “Statutory provisions for State fundi ng and
paynent of conpensation approved by the Board is set forth in CS §
10-308(b).” Thus, argues the Departnent, “the claim that D xon
filed wwth the Board i n August, 2004 was conpensabl e by t he Board,
maki ng t he cl ai mDi xon’ s excl usi ve renedy agai nst t he Departnent. "1
B.

W agree wwth the circuit court that the adm ni strative renmedy
set forth in C.S. 8 10-308(c) constituted appellant’s exclusive
remedy. In reaching this conclusion, we are guided by the
principles of statutory interpretation.

It is well settled that the interpretation of a statute is a
judicial function. Maryland-National Capital Park and Planning

Comm’n v. Anderson, 164 M. App. 540, 568 (2005), arff’d, 395 M.

®According to the Departnent, the court “narrowly based its
January 27, 2006 decision granting the Departnent’s notion in
limne and granting the Departnment summary judgnment on the
exclusive renedy provision in the Board s statue [sic], w thout
ruling on the issue of whether Dixon also failed to exhaust the
adm nistrative renedies of the Inmate Gievance Ofice as is
required by CS 8 10-210(a) and the Prisoner Litigation Act[.]”
(Gtation omtted.)
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172 (2006); see Salamon v. Progressive Classic Ins. Co., 379 M.
301, 307 (2004). Determning the nmeaning of a statute is a
guestion of |aw, subject to de novo review. See Moore v. State,
388 M. 446, 452 (2005); Collins v. State, 383 Mi. 684, 688 (2004).

““The cardinal rule of statutory interpretation is to
ascertain and effectuate the intent of the Legislature.”” Chow v.
State, 393 MI. 431, 443 (2006) (quoting Kushell v. Department of
Natural Resources, 385 MI. 563, 576 (2005)). See Dep’t of Health
& Mental Hygiene v. Kelly, 397 Ml. 399, 419-20 (2007); Johnson v.
Mayor of Balt. City, 387 Md. 1, 11 (2005). W are guided in this
endeavor by the statutory text. Refer v. State Dep’t of Assessments
and Taxation, 397 Md. 2, 26 (2007); Deville v. State, 383 M. 217,
223 (2004); Huffman v. State, 356 Md. 622, 628 (1999). We give the
words of a statute their ordinary and usual neaning. City of
Baltimore Dev. Corp. v. Carmel Realty Assocs., 395 M. 299, 318
(2006); Ridge Heating, Air Conditioning and Plumbing, Inc. V.
Brennen, 366 Md. 336, 350 (2001).

In our effort to effectuate the Legislature’ s intent, we nay

consi der t he consequences resulting fromone nmeani ng rather than
anot her, and adopt that construction which avoids an ill ogical or
unreasonable result, or one which is inconsistent with common

sense. Chesapeake Charter, Inc. v. Anne Arundel County Bd. of
Educ., 358 M. 129, 135 (2000) (citation omtted); see Frost v.

State, 336 M. 125, 137 (1994). Moreover, if “‘“reasonably
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possible,””” we read a statute “so ‘“that no word, phrase, clause
or sentence is rendered surplusage or neaningless,”” Del Marr v.
Montgomery County, 169 M. App. 187, 207 (2006) (citations
omtted), arf’d, 397 Md. 308 (2007), or “superfluous or redundant.”
Blondell v. Baltimore City Police Dep’t., 341 Md. 680, 691 (1996);
see Collins, 383 MI. at 691; Eng’g Mgmt. Servs., Inc. v. Md. State
Highway Admin., 375 M. 211, 224 (2003); Mayor & Council of
Rockville v. Rylyns Enters., Inc., 372 M. 514, 551 (2002).
Further, we are obligated to construe the statute as a whole, so
that all provisions are considered together and, to the extent
possi bl e, reconciled and harnonized. Deville, 383 M. at 223;
Navarro-Monzo v. Washington Adventist, 380 M. 195, 204 (2004).
VWhere “appropriate,” we interpret a provision “in the context of
the entire statutory schenme of which it is a part.” Gordon Family
Partnership v. Gar on Jer, 348 M. 129, 138 (1997).

If the statute is not anbi guous, we generally wll not |ook
beyond its | anguage to determine legislative intent. Kaczorowski
v. Mayor & City Council of Baltimore, 309 M. 505, 513 (1987);
Maisel v. Montgomery County, 94 M. App. 31, 37 (1992). If the
| anguage of the statute is anbiguous, however, then “‘courts
consider not only the literal or usual neaning of the words, but
their nmeaning and effect in light of the setting, the objectives
and purpose of [the] enactnent [under consideration].’” Fraternal

Order of Police v. Mehrling, 343 M. 155, 174 (1996) (citation

27



omtted). Moreover, when faced with an anbi guous statute, the
court “may enploy all the resources and tools of statutory
construction” to ascertain its neaning, “including |egislative
hi story, prior case | aw, and statutory purpose.” Refer, 397 Ml. at
27 (internal citations omtted). See Mayor and City Council of
Baltimore v. Chase, 360 MJ. 121, 131 (2000) (noting that even when
t he | anguage of a statute is plain, we may confirmour construction
of it by reference to its legislative history).

Wth these principles in mnd, we turn to review CS. 8§ 10-
308. It provides, in part:

(c) Exclusive remedy.— The conpensati on aut hori zed under

this subtitle is the exclusive remedy against the State

for a claim that falls within the jurisdiction of the

Board.

(Enphasi s added.)

Appel l ant insists here, as he did below, that filing a claim
with the Board “was perm ssive and not mandatory.” He relies on
the use of the word “may” in C.S. § 10-305(a)(1), which provides:
“An injured inmate may file a claimfor conpensation against the
State under this subtitle with the Board.” (Enphasis added.)

Contrary to appellant’s position, the use of the word “my”
does not suggest that appellant had the option of choosi ng between
vari ous channels of relief. As we see it, the |language in issue is
meant to recognize that an inmte has a choice, in the first

instance, as to whether to file a claint the claimitself is not

mandat ory or conpul sory.
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In deciding the plain neaning of a statutory term or phrase,

such as the word “may,” we are permtted to consult the dictionary.
Rouse-Fairwood Limited P’ship v. Supervisor of Assessments of
Prince George’s County, 120 Md. App. 667, 687 (1998), appeal after
remand, 138 Md. App. 589 (2000), cert. denied, 365 M. 475 (2001).
See also Department of Assessments & Taxation v. Maryland-Nat’l
Capital Park & Planning Comm’n, 348 M. 2, 14 (1997); Rossville
Vending Machine Corp. v. Comptroller of Treasury, 97 M. App. 305,
316, cert. denied, 333 M. 201 (1993). Biack’'s LAw Dictionary 1000
(8th ed. 2004) defines “nmay” as follows: “1. To be permtted to .
2. To be a possibility[.]” Alternatively, the termis defined:
“Loosely, isrequired to; shall; nust[.]” Id. Further, the editors
note: “lIn dozens of cases, courts have held may to be synonynous
With shall or must, usu. in an effort to effectuate |egislative

intent.” 1d. (Enmphasis in original.)?
Qur view of the word “may” in the context of this statute is

strengthened by C.S. § 10-309(a)(1l), which provides: “A claimant

Y"The Revisor's Note for the statutory provision states, in
part:

I n subsection (a)(1) of this section, the reference
that an inmate “may” file a claimis substituted for the
former reference that the inmate “shall have the right
to” file a claim for <consistency with regard to
di scretionary | anguage throughout this article.

Laws of Maryland 1999, Chapter 54, Revisor’'s Note to 8§
10- 305.
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aggrieved by a final determ nation of the Board may file a petition
for judicial reviewin the circuit court . . .” (Enphasis added.)
As noted, we are to construe statutes as a whole. C. S. 8§ 10-309
obviously uses the word “may” to indicate that a losing party is
entitled to pursue further review, but such review clearly is not
conpel | ed.

Thus, we agree with the Departnent that the statutory | anguage
i s unanbi guous. \Wen read together, C S. 8§ 10-305(a) and C.S. 8§
10-308(c) indicate that an inmate who sustains a personal injury
arising out of or in the course of working in a correctiona
i nstitution, who otherwi se neets the statutory criteria, has the
right, if he or she chooses to exercise it, to pursue a claimfor
conpensati on against the State. But, if he or she chooses to
pursue such a claim the Board is the exclusive avenue to obtain
conpensation; the statute precludes an inmate fromfiling a tort
action against the State to recover conpensation.

Because the text of the statute is unanbi guous, we need not

| ook beyond t he pl ain | anguage of the statute to discern the intent

of the Legislature. See Stanley v. State, 390 M. 175, 182
(2005) (“* Where the statutory | anguage is free from. . . anbiguity,
courts will neither | ook beyond the words of the statute itself to

deternmine legislative intent nor add to or delete words fromthe
statute.””) (Ctations omtted.) But, even if we were to

determ ne, arguendo, that the statute is anbi guous, a review of the
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| egislative history of the 1993 anendnent, which added the
exclusivity provision, would support our position that the Board
was appellant’s sole avenue for relief.

In 1993, the exclusive renedy provision now found in CS. §
10-308(c) was added to Art. 41, 8§ 4-701, the fornmer codification of
the Sundry Board statute. See Chapter 133 of the Acts of 1993
effective Cctober 1, 1993. Until then, a DOC inmate seeking to
recover for personal injuries arising out of and in the course of
work performed while incarcerated could file a claim against the
State under the Maryland Tort Cainms Act or by way of the Board.
Put another way, prior to the 1993 anendnent, the statute did not
provi de that conpensation available through the Board was an
inmate’ s exclusive renedy against the State. As the Departnent
points out, “the 1993 legislation was enacted to neke the
conpensati on under the Board' s statute the excl usive renedy agai nst
the State for conpensating an inmate ... for personal injuries
incurred while working in a correctional institution.”

Under the heading “Summary of Bill,” the “Bill Analysis” in
t he Senate Judicial Proceedings Commttee for House Bill (“H B.”")
163, the enacting |egislation, stated:

This bill provides that a clai magainst the Sundry

Clainms Board is the exclusive remedy against the State

for a prisoner who is injured while working in a

correctional institution.

This bill repeals the requirenent that a prisoner

must have been injured while engaged in extra-hazardous
work in order to receive benefits approved by the Sundry
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Cl ai ns Board.

The bill clarifies that any personal injury for
whi ch benefits may be approved by the Sundry C ai ns Board
must arise out of and in the course of work for which
wages or a stipulated sum are payable by one or nore of
the institutions under the supervision of the D vision of
Correction.

The “Fiscal Note” to H B. 163 explained, in part:

Currently, inmates can seek to [sic] relief for
these injuries from either the Board or under the
Maryl and Tort Clains Act. Awards granted under the Act
are paid by the State Treasurer fromthe State’'s Self
| nsurance Trust Fund. The limt on awards under the Code
of Maryland Regul ations applicable to the Board is
significantly I ess than that permtted under the Maryl and
Tort C ainms Act.

The question, then, is whether appellant net the criteria of
C.S. 8§ 10-304, which governs the Board' s “Admnistration of

benefits.” As noted, it provides:

The Board shall admnister benefits as provided
under this subtitle to an i ndividual who, while an i nmate
in . . . a correctional facility in the D vision of
Correction:

(1) was engaged in work for which wages or a
stipulated sum of money was pald by a correctional
facility;, and

(2) sustained a permanent partial disability or
permanent total disability:

(1) as a result of a personal injury arising
out of an 1in the course of work for which wages or a
stipulated sum of money was paid by a correctional
facility, and

(1i) that incapacitated the individual or
materially reduced the individual’s earning power in that
type of work.

(Enphasi s added.)
W are readily satisfied that appellant’s injury fell within

the Board s jurisdiction, because:
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1) Dixon was engaged in work while he was a DOC

I nmat e;

2) he sustained an injury that arose out of and in

t he course of his work;

3) he was paid a wage by the DOC for his work;

4) he sustained a pernmanent disability;

5) the injury woul d have i ncapacitated or material ly
reduced Di xon’s earning power in that type of work.

In reaching our conclusion, we |look to appellant’s signed
“Claim for Conpensation,” dated August 13, 2004, which was an
exhi bit below. There, appellant alleged that he was i njured on May
4, 2004, due to an accident “arising out of and in the course of
[his] enploynent” at DOC. Not ably, the claim form tracked the
| anguage of 8§ 10-304(2), providing separate sections for a cl ai mant

to conplete “I F TOTALLY DI SABLED BY THE ACCI DENT” or “|F PARTIALLY

DI SABLED BY THE ACCI DENT. ” Appel |l ant conpl eted t he former secti on,

indicating that his injuries were “[p]Jermanent.” In response to
t he question, “[B]y how nuch have your weekly earni ngs been reduced
by this injury,” appellant responded: “I cannot work.” In
addition, the claimformindi cated that appellant had been engaged
in work while an inmate at the House of Corrections, for which he
received a wage of “$.90" per day. These avernents satisfied the
statutory criteria.

Mor eover, the Departnent submitted a copy of its request for
adm ssion to appellant; his adm ssion to appellee’s Question No. 7
denonstrated that D xon satisfied the Board s criteria. As noted,
Di xon admtted the foll ow ng:

On May 4, 2004 at the tinme [appellant] was injured,
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[ appel l ant] was an inmate at a correctional facility of
the Division of Correction engaged in work for which
[ appel | ant] was receiving wages or a stipulated sum of
noney at the rate of ninety cents ($0.90) a day by the
Division of Correction correctional facility, that
[ appel | ant] sustai ned a pernmanent disability as a result
of personal injuries arising out of and in the course of
work for which wages or a stipulated sum of npbney was
pai d by the Division of Correction correctional facility,
that [appellant’s] injuries incapacitated [appellant],
and that [appellant’s] injuries were accidental .8

It follows that because appellant did not pursue his claim
wi th the Board, he did not exhaust his admi nistrative remedies. It
Is a longstanding principle of admnistrative |aw that one nust
ordinarily exhaust statutorily prescribed adm nistrative renedies
before resorting to the courts. See Moose v. Fraternal Order of
Police, 369 M. 476, 486 (2002); Montgomery County v. Broadcast
Equities, Inc., 360 Md. 438, 452 (2000); Finucan v. Md. State Bd.

of Physician Quality Assurance, 151 M. App. 399, 422-23 (2003),

8D xon asserts in his brief that “[t]here [was] no allegation
that M. Dixon was incapacitated or that his earning power in the
type of work that he was doi ng when he was injured was materially
reduced.” The record reflects otherw se, as we have shown. Under
the principle of judicial estoppel, appellant mght perhaps be
foreclosed from disputing the factual assertions he nade at the
outset of this natter. See, e.g., Eagan v. Calhoun, 347 M. 72,
87-88 (1997) (“Maryl and has | ong recogni zed t he doctri ne of estoppe
by adm ssion, derived fromthe rule |aid dowmn by the English Court
of Exchequer in cave v. Mills, 7 H & W 927 that ‘[a] man shal
not be allowed to blow hot and cold, to claimat one tinme and deny
at another.’”) See Dashiell v. Meeks, 396 M. 149, 171
(2006) (“Before judici al est oppel may be applied, t hree
ci rcunstances nust exist: (1) one of the parties takes a factua
position that is inconsistent with a position it took in previous
litigation, (2) the previous inconsistent position was accepted by
a court, and (3) the party who is nmintaining the inconsistent
positions nmust have intentionally msled the court in order to gain
an unfair advantage.”)
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aff’d, 280 Md. 577 (2004).

INn McKart v. United States, 395 U.S. 185, 195 (1969), the
Suprene Court noted that one purpose of the exhaustion doctrine is
to prevent the possibility “that frequent and deli berate flouting
of adm nistrative processes could weaken the effectiveness of an
agency by encouraging people to ignore its procedures.” This Court
expl ained in Boyd v. Supervisor of Assessments of Baltimore City,
57 Md. App. 603 (1984):

The purposes of the doctrine of exhaustion of
admnistrative renedies are threefold. It is designed to
encourage the determnation of particular issues by
agencies with special expertise as to those issues; to
avoid the judicial resolution of matters the | egislature
t hought coul d be best perfornmed by an agency; and to keep
fromthe courts matters they m ght never be called upon
to decide if the prescribed admnistrative remedy was
fol | owed.

Id. at 606 (quotations omtted). See also McGee v. United States,
402 U.S. 479, 489-91 (1971) (in crimnal prosecution for draft
evasi on, exhaustion doctrine applied to prevent defendant from
rai sing the defense that he was a consci enti ous objector, because
he had not pursued that contention before the Selective Service
Board); Brown v. Retirement System, 375 MI. 661, 669 (2003)(“This
Court adheres firmly to the rule that statutorily prescribed
adm nistrative renedies ordinarily nust be pursued and exhausted .

This principle that statutory admnistrative renedies

normal ly nust be exhausted is a policy enbedded in various

enactnments by the General Assenbly and is supported by sound
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reasoning.”); Bulluck v. Pelham Wood Apartments, 283 M. 505, 519
(1978) (“*A reviewing court usurps the agency’ s function when it
sets aside the admnistrative determ nation upon a ground not
theretof ore presented and deprives the Conm ssion of an opportunity
to consider the matter, make its ruling, and state the reason for
its action.””) (Citation omtted); Gingell v. Bd. of County Comm'rs
for Prince George's County, 249 MI. 374, 376-77 (1968) (specifying
the reasons for the exhaustion doctrine).

The recent case of Prince George’s County, Maryland v. Ray’s

Used Cars, ____Md. | No. 133, Septenber Term 2005 (fil ed May 4,
2007), is instructive. There, the Court reaffirnmed what it saidin
Zappone v. Liberty Life, 349 Ml. 45, 60-61 (1998):

“Whenever t he Legi sl ature provides an adm nistrative
and judicial review renedy for a particular matter or
matters, the relationship between that admnistrative
remedy and a possible alternative judicial renmedy wll
ordinarily fall into one of three categories.

First, the admi nistrative renmedy may be excl usive,
thus precluding any resort to an alternative renedy.
Under this scenario, there sinply is no alternative cause
of action for nmatters <covered by the statutory
adm ni strative renedy.

Second, the adm nistrative renedy may be pri mary but
not exclusive. In this situation, a claimnt nust invoke
and exhaust the adm nistrative renedy, and seek judici al
review of an adverse adm nistrative decision, before a
court can properly adjudicate the nerits of the
alternative judicial renedy.

* * *

Third, the adm ni strative renedy and the alternative
judicial renmedy may be fully concurrent, with neither
renedy being primary, and the plaintiff at his or her
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option my pursue the judicial renedy wthout the
necessity of invoking and exhausting the adm nistrative
renedy.”

Id., slip op. at 11-12 (enphasis in Zappone). See also Md.
Reclamation v. Harford Cty., 342 M. 476, 493 (1996) (“Wen the
| egi sl ati ve body expressly states that the adm nistrative renmedy is
primary or exclusive or nust be exhausted, the mandatory nature of
t he exhaustion requirenent is underscored. Such express |anguage
‘is totally inconsistent with the notion that the [adm nistrative
agency’ s] jurisdiction over [the mat t er | can be
circunmvented[.]’ ”)(quoting McCullough v. Wittner, 314 Ml. 602, 609
(1989)) (alterations in Md. Reclamation).

Here, the Legislature’'s intent with respect to the Board s
remedy is clear. By the express ternms of C.S. 8§ 10-308, the
adm ni strative renedy i s “exclusive,” although the statutory schene
also provides for a right to judicial review of an adverse
determ nation of the Board. See C.S. § 10-309. Under comon | aw
exhaustion principles and the statutory mandate, appellant was
required to pursue his claim with the Board. Thus, the court
properly granted summary judgnent to appell ee, because appel | ant

failed to exhaust adm nistrative renedi es. *°

®\WW have concluded that the court correctly ruled that
appel l ant’ s sol e neans of obtaining conpensation was by way of a
claimfiled with the Board. But, the court did not specifically
rul e that appellant failed to exhaust his adm nistrative renedi es.
As we see it, the two are interrelated; if the Board was the sole
avenue of relief, then appellant had to exhaust his adm nistrative
(conti nued. . .)
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C.

Inlight of our disposition, we shall only briefly address the
parties’ argunments regarding the | GO and the PLA The Depart nent
suggests that, even if C. S. 8 10-308 does not apply, appellant was
required to conply with the PLA and the 1 GO, Appel | ant di sagrees.

In Massey v. Galley, 392 Ml. 634, 643 (2006), the Court of
Appeal s summari zed the |l egislative history of the PLA, stating:

The Prisoner Litigation Act was enacted by Ch. 495

of the Acts of 1997. According to the first words of the

Title to Ch. 495, the purpose of the Act was to inpose

certain requirements upon “a prisoner who files a civil

action relating to the conditions of confinement.”
(Enphasi s added). The Depart nent of Legi sl ative

Reference’s file on House Bill 926 of the 1997
| egi sl ati ve session, which becane Ch. 95, indicates that
the bill as originally introduced was patterned after

federal |egislation concerning prisoner actions in the
federal courts .

As noted, C. J. § 5-1001(d) defines “Conditions of confinenent”
as “any circunmstance, situation or event that involves a prisoner’s

custody, transportation, incarceration, or supervision.” See Evans

19(C, .. continued)
renedi es.

“Appel late courts ordinarily review the grant of sumary
judgnment ‘only on the grounds relied upon by the trial court.’”
Richman v. FWB Bank, 122 M. App. 110, 147 (1998) (quoting Blades
v. Woods, 338 MI. 475, 478 (1995)), arff’d, 354 Md. 472 (1999); see
Gross v. Sussex, 332 Md. 247, 254 n.3 (1993); Vogel v. Touhey, 151
Ml. App. 682, 706, cert. denied, 378 M. 617 (2003); Hoffman v.
United Iron and Metal Co., Inc., 108 Md. App. 117, 132-33 (1996).
But, “‘[i]f the alternative ground is one upon which the circuit
court would have had no discretion to deny summary judgnent,
sumary judgnent may be granted for a reason not relied on by the
trial court.’” Ragin v. Porter Hayden Co., 133 M. App. 116, 134
(citation omtted), cert. denied, 361 M. 232 (2000).
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v. State, 396 M. 256, 335 (2006)(concluding that an action
chal  engi ng execution protocol was a condition of confinenent
within the neaning of the statute); Massey, 392 M. at 650-51
(concluding that a request pursuant to the Public Information Act
was not a condition of confinenment within the neaning of the PLA).

Appel l ant relies on Adamson v. Correctional Medical Services,
359 Md. 238 (2000), to support his claimthat exhaustion was not
requi red. The Departnent argues that Adamson “is not applicable to
whet her the conpensation wunder the Board's statute is [a
prisoner’s] exclusive remedy against the Departnent” for a work
related injury.

Adamson i nvolved a claimfor damages | odged by a DOC i nmate
agai nst a private nmedi cal provider under contract with the State.
The inmate asserted breach of contract and negligence clains
agai nst the nedical provider, but the trial court dismssed the
suit for failure to exhaust adm nistrative remedi es under the PLA.?°

The Court of Appeals held that the adm nistrative exhaustion
requirement of the PLA did not enconpass “prisoner malpractice
lawsuits filed against private contractors who provide nedical
services to prisoners under the control and responsibility of the
[Division of Correction].” Id. at 250 (Enphasis added.) In
reaching its decision, the Court |ooked to C.J. 8 5-1001(c), which

defines “civil actions” subject to the PLA s exhaustion

20 Adamson did not involve a prisoner’s work-related injury,
nor does the Court discuss the Sundry Board or C.S. § 10-308.
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requirenent, as “‘[a]lny tort claim against a custodian, the
custodian’s officers or enployees, or any enployee or official of
the Departnment [of Public Safety and Correctional Services].’” Id.
at 269 (alteration in Adamson). The Court also noted that the
Correctional Services Article “establishes for covered inmate
grievances an admnistrative renedy through the 1G0 that is
primary, but not excl usive, and which nust be i nvoked and exhaust ed
before an inmate ordinarily may seek review of an adverse
deci sion.” Id. at 257. Referring to C.S. § 10-206, the Court
concluded: “[T]lhe 1G0O is specifically confined to address and
i nvestigate conplaints ‘against an official or enployee of the
Division of Correction.’” Id. at 269.

Here, inits notioninlimne, the Departnent cited McCullough
v. Wittner, supra, 314 Md. 602 (1989), and Earle v. Gunnell, 78 M.
App. 648 (1989), to support its argunment that appellant “failed to
exhaust the admnistrative renedies available to him through the
Inmate Gievance Ofice[.]” In McCullough, 314 M. at 605, an
i nmat e brought a common | aw assault and battery action against a
correctional officer. The circuit court granted the correctional
officer’s notion to dismss the action on the ground that the
inmate failed to file a grievance with the 130 and thus failed to
exhaust his adm nistrative renedies. Id. In the Court of Appeals,
the inmate argued that the 1GO did “not have jurisdiction over tort
cl ai ns seeki ng damages for personal injuries.” 1d. at 606. The

Court rejected that argunment, reasoning, id. at 609:
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In light of the nature of MCullough's conpl aint,
the necessity for invocation and exhaustion of
adm nistrative renmedies could not have been nore
forcefully expressed inthe statute. The General Assenbly
mandated that “[n]o court shall entertain an inmate's
grievance or conplaint wthin the jurisdiction of the
| nmat e Gri evance Conmi ssion unless and until” the i nmate
has invoked and exhausted his renedies before the
Conmmi ssion. Art. 41, § 4-102.1( | ).! This sweeping
| anguage, delineating the need to i nvoke and exhaust the
adm nistrative renmedy, is totally inconsistent with the
notion that the Commission's jurisdiction over inmte
gri evances can be circunvented by the sinpl e expedi ent of
meki ng a claimfor noney danages.
See Earle, 78 Md. App. at 652 (relying on McCullough to hold that
a prison inmate who brought an acti on seeki ng nonetary damages from
the State for personal injuries resulting from a correction
officer’s alleged tortious conduct was required to exhaust the | GO
procedure before proceedi ng under the Maryland Tort Cains Act).
Not ably, both McCullough and Earle were decided prior to the
enactnent of the PLA, or the addition in 1993 of the exclusive
remedy provision. But see Maryland House of Correction v. Fields
348 Md. 245, 259-60 (1997)(quoting former Art. 41, § 4-102.1(c),
and observing “that a person confined under the custody of the
Division of Correction . . ., ‘who has any grievance or conpl ai nt
agai nst any officials or enployees of the Division of Correction .
., must invoke and exhaust the adm nistrative renmedy under the
Inmate Gri evance statute before obtaining an adjudi cati on under an
alternative comon- | aw or state statutory j udi ci al

remedy”) (enphasis in Fields), abrogated on other grounds by Moats

2'Former Art. 41, 8 4-102.1(1) is now codified at C S. § 10-
210, set forth, supra.
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v. Scott, 358 M. 593 (1999).

We concl ude that the exclusive renmedy provision of C.S. 8§ 10-
308 applies here. Thus, Dixon was required to file a claimwth
the Sundry Board, rather than the IGO0 If ““two statutes, one
general and one specific, are found to conflict, the specific
statute will be regarded as an exception to the general statute.’”
Anderson, 395 M. at 194 (citation omtted). As the Court
explained in State v. Ghajari, 346 Ml. 101, 115 (1997), “when two
statutes appear to apply to the sane situation, the Court wll
attenpt to give effect to both statutes to the extent that they are
reconcilable.” To the extent of an irreconcilable conflict, “the
specific statute is controlling....” Id. at 116. See also
Anderson, 395 M. at 183, 194; Mayor of Oakland v. Mayor of
Mountain Lake Park, 392 M. 301, 316-17 (2006). 2 But, even
assumng that appellant’s claim related to a “condition of

confinenment,” the result is the sane — Dixon failed to exhaust

adm ni strative renedi es.

JUDGMENT OF THE CIRCUIT COURT FOR ANNE
ARUNDEL COUNTY AFFIRMED. COSTS TO BE
PAID BY APPELLANT.

22Qur di sposition makes it unnecessary to address appellant’s
contention that the circuit court erred in issuing a ruling that
was contrary to its earlier denial of the Departnment’s notion for
sumary | udgnent . In any event, we point out that a judge is
““free at any time during the trial to reconsider any prior ruling
in the case, whether made by himor by another judge ” of the sane
court. Placido v. Citizens Bank & Trust Co. of Maryland, 38 M.
App. 33, 45 (1977)(citations omtted). See Scott v. State, 379 M.
170, 184 (2004)(“‘[Als a general principle, one judge of a trial
court ruling on a matter is not bound by the prior ruling in the
same case by another judge of the court.’”)(Citations omtted.)
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