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Panmel a Doser, appellant, filed a conplaint for absolute
divorce in the Grcuit Court for Mntgonery County on Septenber 17,
1991, on grounds of desertion. Follow ng a |l engthy hearing before
a Donestic Relations Master in Novenber, 1992, M. Doser filed
exceptions to the master's findings and reconmmendati ons, which the
circuit court heard on June 3, 1993. At the close of the hearing,
the court orally overruled all exceptions but one--the finding as
to the value of certain marital property--and, as to the one excep-
tion, indicated that it would remand to the master to take further
testinmony. The court directed the parties to draft an order to
that effect, but the parties could not agree on the content of the
or der.

More than a year later, on August 3, 1994, the court heard de
novo testinony, limted to the grounds of divorce. That day, the
court issued a witten order granting divorce nunc pro tunc to the
date on which the master filed his Findings and Recommendati ons.
The court also overruled all of Ms. Doser's exceptions, including
the one concerning the value of marital property. From t hat
j udgnent, Ms. Doser now appeal s.

Appel | ant presents six issues for our consideration, which we
have re-ordered for clarity:

1. Dd the trial court commt error in failing to

i ssue findings of fact and concl usi ons of | aw?
2. Did the trial court commt error in failing to use

its independent judgnment on the issue of marita
property val uation and alinony?



3. Did the trial court coomt error in failing to per-
mt evidence of the marital property's value as of
the date of the divorce?

4. Did the trial court abuse its discretion in failing
to remand to the nmaster after stating on the record
that it would be remanded for further presentation
of evidence concerning the value of marital proper-
ty?

5. Did the trial court abuse its discretion in failing
to award an adequate amount of indefinite alinony?

6. Did the trial court conmmt error in failing to

award [Ms. Doser] her full attorney's fees?

In Iight of Dom ngues v. Johnson, 323 MI. 486 (1991) and its
progeny, Kirchner v. Caughey, 326 Mi. 567 (1992), Bagley v. Bagl ey,
98 Md. App. 10 (1993), and Lemey v. Lenmey, 102 M. App. 266
(1994), we answer Questions 1 and 2 in the affirmative. According-
ly, we shall vacate the Chancellor's order and remand for such
further proceedings as the court deens necessary in order to make
nore specific findings with respect to each exception. W also
agree, with respect to Question 3, that the court erred in failing
to value the marital property as of the date of the divorce. W
shal | address the remaining issues for the guidance of the trial

court.! M. Rule 8-131(a).

! The factors underlying awards of alinony, nonetary award,
and counsel fees are so interrelated that, when a trial court
considers a claimfor any one of them it nust weigh the award of
any other. M. Code Ann., Fam Law Art. 88 8-205(b)(9, 10), 11-
106(11)(ii), and 11-110(c)(1) (1991 & Supp. 1995); see also,
Strauss v. Strauss, 101 M. App. 490, 511 (1994), cert. deni ed,
337 Md. 90 (1995); Rogers v. Rogers, 80 Md. App. 575, 588-89
(1989); Holston v. Holston, 58 Md. App. 308, 327, cert. denied,
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Fact ual Backgr ound

The parties hotly contest many of the facts. Nevertheless,
the foll owi ng summary--gl eaned fromthe testinony before the nmaster
and the Chancellor, as well as their decisions--appears |argely
undi sput ed.

The parties were married on Decenber 17, 1966. They have
three children: Christopher, born in 1967; Robin, born in 1969;
and John, born in 1981. Beginning in the md-1970s, M. Doser
occasionally left the hone for extended periods, sonetines wthout
warning and wi thout informng Ms. Doser of his whereabouts. The
parties engaged in marital counselling, but whatever spawned the
discord was not healed by it. Finally, in January, 1990, M. Doser
| eft the home permanently, intending to end the marri age.

M. Doser, who was 52 years old when his wife filed for
divorce, is a professional golfer. He owns a 52% interest in a
limted partnership called the Montgonery Village Golf O ub ("Mont-
gonery Village"). He also owns a mnority interest of 30%in the

Lake Arbor Golf Cub ("Lake Arbor"). There is no dispute that

300 Md. 484 (1984). Accordingly, when this Court vacates one
such award, we often vacate the remaining awards for re-
evaluation. See, e.g., Alston v. Alston, 331 M. 496, 509 (1993)
(remandi ng alinony issue upon reversal of nonetary award);
Randol ph v. Randol ph, 67 Ml. App. 577, 589 (1986) (vacating
counsel fees award upon reversal of nonetary award); Rosenberg v.
Rosenberg, 64 M. App. 487, 531, cert. denied, 305 Md. 107 (1985)
(vacating nmonetary award in light of reversal of counsel fees,
and vacating alinony for reconsideration in |ight of new nonetary
awar d) .



these two assets qualify as marital property. A though M. Doser's
annual income is disputed, it ranges between $75,000 (using only
his salary from Mntgonery Village) and approxi mately $105, 000 (per
his personal tax returns). Followng the marital separation, M.
Doser lived, rent-free, in an abandoned farnmhouse |ocated on the
proposed site of a project with which he was invol ved.

When Ms. Doser filed for divorce, she was a 47-year-old full-
ti me honemaker and, during the marriage, she had no appreciable in-
come. Moreover, she suffered from post-polio syndrone. M. Doser
has weak nuscles; she has pain in her shoul ders and knees, and she
cannot remain standing for long. [In 1988, she began taking corres-
pondence courses toward a bachelor's degree in psychol ogy, which
she earned in 1992. She planned to earn a nmsters degree and
becone a qualified counselor sonetine in 1995.

Oiginally, the case was schedul ed for a hearing before a nmas-
ter on June 22, 1992. At the hearing, however, appellant requested
a continuance in order to retain an expert to value appellee's
ownership interests in the two country clubs; she asserted that she
had not yet done so due to a lack of funds. The nmaster granted the
continuance, ordered appellee to put adequate funds in an escrow
account to pay for the valuation, and postponed the hearing until
November, 1992. Thereafter, J. Hunter Pugh, Jr., the appraiser
hired by appellant, estimated in his report that, anong other
assets, M. Doser's interest in Mntgonery Village was worth over
$2 mllion. As M. Pugh anticipated being unable to attend the
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hearing before the nmaster, the parties prepared a de bene esse
deposi tion.

During the deposition, M. Pugh explained the basis for his
valuations. |In particular, he specified the fornmulas that he used
and the assunptions he had nade. On cross-exam nation, to the
surprise of appellant, M. Pugh acknow edged that he had grossly
msread the tax returns of Mntgonery Village, and that as a
result, he could no I onger stand by his original estimte of val ue.
M. Pugh never performed any further analysis and was not paid.

On Novenber 23 and 24, 1992, the master held an evidentiary
heari ng. When Ms. Doser did not offer M. Pugh's de bene esse
deposition, M. Doser did so, acconpanied by an exhibit, prepared
by counsel, in which the "correct"” nunbers (taken from the tax
returns) were substituted into the fornulas di scussed by M. Pugh
in the deposition. Over appellant's objection, the master accepted
t he conbi ned deposition and exhibit. Ms. Doser sought to cal
anot her expert, but because the expert had been retained only
recently, the testinony was excluded. Consequently, no other
expert testinmony was presented with respect to the value of the
Mont gonery Vil l age asset.

In addition, the nmaster heard testinony from Josephi ne Bl oom
the conptroller of Mntgonery Village. Bl oom averred that the
partnershi p had sonme $1,587,000 of long-termliabilities, of which

$722,000 were assuned as part of a |large nodernization effort in



1991. The financial statenents of Montgonery Village for 1991 and
1992 were introduced. M. Doser, as a lay witness, testified that
he believed that his share of Mntgonery Village was worth only
$850, 000, primarily due to other outstanding debts. Ms. Doser
testified that M. Doser, in 1990, said he estimted the val ue of
the total assets of Montgomery Village at $4 million, and thus his
interest at over $2 mllion.

The master filed his Findings and Recommendati ons on February
3, 1993. Init, he found that the value of M. Doser's interest in
Mont gorery Vil lage was $832, 000, which he rounded to $850, 000.2 He
found that M. Doser's annual income was $76,204 and Ms. Doser's
i ncone was zero. The master recommended a nonetary award of
$433,000. Wth respect to alinony, the master found that M. Doser
was going increasingly into debt supporting two househol ds. Accor-
dingly, the nmaster suggested that, until the honme was sold and the
proceeds divided, M. Doser should pay $3,000 in nonthly alinony,
of which $2,750 would be allocated to pay the two outstanding nort -
gages on the marital honme, and that the alinony should term nate
al toget her upon sale of the marital honme. |In effect, the master's
reconmendat i on woul d have provi ded Ms. Doser with $250 per nonth in
al i nrony pending sale of the hone, plus paynent of the nortgages.

The nmaster al so recommended an award of $10,000 in attorney's fees,

2 The master nade specific findings of title and value with
respect to other itens of marital property. Wth the exception
of the Montgonery Vill age asset, there is no significant dispute
over these findings.



specifically finding that the amount was fair under the circunstan-
ces and that M. Doser had the ability to pay it.

Ms. Doser noted several exceptions to the master's findings
and recommendations. She requested a renmand to the master for fur-
ther testinony or, in the alternative, for a de novo hearing on all
i ssues. Al though her exceptions do not directly correspond to any
particul ar nunbered factual finding, we glean fromher argunent in
t he Exceptions that Ms. Doser challenged, inter alia, the foll ow ng

findi ngs and recomendati ons:

1. the finding that M. Doser's salary was only $76, 000;
2. the finding with respect to the value of the Mntgonery

Village asset, based on the follow ng errors:

a. the master's erroneous reliance on the exhibit pre-
pared by M. Doser's counsel purporting to correct
the conputational errors in M. Pugh's appraisal

b. absent the exhibit prepared by M. Doser's counsel,
there is no evidence concerning the value of the
Mont gonery Vil l age asset;

C. the master's erroneous failure to account for an
abnormal decrease in the Mntgonery Village cash
fl ow caused by | engthy upgrades in 1991; and

d. the master's erroneous treatnent of the debts of
Montgonery Village as nmarital debt, and his concom
itant use of the full anmount of those debts to
reduce the value of M. Doser's ownership portion;

3. t he recommendati on agai nst awardi ng i ndefinite alinony;

4. t he recommendation of awarding rehabilitative alinony of
only $250 per nonth; and

5. t he reconmendati on of awarding only $10,000 attorney's

fees, rather than the $18, 000 her counsel had billed her.

On June 3, 1993, at the hearing on the exceptions, M. Doser
argued that the flaw in M. Pugh's analysis justified reopening

testinmony with respect to all property issues. The court apparent-



|y agreed with Ms. Doser that the master's finding wth respect to
the value of the Montgonery Village asset was flawed, because it
indicated that it intended to refer the case back to the master to
take further testinony with respect to the asset.® The court did
not, however, specify the particular ground upon which it relied in
reaching its conclusion. Moreover, the Chancellor indicated that
further testinony should be restricted to the value of M. Doser's
interest in Montgonmery Village. As we have noted, at the close of

t he hearing, the Chancellor directed the parties to draft an order

3 The follow ng colloquy between the court and counsel for
M. Doser on June 3, 1993 is indicative of the court's views:
THE COURT: Al right. M. Mrcus, | think procedur-
ally, at the very least, it is a travesty, but | think the
only way that justice can be done in this case is to refer

it back to the Master. | amgoing to refer it back to the
Mast er .
MR, MARCUS: If | can just be heard.
* * *
THE COURT: | don't disagree with al nost anything you
sai d.

MR. MARCUS: W spent al nost $10, 000 chasing a w tness
who was identified and then they didn't go wth.

THE COURT: | know.
MR. MARCUS: And then to suggest that just sinply to
remand is just sinply -- | nmean, with all due respect.
* * *

[T]o come in a year and a half later, there is absolutely no
reason for it.

THE COURT: | understand that, and | think it is a tra-
vesty.

MR MARCUS. . . . At l|least we ought to be reinbursed
for our fees.

* * *

THE COURT: Al right. | will set this dowm for a
hearing to reinburse your client for fees as a result of
this.

* * *

But it will be referred back to the Master.
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for the court's signature reflecting its decision.

Wen the parties returned to court on July 8, 1994, still un-
able, after thirteen nonths, to agree on the | anguage of the order,
there was some confusion as to the purpose of the hearing. M .
Doser, uncertain whether testinony was to be taken, subpoenaed Ms.
Doser so that there would be no excuse for continuing the procee-
dings on the grounds that not all parties were present. On the
ot her hand, Ms. Doser anticipated that the court would grant a
di vorce but did not expect that the court would take testinony or
deci de any other issues. Based on the court's earlier comments,
she expected the court to remand to the master for further procee-
di ngs, and so she filed a notion objecting to any bifurcation of
the proceedi ngs. But the Chancellor apparently believed that, on
June 3, 1993, everyone had agreed that any testinony woul d be taken
by the Chancellor hinself, and that the case woul d not be renanded.
Thus, the court concluded the hearing and call ed counsel into cham
bers. Wat was said there is not in the record.

On August 3, 1993, the trial court heard testinony concerning
only the grounds for divorce. At the close of the hearing, the
Chancellor said, in pertinent part, as foll ows:

Ckay. The Court does find that testinony [adduced]

this nmorning between the parties and the corroborating

wi tness satisfies the legal requirenents for a divorce as

prayed. The Court will grant the divorce, and before |

sign any order, | wll take under advisenent the issue of

whether it should be referred back to the Donestic Rel a-
tions Master or not.



The hearing ended wi thout further testinony or significant discus-
sion. Follow ng the hearing, the court issued a witten O der that

provided, in pertinent part, as foll ows:

Upon Consi deration of the Report and Recommendati ons
of the Donestic Relations Master . . . , the Plaintiff's
Exceptions . . . , the Defendant's Response . . . , the
Transcript of the Proceedi ngs convened before the Master

on Novenber 23, 1992 and Novenber 24, 1992, [and]
the argunents of counsel at the hearing on the Pl ain-
tiff's Exceptions before this Court, it is this 3rd day
of August, 1994 by the Crcuit Court for Mntgonery
County, Maryl and,

ORDERED, that Proposed Recommendati ons and Fi ndi ngs
and Recommendations of the Donestic Rel ations Master are,
and the sane are hereby adopted, ratified, affirnmed and
accepted by this Court, as of the date of its filing, to
wt: February 3, 1993, subject to the following;, and it
is further

ORDERED that the Plaintiff's Exceptions to the Re-
port and Recommendati ons of the Donestic Rel ati ons Master
are overrul ed and deni ed, subject to the follow ng; and
it is further

CRDERED, that Master's Proposed Judgnent of Absol ute
Divorce is hereby adopted, ratified, affirmed and accep-
ted by this Court as of the date of its filing, to wt:
February 3, 1993, as nore fully set forth herein, and it

is further
CRDERED, that based on the hearing before the Dones-
tic Relations Master . . . it is hereby

ADJUDGED, that the Plaintiff, PAMELA W DOSER, be
and she is hereby granted an absolute divorce fromthe
Def endant, JOHN C. DOSER, nunc pro tunc, upon receipt of
testinony to obviate any staleness; and it is further

*

* *

ORDERED, that the Defendant shall pay to the Pl ain-
tiff the sum of $3,000 per nmonth as alinony, effective
February 1, 1993, until such tine as the marital hone .
. . Is sold and transferred as ordered el sewhere herein,
with the Defendant able to satisfy $2,750.00 of this
al i nony obligation by making tinmely nonthly paynents of
the two nortgages on the marital hone and the remaining
portion of the nonthly alinony obligation to be paid to
the Plaintiff. . . and it is further

* * *
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ORDERED, that a nonetary award is hereby granted to
the Plaintiff, payable by the Defendant, in the anount of
$433, 000. 00, including the value for Mntgonery Vill age
Golf Club, with any adjustnent to be nmade according to
Order of Court . . . and it is further,

ORDERED, that the Defendant shall pay to the Pl ain-
tiff the sumof $10,000.00 as his share of her attorney's
fees and costs. This anount shall be paid out of the De-
fendant's share of the sale proceeds of the marital hone,
if not previously paid; and it is further

CRDERED, that the marital honme and the jointly-owned
personal property therein shall be imediately listed for
sale, with the net proceeds to be distributed equally
between the parties, subject to other provisions in this
Judgnent of Absol ute Divorce.

(Underline in original, italics added). Neither the Chancellor's
oral comments (to the extent they constitute his opinion) nor his
Order of August 3, 1993, otherw se addresses the substance of any

of appellant's exceptions.

Di scussi on

. Findings O Fact And | ndependent Judgnent

Appel  ant chal l enges the trial court's failure to address with
specificity appellant's exceptions to the naster's findings of
fact, including the value of the marital property. As a conse-
gquence, she argues, by adopting the master's reconmendations in
toto, the Chancellor failed to exercise his independent judgnent
Wi th respect to the issues underlying the nonetary award, alinony,
and attorney's fees.

A master's findings of fact are nmerely tentative and do not
bind the parties until approved by the court. Lenliey, 102 M. App.

at 278 (citing Wenger v. \Wnger, 42 M. App. 596, 603, cert. gran-
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ted, 286 Ml. 755 (1979), appeal dism ssed per stipulation, January
1, 1980). In review ng exceptions to a master's findings of fact,
t he chancel |l or nust address each exception and explain, wth speci-
fic references to the record, how and why the chancell or resol ves
a given exception. Dom ngues v. Johnson, 323 M. 486, 496-97
(1991); Lemey v. Lemey, 102 MI. App. at 278-79. See also Kirch-
ner, 326 Ml. at 572-73 (chancellor nust also address the grounds
upon which the ultimate conclusions rest). Even when the chancel -
| or has overruled the exceptions, the chancellor is not excused
fromthe duty to explain. Lemey, 102 M. App. at 279. This is
true because, upon due consideration of the naster's recomenda-
tions, the court may use the nmaster's facts to support what it
concludes in its independent judgnent is the optinmal resolution.
Bagl ey, 98 Mi. App. at 31-32. "A given set of facts does not |ead
mechanically to a single, automatic disposition but may support a
range of discretionary dispositions."” Wnger, 42 Ml. App. at 602.
As a consequence, the chancellor's decision ordinarily will not be
overturned on appeal. Bagley, 98 Md. at 31-32.

I n Bagl ey, we summarized the proper interaction between a nas-
ter and chancellor in an exceptions hearing. W said:

As a general rule, a nmaster's findings of fact are given

deference under the clearly erroneous rule. Were a

party argues that facts found by the nmaster have no foun-

dation in the record, however, deference under the clear-

Iy erroneous rule recedes. The chancellor nust carefully
consider the allegations and deci de each such questi on.
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"The chancellor should, in an oral or witten opinion,
state how he resol ved those chall enges. Having deter-
m ned which facts are properly before him and utilizing
accepted principles of law, the chancellor nust exercise
i ndependent judgnent to determine the proper result.”

* * *

The Court was cogni zant of the "substantial" burden
carried by the chancellor. In this vein, the Court
st at ed:

The necessity that the chancellor rule on chall eng-

es to findings of fact which may involve testinony

spread throughout hundreds of pages of transcript,
the difficulty of making a decision as to the best
interest of a child w thout personally observing
the witnesses, and the critical nature of the deci-
sion that nust be nade, as well as the w de discre-
tion that is necessarily afforded that decision by
the appellate courts, all speak to the care and
attention that nust be given the case by a chancel -
| or.

Dom ngues, 323 Md. at 497.

98 M. App. at 30 (other citations to Dom ngues omtted; enphasis
ours).

To assist the chancellor, the litigants nust provide specific
citations to the record; the court need not conb the record for
evi dence supporting or refuting a finding. Dom ngues, 323 M. at
496; Lem ey, 102 Md. App. at 279 n.2; Bagley, 98 MI. App. at 31.
This rule applies even when the proponent of the exception is argu-
ing that the record is devoid of any evidence. Dom ngues, 323 M.
at 496. When a party fails to cite to the record, however, the
chancel l or nust still address each exception. Bagley, 98 M. at
31. "At a mninmum [the chancellor is] required to sumarize
briefly the evidence in the record that supports each chal |l enged
fact." Lemey, 102 M. App. 279 (footnote omtted).
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In the instant case, the record does not reflect that the
trial judge conplied with Dom ngues and its progeny by eval uating
the evidence adduced before the master. The Order nerely states
that the "Plaintiff's Exceptions to the Report and Recommendati ons
of the Donestic Relations Master are overrul ed and denied.” Sim -
larly, apart fromthe issue of concerning Montgonery Village, the
Chancellor's oral coments, to the extent they constitute his
opi nion, do not address the exceptions which had been noted.
Wthout a clear determnation of the factual disputes, the
Chancellor's adoption of the master's recommendati on cannot be
consi dered a proper exercise of independent judgnent. Thus, the
court failed to conply with the clear dictates of Dom ngues,
Kirchner, Bagley, and Lenl ey. Therefore, as in each of those
cases, this case nust be remanded for further consideration so that
the Chancellor may address specifically each exception to the

Master's findings of fact.

1. The Date O The D vorce Decree
Appel | ant conplains that the trial court erroneously val ued
the marital property as of the date of the nmaster's findings, which
preceded, by alnbst two years, the date on which the court resol ved
appel l ant's exceptions. The Chancellor, in his order, indicated
that he was granting the divorce nunc pro tunc "to obviate any

stal eness.” Ms. Doser argues that the court's refusal to permt
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updat ed evidence as to current value and granting the divorce nunc
pro tunc constituted reversible error.

The power to grant an absolute divorce is vested solely in the
circuit court pursuant to Ml. Code Ann., Fam Law Art. ("FL") § 7-
103 (1991 & Supp. 1995). This section, primarily concerned with
t he grounds upon which the court may grant absol ute divorce, does
not expressly limt the power to grant a divorce nunc pro tunc.
Nevert hel ess, we are of the view that, under the circunstances, the
Chancellor's entry of divorce nunc pro tunc was i nappropri ate.

In Prince George's Co. v. Commonwealth Land Title Ins. Co., 47
Md. App. 380 (1981), we said:

Bl ack's Law Dictionary (5th ed. 1979) at page 964
defines the term"nunc pro tunc" as foll ows:

Lat. Now for then. A phrase applied to acts
allowed to be done after the tinme they should be
done, with a retroactive effect, i.e., with the
sanme effect as if regularly done. Nunc pro tunc
entry is an entry made now of sonmething actually
previously done to have effect of fornmer date;
office being not to supply omtted action, but to
supply om ssion in record of action really had but

omtted through inadvertence or m stake.
Nunc pro tunc nerely describes inherent power

of court to nmake its records speak the truth, i.e.,
to record that which is actually but is not
recor ded.

The key phrase in the above-recited definition is "office
being not to supply omtted action, but to supply om s-
sion in record of action really had but omtted through
i nadvertence or m stake."

Qur research has reveal ed that a nunber of our sis-
ter jurisdictions have ruled that the purpose of a nunc
pro tunc entry is to correct a clerical error or om ssion
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as opposed to a judicial error or omssion. In Bostw ck
v. Van M eck, 106 Ws. 387, 390, 82 N.W 302, 303 (1900),
the Wsconsin Suprenme Court set out "[t]he test to be
applied in determning whether an error in a judgnent is
of a judicial character, or a nere clerical m stake which
may be corrected in the court where it was nmade at any
time, saving intervening rights of third parties and with
due regard to equitable considerations,” as being

whet her the error relates to sonething that the

trial court erroneously omtted to pass upon or

consi dered and passed upon erroneously, or a nere

om ssion to preserve of record, correctly in all

respects, the actual decision of the court, which

initself was free fromerror. If the difficulty

is found to be of the latter character, it nay be

renedied as a nere clerical mstake, which will not

have the effect to change the judgnment pronounced

in the slightest degree, but nerely to correct the

record evidence of such judgnent.
ld., at 385-86 (citations omtted frominternal quotations). See
al so generally Annotation, Divorce--Decree Nunc Pro Tunc, 19
A L.R 3d 648 (1968 & Supp. 1994); 46 Am Jur. 2d Judgnents 88 196-
230 (1969); 49 C. J.S. Judgnents 88 117-121 (1969); 60 C. J.S.
Motions & Orders § 57 (1969).

It is clear fromour discussion in Coomonweal th that the func-
tion of the entry of an order or judgment nunc pro tunc is to make
the record reflect an action actually and properly taken but i npro-
perly recorded due to clerical error, not to correct a judicia
error or to adjust for a failure to have a matter resolved in a
tinmely fashion. In the instant case, because the power to grant

absolute divorce is vested solely in the circuit court, the nas-

ter's recommendati on that divorce be granted cannot be treated as
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an actual order of divorce that sinply had not been entered due to
error. And, because the Chancellor had not yet passed on the
merits, there was no order fromthe circuit court prior to the ex-
ception hearing. Thereafter, at the hearings on June 3, 1993 and
July 8, 1994, the Chancellor did not purport to grant the divorce.
Consequently, there was nothing erroneous in the record, clerical
or judicial, for the Chancellor to correct by entering the divorce
decree nunc pro tunc. |If the court could not inpose a nunc pro
tunc decree in order to grant the divorce retroactively, then, as
we explain below, the court could not rely on the property val ues

found by the master in his Findings and Recormendati ons.

I11. Valuation of Marital Property

The law is settled that, in a proceeding for absol ute divorce,
the value of marital property nust be decided as of the date on
which divorce is actually entered. Fox v. Fox, 85 MI. App. 448,
460-61 (1991); Rosenberg v. Rosenberg, 64 M. App. 487, 507-08
(1985); Wlen v. Wlen, 61 Ml. App. 337, 345-46 (1985); Dobbyn v.
Dobbyn, 57 M. App. 662, 674-75 (1984). As we have noted, the
court below relied on evidence of val ue obtained al nost two years
before the divorce nerits hearing. Apparently, the court attenpted
to avoid the issue of stal eness by entering the decree of divorce
nunc pro tunc. But that decree was, as we have said, erroneous.

Appel | ant strenuously conplains that the master, in finding
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t he value of the Montgonery Village asset, inproperly relied on the
de bene esse deposition and the supplenental exhibit prepared by
appel l ee's counsel. W need not decide this issue because, as we
shall explain, the court will have to take fresh testinony as to
val ue. Consequently, the issue as to the de bene esse deposition
and suppl enment will becone noot.*

The evidence as to the value of Montgonery Village, including
t he controversial de bene esse deposition and suppl enental exhibit,
i s now about four years old. Gven the size of the asset and the
stal eness of the evidence, the trial court, on renmand, probably
will not be able to rely on the earlier evidence in determning the
val ue of the asset. Conpare Rosenberg, 64 M. App. at 507-08
(reliance on testinony concerning pension value, taken one nonth
prior to issuance of divorce decree, was not error) w th Dobbyn, 57
Md. App. 674-78 (reliance on valuation testinony concerning stocks,
taken thirteen nonths before decree was issued, held to be error);
see al so Fox, 85 Md. App. at 461 (given that court found evidence
of value to be stale, court erred by neither allowng further

depositions to be taken nor reserving disposition for a period of

“ Even if we were to consider this issue, Ms. Doser probably
woul d not prevail. This is because the master apparently did not
rely on the controversial evidence in reaching his concl usion.

In his Findings and Recomendati ons, he expressly stated that he
relied on M. Doser's testinony of the value of the Mntgonery
Village asset. |Indeed, the master comented that his finding of
val ue was greater than it would have been had he used M. Pugh's
testinony and the suppl enental exhibit.
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tinme).

V. The Monetary Award

Appel | ant does not directly chall enge the nonetary award. She
does, however, generally challenge the court's failure to exercise
i ndependent judgnment. On this point, we note that neither the nas-
ter nor the Chancellor discussed the factors specified in FL § 8-
205(b), although the nmaster did say he considered them M. Doser
also clainms that the court abused its discretion in its awards of
alinony and attorney's fees, which are inextricably linked to the
nonetary award.® G ven that the nonetary award hi nges on the val ue
of marital property and that the Chancellor, on remand, nust re-
determ ne those val ues, we shall discuss the relevant facts and the
| aw as to nonetary awards, for the court's gui dance.

The purpose of the nonetary award is to correct any inequity
created by the way in which property acquired during narriage hap-
pened to be titled. The words of this Court in Ward v. Ward, 52
Md. App. 336 (1982) explain this principle:

The nonetary award is thus an addition to and not a sub-
stitution for a legal division of the property accumul a-

ted during nmarriage, according to title. It is intended
to conpensate a spouse who holds title to |ess than an
equi table portion of that property. . . . Wuat triggers

operation of the statute is the claimthat a division of
the parties' property according to its title would create
an inequity which would be overcone through a nonetary

> See note 1, supra.
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awar d.

Id., at 339 (enphasis in original).

When a party petitions for a nonetary award, the trial court
must follow a three-step procedure. First, for each disputed item
of property, the court nust determne whether it is marital or non-
marital. FL 8 8-203. Second, the court nust determ ne the val ue
of all marital property. FL 8 8-204. Third, the court nust deter-
mne if the division of marital property according to title will be
unfair; if so, the court may nake an award to rectify the inequity.
Dobbyn v. Dobbyn, 57 M. App. 662, 679 (1984). Such an award is
purely discretionary. Gant v. Zich, 53 Ml. App. 610, 614 (1983),
aff'd, 300 Md. 256 (1984).

I n bal ancing the equities, the court nust consider the factors
set forth in FL § 8-205(b):°®

(1) the contributions, nonetary and nonnonetary, of

each party to the well-being of the famly;

(2) the value of all property interests of each party;

(3) the economc circunstances of each party at the

time the award i s made;

(4) the circunstances that contributed to the estrange-

ment of the parties;

(5) the duration of the marri age;

(6) the age of each party;

(7) the physical and nental condition of each party;

(8) how and when specific marital property or interest

in the pension, retirement, profit sharing, or
deferred conpensation plan, was acquired, including

6 This section was nodified by 1994 Mi. Laws ch. 462. As
the nodifications expressly do not apply to actions filed before
Cctober 1, 1994, they are not relevant to the instant case.
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the effort expended by each party in accumrul ating
the marital property or the interest in the pen-
sion, retirenent, profit sharing, or deferred conp-
ensation plan, or both;
(9 any award of alimony . . . ; and
(10) any other factor that the court considers necessary
or appropriate to consider in order to arrive at a
fair and equitable nonetary award or transfer of an
interest in the pension, retirenent, profit
sharing, or deferred conpensation plan, or both.
Wi |l e consideration of the factors is mandatory, Hol ston, 58
Ml. App. at 318-19, the trial court need not "go through a detailed
check list of the statutory factors, specifically referring to
each, however beneficial such a procedure mght be . . . for pur-
poses of appellate review" Gant, 53 Ml. App. at 618. I f the
court determines that the division of marital property based on
title would be unfair, the court has several options. It nmay order
a party to pay a fixed sum of cash and inmmediately reduce that
order to judgnent; FL 8§ 8-205(c); it may establish a schedule for
future paynents of all or part of the award; Ross v. Ross, 90 M.
App. 176, 188-89, vac. on other grounds, 327 Ml. 101 (1992); it may
transfer ownership of an interest in a pension, retirenment, profit
sharing, or deferred conpensation plan fromone party to the other;
FL 8§ 8-205(a).
On remand, the Chancellor nust satisfy Dom ngues and its pro-
geny. In doing so, the court should exam ne the factors specified

in FL § 8-205. The Chancel |l or nust al so reconsi der the anpunt of

the nonetary award in light of any new evidence concerning the
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val ue of the Montgonery Village asset and any nodification to the

awards of alinony and attorney's fees.

V. Alinony

A.  Alinony | n General

The award of alinmony is governed by FL Title 11. It is well
established that the purpose of the alinony statute is to provide
trial courts with the ability to ensure "an appropri ate degree of
spousal support . . . after the dissolution of a marriage." Tracey
v. Tracey, 328 M. 380, 388 (1992). If the court deens alinony
appropriate, it may award it retroactively under FL 8§ 11-106(a)(2)
("The court may award alinmony for a period beginning from the
filing of the pleading that requests alinony."). An appel |l ate
court wll not disturb an alinony award unless the trial court has
arbitrarily exercised its discretion or its judgnment was otherw se
wong. Id. at 385.

Fi xed-term "rehabilitative" alinony is clearly preferred to
indefinite alinony. Tracey, 328 MI. at 391; Turrisi v. Sanzaro,
308 Md. 515, 524-25 (1987); Bricker v. Bricker, 78 Ml. App. 570,
573-74 (1989); Rosenberg, 64 Ml. App. at 531. |In Tracy, the Court
of Appeal s said:

[ T] he purpose of alinmony is not to provide a lifetine

pensi on, but where practicable to ease the transition for

the parties fromthe joint married state to their new

status as single people living apart and independently.

Expressed ot herwi se, alinony's purpose is "to provide an
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opportunity for the recipient spouse to becone self-
supporting.” The concept of alinony as |life-long support
enabl i ng the dependent spouse to nmaintain an accustoned
standard of living has |argely been superseded by the
view that the dependent spouse should be required to
becone sel f-supporting, even though that mght result in
a reduced standard of i ving.
ld., at 391 (citations omtted). See also, Rock v. Rock, 86 M.
App. 598, 608 (1991); Blake v. Blake, 81 Ml. App. 712, 727 (1990);
Rogers v. Rogers, 80 M. App. 575, 591 (1989); Thomasian v. Thona-
sian, 79 Md. App. 188, 194-95 (1989); Canpol attaro v. Canpol attaro,
66 Md. App. 68, 75 (1986); Holston v. Holston, 58 M. App. 308,
321, cert. denied, 300 Md. 484 (1984). Moreover, if the court is
satisfied that, based on the evidence, rehabilitative alinony would
provide a useful incentive to a party, the court may structure the
alinony to include both rehabilitative and indefinite conponents.
See Coviello v. Coviello, 91 Md. App. 638, 642-53 (1992).
Nevert hel ess, the Legislature and the courts have recognized
that rehabilitative alinony may not always be appropriate. Section
11-106(c) authorizes trial courts to award indefinite alinony if
either (a) due to age, illness, infirmty, or disability, the
dependent spouse cannot reasonably be expected to becone self-
supporting, or (b) the difference in |ifestyle between the parties
wi |l remain "unconscionably disparate,” even if both spouses becone

fully self-supporting. The party seeking such alinony, however,

bears the burden of proving the statutory requirenents. Thonasi an,
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79 Md. App. at 195.7

In the instant case, as we have noted, the court did not com
ply with the Dom ngues requirenment in resolving appellant's excep-
tions as to alinmony. Further, the court's coments do not reveal
whet her the court considered all the factors, specified in FL § 11-
106(c), concerning the appropriateness of awarding indefinite ali -
nmony rather than rehabilitative alinony. Nor do we know why the
court rejected the request for indefinite alinony. W are thus
unabl e to express any opinion as to whether the refusal vel non to
award indefinite alinmony was an abuse of discretion. To assist the
court on remand, we shall review sonme of the pertinent facts
adduced by the evidence as well as the applicable | aw

Ms. Doser was fifty years old at the tinme of the | ast hearing
before the circuit court. Also, she suffers from post-polio syn-
drome, which limts her nobility and endurance. On the other hand,
al t hough she had not held a job--either full-time or part-tine--
since the marriage, she had already earned her bachel ors degree,
was working toward a masters degree, and was training to becone a
pr of essi onal counselor. She also testified that she anticipated
being able to work for her church upon conpletion of her training.

The master was apparently uninpressed with Ms. Doser's failure to

" \\& recogni ze that expert testinony, while helpful, is not
general ly necessary to denponstrate that a party either will or
wi |l not becone self-sufficient. Bricker v. Bricker, 78 M. App.
570, 575-76 (1989).
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earn noney, notw thstanding her tinme commtnents as student and
honmenmaker, and he suggested that Ms. Doser find ways to reduce her
expenses. But neither the nmaster nor the court nade any attenpt to
cal cul ate what her future expenses or income would be. Such a
calculation is obviously an inportant conponent of any finding of
sel f-sufficiency.

We turn to whether the parties' obvious disparity in incone
woul d justify indefinite alinmony. "The underlying purpose of ali-
mony is not designed to create a subsistence level for the nore
dependant spouse; rather, the court is required to consider nuner-
ous factors, including the lifestyle to which he or she had becone
accustoned." Strauss, 101 Ml. App. at 512 (enphasis added).

Assum ng Ms. Doser ultimately will becone self-sufficient, she
will enter the | abor pool for the first tine at over fifty years of
age, with physical |[imtations. Therefore, the court should con-
sider the extent to which she will earn incone conparable with M.
Doser's salary. W recognize that the Court of Appeals has de-
clined to adopt "a hard and fast rule regarding any disparity" in
i ncome for purposes of awarding indefinite alinmny. Tracey, 328
Md. at 393. Nevert hel ess, gross disparities in inconme |evels
frequently have been found unconsci onabl e, and have supported the
award of indefinite alinony. See, e.g., Tracey, 328 M. at 393
(gross disparity found where wife's incone was 28% of husband' s);

Blaine v. Blaine, 97 Mi. App. 689, 708 (1993), aff'd, 336 M. 49
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(1994) (sanme, with 23%; Rock, 86 MI. App. at 609-11 (sane, wth
20-30%; Broseus v. Broseus, 82 M. App. 183, 196 (1990) (sane,
with 35%; Bricker, 78 Ml. App. at 577 (same, wth 35%; Benkin v.
Benkin, 71 Md. App. 191, 199 (1987) (sane, with 16%; Rogers, 80
Ml. App. at 592 (sanme, with 15%; Zorich v. Zorich, 63 M. App
710, 717 (1985) (sane, with 20%; Holston, 58 Md. at 322-23 (sane,
with 159 ; Kennedy v. Kennedy, 55 Ml. App. 299, 307 (1983) (sane,
wth 34%. See also, Strauss v. Strauss, 101 M. App. 490, 512
(1994) (court abused its discretion in only basing the award of
indefinite alinony on wife's "expressed needs and her ability to
nmeet those needs" w thout considering the parties' respective life-
styles); Melrod v. Melrod, 83 MI. App. 180, 195-97, cert. deni ed,
321 Md. 67 (1990) (despite short marriage, the disparity in incone
was so great that award of indefinite alinony not an abuse); Wassif
v. Wassif, 77 Md. App. 750, 755, cert. denied, 315 Md. 692 (1989).
But see, Geen v. Geen, 64 M. App. 122 (1985) (given a |arge
monetary award, disparity of 22% was not unconsci onabl e).

Were circunstances have warranted, we have found an abuse of
discretion for the failure to award indefinite alinony. See, e.g.,
Rogers, 80 MJ. App. at 594; Wassif, 77 Ml. App. at 758; Hol ston, 58
Ml. App. at 324. In Wassif, for exanple, we found that a three-
year award of rehabilitative alinony, in the nonthly anmount of
$500, constituted an abuse of discretion. There, the husband was

an anest hesi ol ogist; the wife had a high school degree and had been
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an X-ray technician before the marriage, but her certification had
| apsed. The marriage | asted about 17 years. Wile the wife had no
significant inconme-generating assets, it was anticipated that she
woul d receive a substantial sumif the parties were able to sel

their beach condom niuns. Mreover, the wife was only 36 at the
time of the divorce, was in fine health, and had worked as a book-
keeper for her husband. Nonethel ess, we recogni zed that the par-
ties woul d have an unconsci onabl e disparity of incone, and we held

that the wfe was entitled to indefinite alinony.

B. Anount of Alinony

On remand, the court also wll have to review the anpunt of
al i nony. FL 8 11-106(b) sets forth the factors that the trial

court nust consider when making an award of alinony. They are:

(1) the ability of the party seeking alinmony to be
wholly or partially self-supporting;

(2) the tinme necessary for the party seeking alinony to
gain sufficient education or training to enable
that party to find suitable enpl oynent;

(3) the standard of living that the parties established
during their marriage;

(4) the duration of the marri age;

(5) the contributions, nonetary and nonnonetary, of
each party to the well-being of the famly;

(6) the circunstances that contributed to the estrange-
ment of the parties;

(7) the age of each party;

(8) the physical and nental condition of each party;

(9) the ability of the party from whom alinony is
sought to neet that party's needs while neeting the
needs of the party seeking alinony;

(10) any agreenent between the parties; and

(11) the financial needs and financial resources of each
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party, i ncl udi ng:

i all inconme and assets, including property that
does not produce inconeg;

iit. any [marital] award nade . . .

iii. the nature and anount of the flnanC|aI obl i ga-
tions of each party; and

iv. the right of each party to receive retirenent
benefits.

In considering these factors, the trial court need not use
formul ai c | anguage or articulate every reason for its decision with
respect to each factor. Hollander v. Hollander, 89 M. App. 156,
176 (1991);8 Canpolattaro, 66 MI. App. at 81. Rather, the court
must clearly indicate that it has considered all the factors.
Bl ake, 81 Md. App. at 728. Were the trial court's review of the
factors is not clear, this Court nay look to the record as a whole
to determ ne whether the trial court's findings were based on a
review of the factors. Rogers, 80 Mi. App. at 591 (citing Newran
v. Newman, 71 Md. App. 670, 678 (1987)).

Again, a review of sone of the evidence in the instant case
hi ghlights the conclusion that "[a] given set of facts does not
| ead nmechanically to a single, automatic disposition but may sup-
port a range of discretionary dispositions." Wnger, 42 M. App.
at 602. Here, the parties were married for a quarter century.

Al t hough the Iength of the nmarriage was an inportant consideration

in Melrod, the trial court here seens not to have placed any

8 The Hol landers in the cited case are not related to Judge
Hol | ander.
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particul ar weight on the length of the parties' marriage. Further,
the parties are in their fifties and, apparently, neither one is in
good health. The parties do not dispute that M. Doser sought to
termnate the marriage on his owmn. As noted above, it is unclear
whether, and if so the degree to which, Ms. Doser will be able to
becone sel f-supporting. Wiile there is little evidence concerning
the famly's standard of living, there is evidence that the famly
al ways had financial struggles. |In addition, M. Doser had amassed
consi derabl e personal debt and incone tax liabilities follow ng the
separation. This evidence does not inexorably lead to a single
resol ution. Consequently, in setting an amount of alinony, the
court should specify which factors it has wei ghed nost heavily, and

the evidence in the record upon which it relied.

VI. De Novo Testinony

I n her argunent concerning Question 4, and parts of her argu-
ment regarding Questions 1, 2, and 3, M. Doser contests the
court's refusal to remand to the master for a conplete reval uation
of all marital property. Appellant argues that the court was bound
as a matter of law either to conduct a de novo hearing on al
i ssues or else remand. She al so argues that, once the Chancellor
i ndicated he intended to remand as to the value of Montgonery Vil -
| age, his subsequent failure to do so was an abuse of discretion.

W di sagree.
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Maryl and Rul e 2-541(i) governs the procedure when, at a hear-
i ng on exceptions, the question of whether to accept further evi-
dence arrises. This Rule gives the trial court broad discretion to
deci de whether to hear additional testinony in deciding exceptions.
Lem ey, 102 MJ. App. at 287; Best v. Best, 93 MI. App. 644, 649-50
(1992); cf. MI. Rule 2-535 (notion to exercise revisory power). It
states, in pertinent part, as foll ows:

The court may deci de exceptions w thout a hearing, unless

a hearing is requested . . . . The exceptions shall be

deci ded on the evidence presented to the nmaster unless:

(1) the excepting party sets forth with particularity the

addi tional evidence to be offered and the reasons why the

evi dence was not offered before the master, and (2) the

court determnes that the additional evidence should be

considered. If additional evidence is to be considered,

the court may remand the matter to the nmaster to hear the

addi ti onal evidence and to nmake appropriate findings or

conclusions, or the court may hear and consider the addi -
tional evidence or conduct a de novo hearing.
(Enphasi s added). Moreover, case |aw makes clear that the chan-
cellor "may order de novo fact-finding in whole or in part." Best,
93 M. App. at 651 (underline added).

Appel | ant has presented no authority for the proposition that,
once the court determnes that further evidence is warranted, the
court must either reopen every issue resolved before the master or
remand for reconsideration of all issues. |Indeed, such alimta-
tion, by forcing unnecessary duplication, would underm ne the val ue

of referring matters to nasters at all. See Dom ngues, 323 M. at

497 ("If a chancellor nust essentially duplicate the effort and
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dedication of tinme of a master in order to ultimately decide a
case, nothing has been gained by referral to the naster."). Nor
has she produced any authority supporting her argunment that, once
a court selects a course of action, it cannot thereafter change
t hat course without abusing its discretion. |In any event, here the
Chancel | or never ordered a remand; he only comented that he inten-
ded to do so. Absent an order, it is not apparent that the court
actually changed its course at all

In the instant case, Ms. Doser's Exceptions included a request
for permssion to present de novo evidence. The Chancellor had
three options--review the exceptions on the basis of the evidence
already in the record, remand, or receive the de novo evidence dir-
ectly. Odinarily, this decisionis within the discretion of the
trial court. Best, 93 Mi. App. at 649-50. Absent a show ng that
the particular decision was an abuse of that discretion, we wll
not disturb it. Nonetheless, as we have already observed, because
of the age of the evidence, the court may not be able to rely
solely on stale econom c evidence. Dobbyn, 57 Ml. App. 674-78 (re-
i ance on valuation testinony concerning stocks, taken thirteen

nmont hs before decree was issued, held to be error).

VII. Attorney's Fees
A party may request counsel fees under FL 8 11-110. This sec-

tion provides, in pertinent part:
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(b) Authority of court. -- At any point in a proceedi ng
under this title, the court nmay order either party
to pay to the other party an anmount for the reason-
abl e and necessary expense of prosecuting or defen-
di ng the proceeding.

(c) Required considerations. -- Before ordering the
paynment, the court shall consider:

(1) the financial resources and financial needs of
both parties; and

(2) whether there was substantial justification
for prosecuting or defending the proceeding.

See al so, Blake, 91 Md. App. at 730. The award or denial of coun-
sel fees is governed by the abuse of discretion standard. Covi -
ello, 91 Ml. App. at 658.

G ven that the court granted alinmony, it follows that M.
Doser was justified in prosecuting her alinony claim Moreover,
"justification,” for the purposes of FL 8 11-110(c)(2), is not
equi valent to "success;" even if Ms. Doser did not receive the ali-
nmony she requested, her |oss would not preclude an award of counsel
fees. See, e.g., Strawhorn v. Strawhorn, 49 M. App. 649, 658-60
(1981) (although alinony award to wife was reversed as too high,
award of counsel fees was not abuse of discretion). |ndeed, even
if sone of the |legal fees were partially due to frivolous litiga-
tion, such conduct does not preclude an award for the renainder.
Odunukwe v. Odunukwe, 98 MI. App. 273, 287 (1993). The conduct of
the party during litigation is, however, a factor to be considered.
ld.; see also Ml. Rule 1-341 (conduct in bad faith).

In this case, the court expressed dismay at the extraordi na-
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rily slow pace of the proceedings, calling the case a "travesty."
Al though it is not entirely clear, the Chancell or and the nmaster
apparently placed the bulk of the blame for this delay on M.
Doser. Nevert hel ess, based on the nmaster's recomendation, the
court granted appellant the sumof $10,000 in attorney's fees, rep-
resenting nore than half of the fees she had request ed.

I n support of her claimof error, Ms. Doser argues that the
full $18,000 she requested shoul d have been awarded sinply because
she is the "econom cally dependent party." She has not provided
any law that would entitle her to an award of the full anount based
upon her dependency. Nor has she denonstrated that she was bl ame-
| ess in causing the extraordi nary delays. Consequently, we do not
di scern any basis for concluding that the actual award constituted
an abuse of discretion. On remand, however, the court may elect to
reconsider this anount in light of our discussions of lawwth res-
pect to the remaining issues.

JUDGVENT VACATED;, CASE RENMANDED
FOR FURTHER PROCEEDI NGS CONSI S-
TENT WTH THIS OPI NION.  COSTS

TO BE PAI D ONE-HALF BY APPEL-
LANT AND ONE- HALF BY APPELLEE
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