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This is an appeal fromthe Grcuit Court for Carroll County
(Beck, J.) wherein the court granted summary judgnent in favor of
appel | ees, thereby conpelling a conveyance pursuant to the terns
of an executed deed.

EACTS

In 1974, Alton and Helen Drolsum acquired from John D.
Hannon residential property along Babylon Road in Carroll County.
Reservation was nmade of a strip of land thirty feet wde for the
subsequent conveyance to Carroll County for road purposes. An
uni nproved driveway traverses the Drol sum property and connects
to a nearby parking area. A second, smaller uninproved | ane
herein referred to as a "machinery lane," |ies adjacent thereto.

The Drolsunms allege that on 29 June 1990 a pickup truck
registered to David Horne, a neighbor of the Drol suns, was driven
down the machinery lane by either Horne or his brother-in-I|aw,
Phillip Jung, wthout the consent of the Drolsuns. On this
basis, the Drolsuns filed a civil conplaint alleging trespass and
seeking, inter alia, $10.00 in nom nal danages, $200,000 in
conpensat ory damages, and $100, 000 in punitive damages from each
def endant .

The Hornes maintained a mailbox on the strip of |and
originally reserved by the grantor for w deni ng Babylon Road. In
their third anmended conplaint filed on 24 Cctober 1992, the

Drol suns all eged a trespass against the Hornes as a result of the



pl acenment of said mail box upon |land clained by the Drol suns and
t herei n sought $10.00 in nom nal damages, $200,000 in
conpensatory damages, and $100,000 in punitive damages. I n
actuality though, legal title to the land was held at that tine
still by Hannon.

On 9 February 1993, Hannon issued a supplenental deed to the
Drol sums, extinguishing the reservation held by Hannon and
granting the strip of land to the Drolsuns. The result of this
action by Hannon is that fromthe date of the supplenental deed
forward, the Drol suns were to enjoy possession of the entire 1974
conveyance in fee sinple. The Drolsuns tinely recorded the deed
anong the land records of Carroll County. The record reflects
that during the pendency of that action the Drolsuns attenpted to
tanper with or renove the Hornes' mail box.!?

By order of the circuit court, on 19 August 1993, the Board
of Comm ssioners of Carroll County (Carroll County) were joined
to the action as necessary plaintiffs. Carroll County filed a
nmotion to dismss and included, in support thereof, the affidavit
of Howard Noll, Chief of the Carroll County Bureau of
Engi neering, which reflected that the County then had no interest
in the strip of land that was originally reserved by Hannon. The
noti on was deni ed.

Additional facts will be supplenented as necessary.

118 U.S.C. § 1705 (1996 Supp.) nmndates penalties of up to three years
i ncarceration for this type of conduct.



Appel l ants present for our review the follow ng issues,

par aphr ased:

The genesis of this appeal

erection

Dr ol suns'

brother-in-law, Phillip Jung,

1. Whet her the | ower court erred in issuing
an order conpelling appellants to convey
an interest in land to appellee, Carrol
County.

2. Whet her the Carroll County Board was
properly joined as a necessary party to
the instant action.

3. Whet her the | ower court erred in
granting appellees' notion for partial
summary judgnent w thout a hearing.

4. Whet her the | ower court erred in
I Ssui ng, sua sponte, an injunction
restraining appellants from renoving
appel | ees’ mail box.

5. Whet her the | ower court erred in denying
appellants' notion to conpel disclosure
to appel |l ees' tel ephone records.

6. Whet her the trial court's actions

of

property. To compound the harm M. Horne or

constitute prejudicial conduct to the
extent that appellants' right to due
process was vi ol at ed.

DI SCUSSI ON

a nmailbox that allegedly encroached

| ane owned by the Drol suns.?

2The Drol suns pursued criminal trespass charges against Horne for this

"Questi on —Wen shoul d an attorney say
to aclient?

action. He was found not guilty.

no

revol ves around the Hornes'

upon

as

t he

hi s

all egedly drove down a machinery



Answer —— Wien asked to file a lawsuit I|ike
this one."

* * *

"I'n our puzzlenent as to how this case even

found its way into court, we are rem nded of

the words of a romantic poet.

"The [law] is too nmuch with us; late and

soon,

Getting and spending, we lay waste our

[judicial] powers:

We have given our hearts away, a sordid

Boon!'

(Wordsworth, The Wrld Is Too Muich Wth Us

(1807) with apologies to WIIliam Wrdsworth

who we feel, if he were here would approve.)"
McDonald v. John P. Scripps Newspaper, 257 Cal. Rptr. 473 (Cal
App. 2 Dist. 1989).

The Drol suns have enbarked on a hunt, seeking to capture the
prey who has dared to cross them both in real estate and in
principl e.

| & I

Before reaching the | egal issues posed by this assertion, we
think it necessary to address the issue of whether the Drol suns'
had standing to bring a trespass action for +the alleged
trespassory placenent of the Hornes' nmailbox. At the tine of the
conplaint, Hannon, not the Drolsuns, had legal title of the
reserved strip of |and. | nasnmuch as the Drol suns have conceded
that this issue was not raised below, and thus not preserved for

this Court's review, we need not address it. See Maryl and Rul e

8-131(a).



The product of this waived msjoinder is that the Drol suns
were ultimately ordered to convey to the County the strip of |and
which was transferred to them via the supplenental deed. The
Drol suns submt that this was inproper because in the County's
initial notion to dismss, it expressed that it had no interest
in the strip of land reserved by Hannon. This argunent shoddily
ignores the true error manifested by the ordered conveyance;
that according to the ternms of Hannon's deed and suppl enental

deed, the County never had an interest in the strip of land. Qur

judicial oath to pronote fairness and equity conpels us to
advocate for the just solution to this problem though this
analysis will likely be a matter of first inpression to the
Dr ol suns' counsel .

In interpreting a deed whose |anguage is clear and
unanbi guous on its face, the plain neaning of the words used
shall govern w thout the assistance of extrinsic evidence. See
generally Mnms v. Arnstrong, 31 Md. 87 (1869) (in construing a
deed all words shoul d be consi dered).

Contained within the original deed executed by Hannon was
the foll ow ng | anguage:

Savi ng and Excepting, however, all that strip or

portion of the aforedescribed parcel that lies within a

di stance of thirty (30) feet of the centerline of the
existing road bed of Babylon Road, said strip being
hereby expressly reserved by [Hannon], his heirs and

assigns, for [the] purpose of w dening said road and
t he conveyance thereof to the County Conm ssioners of

Carroll County. . . All, however, wthout any oblig
ation
and



with
t he
absol
ut e
di scr
etion
o] f
t he
selle

(Enmphasi s added.)

The suppl enent al deed extingui shed the Hannon's reservation
by use of the foll ow ng | anguage:

The purpose and effect of the instant supplenental deed
shall be to nodify the above-described deeds of My 6,
1974, and May 23, 1974, so as to extinguish [Hannon]'s
reservation of the thirty foot strip. :

TO HAVE AND TO HOLD the above-described 30-foot strip
of ground . . . to the proper use and benefit of the
said ALTON RAYMOND DROLSUM and HELEN N. DROLSUM his
wife, as tenants by the entireties.

(Enmphasi s added.)

We think it unequivocally clear that Hannon held legal title
to the reservation until such tine as he conveyed to the Drol suns
via the supplenental deed. At no time whatsoever did Carrol
County have title to the reserved strip of |and. It was
therefore error for the lower court to conpel the conveyance as
it did.

111
The Drolsunms aver that it was error for the lower court to

grant the Hornes' notion for summary judgnent with respect to

damages absent a hearing when one was duly requested in the



original notion. In support of this position, they rely on
Maryl and Rul e 2-311(f), which states in pertinent part:

(f) Hearing -- Oher Mtions. -- -
Except when a rule expressly provides for a
hearing, the court shall determne in each
case whether a hearing will be held, but it
may not render a decision that is dispositive
of a claim or defense without a hearing if
one was requested as provided in this
section.

Omitted fromtheir authority, however, is subsection (b) of the
Rul e, which states in pertinent part:
(b) Response. -- ... If a party fails
to file a response required by this section,
the court may proceed to rule on the notion.

Damages are not dispositive of a claim or defense. The
provi sions of subsection (f) are therefore not invoked. Under
subsection (b), the trial court properly exercised its discretion
in ruling on the notion, because the Drolsuns failed to respond

to the Hornes' notion for summary judgnent on this basis.
|V
The ~circuit court, acting sua sponte, issued an order
enjoining the Drolsunms from (re)noving the Hornes' mailbox, and
therein stated:

"Upon this Court's sua sponte review of this
matter, we have determ ned that the rights of
Def endants, David Horne and Carol Horne, to
maintain their mailbox inits pr e s e nt
| ocation are at issue in this case. Thi s
Court is aware that Plaintiffs have noved the
mai l box in the past because this Court
entered an injunction regarding the sane
issue in another proceeding in the Grcuit
Court for Carroll County.... W ... desire



to preserve the status quo until the issue is
resolved in this litigation

Al t hough the injunction was not objected to below, the
Drolsuns insist that this noratorium on this potentially
trespassory conduct violates their due process rights. W need
not render an opinion as to the nmerit of this argunent, inasnmuch
as to the specific incident it was waived. See Maryland Rule 8-
131(a).

W note, however, that the effect of our reversal of the
trial court's order directing the Drolsuns to convey the property
is to return the Drolsuns to the status of owners in fee sinple,
fully capable of initiating future ejectnent or trespass actions
agai nst those, including appellees, who continue to maintain a
mai | box on the Drol suns' property.

\Y

During discovery, the Drolsuns sought to produce from
appel | ee Jung:

"[a]ll records of |ong-distance telephone
calls [that] originated from or otherw se
were charged to the residence of Defendant
Jung during the period from June 29, 1990
t hrough August 21, 1990."

Wthin the context of Horne's crimnal trial on charges of
trespass, appellee Jung testified that it was he, not appellee
Horne, who inadvertently drove onto the machinery |ane bel ongi ng
to the Drolsuns. In their notion to conpel discovery, the
Drol suns represented that they were "nevertheless convinced,

based on their personal observation of the trespass of that date,
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that Defendant David Horne, not Defendant Jung, was the
trespasser, and that Defendant David Horne conmtted the trespass
knowi ngly and maliciously, as part of a canpaign of harassnent of
the Drol suns...."

Here, the putative hunter seeks to fortify his arsenal by
not only adding to the caliber of his weapon, but also by
handi capping his prey. But for the existence of a |level playing
field, a gane is not a game, it is an exhibition. The tria
court did not tolerate such grievous exhibitions. It as well as
this Court nust insure the triunph of fundanental fairness and
equity, and nust not allow a party to be burdened unreasonably by
irrel evant and onerous requests by opposing counsel. The tria
judge properly denied the Drol suns' notion to conpel and thereby
insured a level playing field in the litigation arena.

Maryl and Rule 2-401 allows for the discovery of material
legitimately relevant to a pending action in hopes of expediting
litigation. See Barnes v. Lednum 197 M. 398 (1951).% A tria
judge has the discretion to limt the scope of discovery in order
to prevent its enploynent in an abusive fashion. Bl ades v.
Wods, 107 M. App. 178, 184 (1995). Assunm ng arguendo that this
request poses any nerit to the clains before the circuit court,

that nerit can only relate to the earlier dismssed count

3G ven that one might believe this request to be harassing in nature, or as
bei ng brought in | ess than good faith, appellant's counsel ought be m ndful of
the provisions set forth in Maryland Rule 1-341 and 2-433, so as not to hinself
becone the hunted in collateral matters.



all eging civil conspiracy, inasnmuch as the Drol suns do not take
issue with the nmerits of the lower court's disposition of the
civil trespass claim
VI

Appel lants also allege that they were unduly prejudiced by
the trial court's action, which caused a violation of their due
process rights and denied them the opportunity to receive a fair
trial.

As we pointed out in Wagner v. Wagner, 109 Md. App. 1, 23-25
(1996):

Just what process is due is determ ned by an

anal ysis of the particular circunstances of
the case, including the functions served and

interests affected. Due process, however,
does not nean that a litigant need be
satisfied with the result. - | ndeed, it

is sufficient if there is at sone stage an
opportunity to be heard suitable to the
occasion and an opportunity for judicial
review at l|east to ascertain whether the
fundanental el enments of due process have been
met. Moreover, with respect to | egal issues,
due process does not even necessarily require
that parties be given an opportunity to
present argumnent.

Due process, thus, is a flexible concept
that calls for such procedural protection as
a particular situation may denmand. It does
not require procedures so conprehensive as to
preclude any possibility of error. St at ed
another way, due process nerely assures
reasonabl e procedur al protections,
appropriate to the fair determnation of the
particul ar issues presented in a given case.
: Therefore, the asserted denial of due
process is to be tested by an appraisal of
the totality of the facts in a given case
Not ably, there is no requirenent that actua

10



prejudice be shown before denial of due
process can be established.

Once it is determned that an interest
is entitled to due process protection, the
pertinent inquiry then becones what process
is due, a determnation that requires
consideration and accommodation of bot h
governnent and private interests; a bal ancing
of the various interests at stake. Pl ainly
stated, due process is not to be evaluated in

a vacuum Its purpose is to assure basic
fairness of procedure and, if departure from
procedure results in unfairness, it may be

said to deny due process; if no unfairness
results, there is no denial of due process.
(Gtations omtted.)

Wth these considerations in mnd, we turn to the present
case. It appears that appellants, under cover of night, have
once again lit their torches and sumoned their hounds to pursue
their newest source of discontent. Having now encountered a new
scent to track, the hounds and their masters, confident that this
prey wll not evade them rekindle the flame of their
conspiratorial vigil and follow an all too famliar trail. The
prey of old, the neighbors who allegedly conspired against the
Drol suns and were granted sunmary judgnent in an earlier action,
proved to be far too fleet and elusive to track. The hunters
ponder : "Perhaps the true target is cloaked in a black robe.™
We, |ike a postman, repel the hounds with a can of judicial mace.

We are able to find in the record below not the faintest
scent, not the barest outlines of any footprints that even

remotely support this reckless contention now nmade by the

Drol sums. The issued is waived. See MI. Rule 8-131(a).
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CONCLUSI ON

And so it is witten, and so it is done, this case m ght
wel | have concl uded before it begun. The hounds now rest, though
w thout their sought after prey. Per haps when dayli ght dawns,
all neighbors will be left in peace.

The hunter may still want his prize, which is certainly
not hing new, though the hunter wll now be the hunted, in
carrying the burden of obtaining further appellate review

JUDGVENT CORDERI NG ALTON AND
HELEN DRCLSUM TO CONVEY THE
ABOVE REFERENCED 30- FOOT STRI P
OF LAND VACATED.

ALL OTHER JUDGVENTS AFFI RMED.

COSTS TO BE SHARED EQUALLY BY
THE PARTI ES.
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