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Appel l ant, Duke Street Limted Partnership, was forned for
t he purpose of devel oping a parcel of land in Prince Frederick,
Maryl and. It appears that things did not go as well as appell ant
had hoped. The result was a suit agai nst appellee, the Board of
County Comm ssioners of Calvert County, that, on appeal, requires
us to address the question as to when a cause of action accrues
for the unconstitutional taking of property.

The suit alleged such a taking and contai ned four counts.
The first three sought damages for (1) violation of the Fifth and
Fourteenth Anmendnents to the United States Constitution and
Article Ill, 8 40 of the Maryland Declaration of R ghts; (2)
deni al of substantive due process; and (3) violation of 42 U S. C
8§ 1983. Count four sought a declaration that the deed executed
by appel | ant conveying the property in question to appellee was
invalid for |ack of consideration, and that appell ant was
entitled to possession of the property.

The Grcuit Court for Calvert County entered sunmary
judgnent in favor of appellee on the followng basis: (1) al
clains were barred by imtations, (2) appellant had failed to
exhaust adm nistrative renedies, (3) there was no viol ation of
substantive due process as a matter of law, and (4) the deed from
appel lant to appellee was valid. Appellant appeals fromthat
j udgnent .

Appel | ee cross-appeals and, while not chall enging the
judgment entered in its favor, asserts that a pre-judgnment ruling
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by the trial court invalidating Calvert County Zoning Regul ation
8 6-4.01A shoul d be vacated, and that appellee's notion to
di sm ss shoul d have been grant ed.

Appel I ant presents the follow ng two questions for our
consi derati on:

1. Did a dispute about material facts preclude the
granting of summary judgnent on the grounds of
[imtations?

2. Shoul d the action have been dism ssed for failure to
exhaust adm ni strative renedi es?

We affirmthe decision of the trial court because the causes
of action are barred by limtations and, consequently, we have no
need to decide the other issues raised on appeal. W also vacate
the order of the trial court invalidating Calvert County Zoning

Regul ation 8 6-4.01A, w thout deciding the issue, for reasons

di scussed bel ow.

l.
Fact s
The basic facts are not in dispute. On Septenber 13, 1988,
appel l ant acquired a tract of |and containing approximately 10.5
acres fronting on both Route 2-4 and Duke Street in Prince
Frederick, Calvert County, Maryland. Prior to purchasing the
| and, appel |l ant prepared and had approved by the Cal vert County

Pl anni ng Conm ssi on (Pl anni ng Conmm ssion) a subdivision plan for



the property which created a | ot of 3.9232 acres (lot one) and
whi ch was shown on a subdivision plat recorded anong the Pl at
Records of Calvert County. After the purchase, appell ant
proceeded to devel op the remainder of the property (lots two and
three), fronting on both Route 2-4 and Duke Street.

During the early stage of the devel opment effort for the
remai nder of the property, appellant was advi sed by appell ee that
in order to obtain approval of the proposed project appellant
woul d have to construct two streets on its property that net
certain construction standards, and that the street intersecting
with Route 2-4 would have to be dedicated as a public street.
The requirenments were contained in a docunent dated February 14,
1989, submtted to appellant by appell ee.

During the sanme tine frane, appellee was in the process of
adopting a Master Plan for Prince Frederick. As adopted in July
1989, the Prince Frederick Master Plan included a road system
depicting a new street intersecting with Route 2-4 in
approxi mately the sane |location as the street referred to in
appellant's plan. The Master Plan al so depicted a crossover of
Route 2-4 at its intersection with the new street.

Appel l ant entered into a purchase and sal e agreenent dated
Decenber 28, 1988, to sell approximately 4.5 acres of the
property, to close within 180 days of the date of the agreenent.
The agreenent was subject to certain contingencies, including
subdi vi si on approval, that roads and intersections shown on a
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final site plan would be constructed to County and State
standards, and that "the final site plan shall show a crossover
t hrough the nmedian of Route 4 directly across fromthe access
road on the final site plan.”

Appel  ant submtted prelimnary subdivision plans and a pl at
in March 1989 and appellee's Planning Departnent and Conm ssion
approved the plan on June 23, 1989. The plan showed the two
streets nentioned above, one intersecting wwth Route 2-4, now
named Monitor Way, and the other intersecting with Duke Street,
now nanmed Merrimac Way. Because Route 2-4 is a divided highway,
a crossover was needed to allow traffic maxi num access between
Monitor WAy and Route 2-4. The subdivision plan described
several scenarios, ranging froma limted crossover to a ful
crossover. It appears fromthe record that both appell ant and
appel | ee desired the crossover to be built, since both parties
woul d benefit fromit.

Because Route 2-4 is a State highway, appellee's approval of
the plan recited that appellant would have to apply to the State
H ghway Adm nistration for approval to make a cut in the nedi an.
Appel I ant subsequently requested perm ssion fromthe State
Hi ghway Adm nistration to construct the crossover at the
intersection of Route 2-4 and proposed Monitor Way. The State
H ghway Adm nistration, in a letter dated April 7, 1989, declined
to approve the crossover.

Appel l ant entered into a Public Wrks Agreenent dated
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Cct ober 19, 1989, providing for the construction of the two
streets. Pursuant to the agreenent, appellant was required to
dedicate the land for both the streets,! performthe necessary
engi neering work, construct the streets, maintain themfor a

peri od of one year follow ng construction, (July 1, 1991 is the
operative date) and to indemify appellee fromall clains arising
fromthe construction of the streets. The Public Wrks Agreenent
contai ned an expiration date of August 31, 1991. The streets
were constructed and transferred by appellant to appell ee by deed
dated March 28, 1990 and recorded anong the Land Records of

Cal vert County.

As nmentioned, the State H ghway Admnistration initially
refused to allow the crossover but |ater agreed to reconsider and
ordered a traffic study. The issue was described as "open" in a
meno dated Novenber 7, 1989, after the subdivision approval on
June 23, 1989 and the execution of the Public Wrks Agreenent on
Cctober 24, 1989. The State H ghway Adm nistration finally
granted perm ssion to construct the crossover in 1992, but a
debat e ensued as to who should pay for the crossover. In January

of 1995, there was a witten proposal to split the cost equally

lAppel | ee required that Mnitor Way be deeded to it
i mredi ately but that Merrimac Way be deeded to it "on demand.”
Appel  ant argues that this was tantanount to a requirenent that
t hey both be deeded. Though the interpretation of this |anguage
causes the parties to disagree as to whether or not Merrimc Wy
was given freely to the county, it has no bearing on the
[imtations issue.



between the State, appellee, and appellant, with appellee
fronting appellant's share to be reinbursed at a later tine.
Appel lant did not sign this agreenent and the cross-over has not
been built; consequently, Mnitor Way cannot be accessed by
sout hbound traffic on Route 2-4, although the conplaint alleged
that "there are plans to construct the [crossover] in fiscal year
1995. "

The crux of appellant's suit is that it was coerced into
bui | di ng and dedicating the streets, and that this coercion
anounted to an unconstitutional taking. Appellant maintains that

it was assured by appellee that the streets would be part of "an
integrated street system including a crossover at the
intersection of Monitor WAy at Route 2-4," that appellee intended
for appellant to rely on the assurances, and that appellee knew
appel l ant was relying upon the assurances by building and
transferring title to the streets. Appellant alleged that the
cost of the streets inposed an extraordi nary burden on its
project, that its property becane "econom cally worthless and
val uel ess" wi thout the crossover and the |ack of a crossover
denied it "all reasonable econom c use of the land."

In response, appellee filed a notion to dismss. After a
heari ng on Decenber 1, 1994, in an opinion and order dated
January 10, 1995, the trial court denied appellee's notion to
dismss. The trial court noted that appellee's notion raised

various issues, "including the statute of limtations and
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[appellant's] failure to state a cause of action as to al
counts."2? The court noted that "for the purposes of this early
nmotion, the allegations of the [appellant] nust be presuned to be
true" and found "both the date of the termi nation of the public
wor ks agreenent (August 31, 1991), and the term nation of the
street mai ntenance agreenent (July 1, 1991), to be within three
years of the June 30, 1994 filing date and, therefore, . . . not
an inpedinment to this filing."

The trial court further found that counts one, two, and
three, characterized as "inverse condemation" clains, stated a
cause of action based on the allegation that there was no
reasonabl e nexus between the taking of the streets and the
subdi vision requirenents. The trial court characterized count
four as an "action for possession . . . based primarily on
illegal extraction of property making the deeds unenforceable."”
The trial court acknow edged difficulty with appellant's argunent
"related to prom ses by county agents concerning the crossover”
but concluded that "the allegations of illegal taking, assumed to
be true at this stage, preclude dism ssal of this count at this

tinme."

2ln addition, the notion asserted that appellant's clains
were not ripe, that it had no property interest to protect, that
there was no proper allegation that it had been deprived of al
econom cally viable use of the property, that a contract action
could not be a basis for constitutional clains, that appellee
could not be vicariously liable, that equitable estoppel was not
applicable to a governnental entity, and that the facts were
insufficient to invalidate a deed.
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On July 5, 1995, appellant filed a notion for summary
judgment/ruling on point of law prior to trial, to which an
answer was filed on July 21, 1995. A hearing was held on August
15, 1995, and, on that sane date, the trial court entered an
order granting the request for a ruling on point of law. In
pertinent part, the order

FOUND, that Calvert County Zoning Regul ation
8§ 6-4.01A is in conflict with M. Annotat ed
Code Transportation Article 8§ 8-625(c)(2),

t hereby rendering the Zoning Regul ation § 6-
4. 01A invalid and it is further FOUND, that
the determnnation of this invalidity is
retroactive thereby rendering the [appell ee]
unable to rely on Calvert County Zoning
Regul ation 8 6-4.01A during trial.

Appel lee filed a notice of appeal fromthat ruling to this
Court. The appeal was dism ssed on August 29, 1995. 1In the
meanti me, on August 9, 1995, appellee filed a notion for summary
judgment. Appellant filed an opposition to the notion, appellee
filed a reply, and a hearing was held on August 28, 1995. On
that date and prior to the hearing on the summary j udgment
nmotion, appellant filed a notion for summary judgnent and a
motion in limne, seeking a ruling that appellee was liable as a
matter of law for the taking of appellant's property or, in the
alternative, a ruling that the only issues to be tried were
whether a legally sufficient nexus existed between appellee's
actions and appellant's project and the anpbunt of danages
sustained. Additionally, appellant sought a ruling that

appel l ee's experts would not be permtted to testify with respect
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to the issue of liability at trial. On Septenber 1, 1995,
appellee filed a notion to reconsider the trial court's ruling on
appellant's notion for sunmary judgnent/ruling on point of |aw
prior to trial and, on Septenber 11, 1995, appellee filed an
opposition to appellant's notion for summary judgnent and notion
inlimne. The trial court held a hearing on appellant's notion
for summary judgnent and notion in |imne on Septenber 14 but,
prior to ruling on that notion, issued an opinion and order dated
Sept enber 26, 1995, granting appellee's notion for summary
j udgnent. Subsequently, on Septenber 28, 1995, a "line" was
filed by the trial court, reciting that there was no need to
consider plaintiff's notion for summary judgnment and notion in
limne or defendant's notion for reconsideration of its earlier
ruling invalidating Calvert County Zoning Regul ation § 6-4.01A,
in light of the fact that summary judgnent had been entered in
favor of appell ee.

In the opinion and order dated August 28, 1995, granting
appellee's notion for summary judgnent, the trial court
summari zed the facts, the issues, and the reasons for its
conclusion. The court stated:

In the [appellee' s] notion for summary
judgnent, they allege several things:

1. The Statute of Limtations bars Duke
Street's cl ai nms.

2. The deed of the roads to the County is valid.
3. Plaintiff failed to exhaust adninistrative
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remedi es.

4. Plaintiff has no takings claim
because it deeded the property to
t he County.

5. Plaintiff has no standing.

6. Plaintiff has not denonstrated a

violation of its substantive due
process rights.

7. Plainti ff cannot denpbnstrate a
violation of § 1983.

8. A denonstrabl e nexus exists between
Plaintiff's property and the county
requirenents.

The Court will address the statute of
limtations, exhaustion of adm nistrative
remedies, validity of the deed and
subst antive due process.

The trial court then held that the twenty-year period of
limtations in Ml. Code Ann., Courts & Judicial Proceedings art.
(CJ), 8 5-103 (1995 Repl. Vol.) was inapplicable and that
appellant's clains were barred by the three year statute of
limtations contained in CJ] § 5-101.

I n addressing the question as to when the causes of action
accrued, the trial court found that appellant knew or should have
known of its loss at the tinme of execution of the deed to
appel |l ee and, consequently, that the statute of limtations for
counts one, two and three began to run "at the latest” on March
28, 1990. Wth respect to count four, the trial court found that
appel I ant knew or shoul d have known of the absence of

consideration for the deed at the tinme of its execution, knew or
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shoul d have known of its |oss, and could have chal |l enged the
legality of appellee's actions at the tine that it deeded the
property to appellee. Thus, the trial court concluded that al
clains were barred because they accrued no |ater than March 28,
1990, considerably nore than three years before appellant's

conplaint was filed on June 30, 1994.°3

3The trial court also found that there was consideration for
the deed in that appellant avoi ded mai nt enance costs assunmed by
appel l ee, that appellant failed to exhaust adm nistrative
remedi es, and there was no violation of substantive due process
as a matter of |aw
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.
Di scussi on
Counts one through three contain inverse condemmation cl ai ns
based on an allegation that appellee's actions constituted a
"taking" for which appellant seeks "just conpensation," a
vi ol ation of the due process clause of the Fourteenth Anendnent

for which appell ant seeks "damages," and a viol ation of the
Maryl and constitution.

Appel lant's assertions are vague as to the identity of the
property interest it believes was taken. The possibilities are
that appellant is asserting a taking and damages for the street
beds and that its allegation of dimnution in value refers to the
property underlying the street beds or, alternatively, that the
t aki ng and damages and the alleged dimnution in value refer to
the entire tract including the street beds.

The allegations in the conplaint and the | anguage in the
noti on papers appear to refer only to the street beds. At oral
argunent, appellant's counsel stated that the property taken was
the street beds, but that it included the cost of construction
and the obligations under the Public Wrks Agreenent.

Even if we assune an intent to claima taking or danage to
the entire property, there are no allegations or evidence of
val ue of that property at any point in time or of the inpact on

val ue because of the failure to construct a crossover at any
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given point in tinme. There is nothing to show when the entire
property becane, if ever, econom cally nonviable. There are
vague references that the crossover was not "tinely" constructed,
but there is no evidence of the inpact on the entire property or
when any such inpact occurred. Consequently, we concl ude that
the subject of the alleged taking for Fifth Anmendnent purposes,
and the subject of the alleged action amunting to a taking in
vi ol ation of due process and in violation of the Maryl and
Constitution, is the street beds and the costs associated with
t hem

Appel | ant asserts that sumrmary judgnment is precluded because
there are fact questions to be resolved in each of the follow ng
argunents: (1) the taking action did not accrue until the taking
had been conpl eted, which appellant argues is the expiration in
August 1991, of the obligation to maintain and i ndemi fy under
the Public Wrks Agreenent; (2) the actions did not accrue until
an actionable injury occurred, which appellant argues is the tine
appel | ant becane actually aware that the crossover would not be
timely built; (3) the regulation relied upon by appellee to
support its action was invalid, but appellant could not have
known of its illegality until it was declared illegal, which was
after the action was filed; and (4) with respect to count four,
the action for possession of the property is governed by a

twenty-year period of limtations.
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A

Constitutional d ains

We do not address whether a taking occurred as alleged in
counts one, two, and three or whether the deed was invalid as
alleged in count four. W only address the question of when the
causes of action accrued.

As we noted above, appellant's first three clains are
fundanental ly i nverse condemation clainms. An inverse
condemmation action is nothing nore than a claimfor damages,

regardl ess of the theory or theories alleged. MIllison v.

Wl zak, 77 Ml. App. 676, 684, cert. denied, 315 Md. 307 (1989).

The three-year statute of |imtations is applicable to inverse
condemmati on actions, even if based on constitutional grounds.

C) § 5-101. See Electro-Nucleonics, Inc. v. WS.S.C., 315 M.

361, 370-71, cert. denied, 493 U.S. 854 (1989); Mllison v.

Wl zack, 77 Md. App. at 684. (The statute of limtations
applicable to a federal civil rights action is the relevant state
statute of limtations, which the Suprenme Court has held is the

one applicable to personal injury actions. WIson v. Garcia, 105

S. C. 1938 (1985).)
The time of accrual of a 8§ 1983 civil rights action,

however, is a question of federal law MCoy v. San Francisco,

14 F.3d 28 (9th Gr. 1994). A claimw |l accrue when the

affected party knew or should have known of the injury which is
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the basis of the action. See National Advertising Conpany V.

Ral ei gh, 947 F.2d 1158 (4th Cr. 1991), cert. denied, 504 U.S.

931 (1992),Bireline v. Seagondollar, 567 F.2d 260 (4th Cr

1977), cert. denied 444 U. S. 842 (1979). The Maryl and di scovery

rule applies with respect to State clainms. The general Mryl and

| aw on accrual of a cause of action is stated in Poffenberger v.

Ri sser, 290 Md. 631 (1981); it accrues at the point in tinme when
a cl ai mant knew or shoul d have known of circunstances that woul d
cause a reasonabl e person to undertake an investigation which, if
pursued with reasonable diligence, would have | ed to know edge of
the actionable wong. W have anal yzed both federal |aw and
state law relevant to the accrual of appellant's causes of
action, and we cone to the same conclusion in each instance: they
accrued no |l ater than when the property was conveyed.

Appel I ant argues that the Public Wrks Agreenent anounted to
a "continual taking," thereby extending the limtations period to
three years after the obligation to maintain the streets and
i ndemmi fy agai nst cl ai ns under the Public Wrks Agreenent
term nated, on August 31, 1991. Appellant also argues that it
shoul d not have beconme aware of its injury or the effect of
appellee's action until it "realized" the crossover was not going
to be built in a tinmely manner.

Conti nuing violations are recogni zed as extending the
limtations period for civil rights clains, even those concerning

an unconstitutional taking of real property. See generally,
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Corvetti v. lLake Pleasant, 642 N Y.S. 2d 420 (N. Y. App. Dv.

1996). dCdains that are in the nature of a "continuous tort,"
such as nui sance, can extend the period of |Iimtations due to

their new occurrences over tine. See Kennedy v. United States,

643 F. Supp. 1072 (E.D.N. Y. 1986); Rapf v. Suffolk County of New

York, 755 F. 2d 282 (2d Cir. 1985).

Though it seens sinplistic to state, a difference exists
bet ween cases in which the injury is a physical taking that
remai ns without interruption and those that occur over tine.
Appel lant alleges a "continual taking," as if once it gave title
to appellant, there foll owed new and di stinct unconstitutional
t aki ngs. Appellant knew of the inpact of appellee's actions no
| ater than when it conveyed the property, and possibly earlier,
when it knew the specifics of appellee's requests and knew or
could have determ ned the related costs.

In National Advertising Company, supra, the Court held that

the injury was suffered when the ordi nance in question was
adopted. The ordi nance reduced the size of perm ssible signs,
whi ch made appel lant's signs nonconform ng. The ordi nance
provided a 5-1/2 year grace period for renoval of nonconform ng
signs. Appellant argued that the cause of action did not accrue
until the 5-1/2 year grace period expired or when renoval was
demanded. This view was rejected by the Court, stating that the
harmresulted fromthe initial application of the ordinance and
the economc loss occurred then. It is significant to note that
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the ordi nance did not provide for any exceptions to its

application and, thus, its applicability was assured as of the
time of enactnment. The Court also pointed out that the injury
could be calculated in terns of reduced present value when the

ordi nance was enacted. The National Advertising Court al so dealt

with a continuing violation argunment and held that there was none
because any harmto appellant stemmed fromthe initial

application of the regulatory prohibition. See Board of

Supervisors v. Thonmson Assoc., 393 S. E 2d 201 (Vva. 1990); See

generally Norco Constr., Inc. v. King County, 801 F. 2d 1143 (9th

Gir. 1986); Carr v. Dewey Beach, 730 F. Supp. 591 (D. Del. 1990).

Board of Supervisors v. Thonpson Assoc., supra, isS quite

simlar, factually, to the case before us. The Suprene Court of
Virginia held that the statute of Iimtations applicable to a
devel oper's cause of action under 8§ 1983 accrued on the date that
the county and the devel oper entered an agreenment, which included
t he devel oper's obligation to construct a service road as a
prerequisite to approval of its site plan. The devel oper did not
construct the road and, several years later, the state sued on a
bond that the devel oper had been required to provide. The
circuit court held that the devel oper's action was not barred
because there was a continuing obligation. The Suprenme Court of
Virginia held that the 8 1983 action accrued when the devel oper
knew or had reason to know of the injury, which was when the

requi renent was inposed, not at a future date when it was or
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coul d have been i nvoked.

Appellant relies on United States v. Dickinson, 331 U S. 745

(1947), and United States v. The Barge Shanrock, 635 F.2d 1108

(4th Cr. 1980), cert. denied, Shell Ol Co. v. United States,

454 U.S. 830 (1981). In Dickinson, there was clearly a taking by
the federal governnment when it built a damand raised the |eve

of a river, thereby flooding the property. The Court held that,
when the governnent el ected not to condemm but to bring about a
taki ng through a process of physical events, a party could wait

and determ ne the |l evel of flooding before seeking conpensation

for the taking. |In Barge Shanrock, the Court was faced with an
oil spill cost recovery action under the Federal Water Poll ution
Control Act, not an unconstitutional taking claim and held that
t he cause of action accrued when the cl eanup was conpl eted, not
when the spill occurred. D ckinson, which predates many recent
cases on point, can readily be read to support the rule of |aw as

it is enunciated in |later cases. See also Appelgate v. United

States, 25 F.3d 1579 (1994). The Barge Shanrock holding is

sinply not applicable to a possessory taking of property. In the
case before us, the allegation is that there was a possessory
taking of a precisely defined tract of |and conveyed by deed.

As Maryland authority for its continuing violation theory,

appel l ant cites Wl dnman v. Rohrbaugh, 241 M. 137 (1966), which

we note is a nedical mal practice, not an unconstitutional taking

case. Waldman was deci ded before Poffenberger v. Risser, supra,
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wherein the Court of Appeals held that the discovery rule is
general ly applicable in determ ning when a cause of action
accrues. The Waldman Court, applying the date of wong test for
accrual of limtations, stated, in a nedical mal practice context,
that a cause of action accrues at the end of continuing treatnent
unl ess the patient sooner knew or shoul d have known of the injury
or harm

In the case sub judice, appellant contends that it was

coerced into deeding the streets to appellee. Wiile there may

have been continuing ill effects fromthe original alleged
violation, there was not a series of acts or course of conduct by
appel l ee that woul d delay the accrual of a cause of action to a

| ater date. Unlike Wal dman, appellant's rights were not
dependent upon sone future service to be rendered by appell ee.
Appel I ant was, therefore, on notice of acts by appellee
constituting the alleged wong no later than at the tine it
deeded the property.

Appel | ant sei zes on the absence of a crossover as evidence
that the inpact could not be determned at the tinme of
conveyance. First, appellant produced no evidence that it was
prom sed a crossover by any entity, including the State H ghway
Adm ni stration, who, as appellant knew, was the entity with
authority to authorize the crossover. The crossover was not
referenced in either the Public Wrks Agreenent or the deed to
appel | ee.
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Appel l ant points to the Master Plan of Prince Frederick as
evi dence that a crossover was prom sed by appellee. However,
mast er plans serve as general guides that "recomrend area
devel opnent and proposed future |and use and zoning." Boyd's

Gvic Assoc. v. Mntgonery County Council, 67 M. App. 131

(1986), aff'd in part, rev'd in part on other grounds, 309 M.

683 (1987). W have stated that "a master plan is at best a
"flexible guide,” or an "intellectual prophecy' of future

devel opnment." Kanfer v. Mntgonery County Council, 35 Ml. App

715, 733 (1977). Advisory in nature, master plans are
"continually subject to nodification in light of actual |and use

devel opment and serve as a guide rather than a straightjacket."

Boyd's Gvic Assoc., 67 Md. App. at 143. The Master Pl an cannot
serve as the basis for a promse or justifiable reliance and
appel l ant knew, prior to construction of the roads, that the
State had not approved the crossover.

The presence or absence of the crossover was not a basis for
an actionable wong. Nor can the nere existence of the zoning
regulation that is involved in this case constitute a taking.

Rat her, based on appellant's assertions, the wong was the action
of appellee in requiring the construction of the streets and,
thus, it was the application of the regulation, or appellee's
exercise of its general police power, to the extent that it
relied on either or both. Though the regulation provided for a
possi bl e exception, appellant never requested an exception, nor
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did appellant challenge the application of the regulation or
appel l ee's requirenent for construction of the streets.
Appel | ant arguably knew of the wong as early as February, 1989,
when the streets were required.

Appel l ant states that the Public Wrks Agreenent and the
mai nt enance obligation are the source of the taking, but argues
that the taking did not occur until the obligations were
conpleted. The effect of appellee's action could have been
valued as early as February 1989, i.e., the value of the street
beds and the related costs could have been determned. It is not
necessary for the precise extent of the loss to be known for the
cause of action to accrue. |In this case, appellant ganbl ed that
the "illegal" requirement would pay off and enabl e appellant to
recoup the loss incurred, presunably calculating that the
crossover woul d be approved and constructed, thereby increasing
the value of its property. The loss (the street beds and rel ated
costs), while arguably incurred in February 1989 or at the tine
of construction, was in fact incurred no |ater than when the
property was conveyed.

In summary, we conclude that, whether we are addressing a
taki ng under the Fifth Amendnent or a violation of due process
under the Fourteenth Amendnent, a cause of action accrues when
the affected party knew or should have known of the unl awf ul
action and its probable effect. MIllison, 77 Md. App. at 685-86.
This does not nmean that the party need know all rel evant facts,
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i ncluding the precise nature and anount of the econom c inpact.

The fluctuation in value of property is a normal incident of
ownership. Wth respect to the entire tract, appellant had an
econom c expectation that it would increase in value after
construction of the crossover. Assum ng w thout deciding that
such an expectation interest legally could be the subject of a
taki ng, there was no evidence that appellee interfered wth that
expectation; and, as nentioned previously, there was no evi dence
presented to assess inpact or economc viability.

B

d aimfor Possession

Appel I ant characterizes count four as an action for
possessi on under Mi. Code Ann., Real Prop. art., 8§ 14-108.1 (1996
Repl. Vol .), governed by the twenty year period of limtations
contained in CJ, 8 5-103. W decline to see it as such. As
support for its position that it has a claimfor possession,

appel l ant quotes from El ectro-Nucleonics, Inc. v. WS S.C, 315

Ml. at 373-74, as foll ows:

The owner whose property has been taken, but
whose action for inverse condemation is
barred by limtations, may, depending on the
facts, lose only the option of conpelling the
public authority to acquire the property upon
paynment of just conpensation. Even if an

i nverse condemmation action is barred by
limtations, the owner who clains that a
taki ng has been effected may, dependi ng upon
the facts, bring an action of ejectnent,
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Wl sh, 308 Md. at 65-66, 521 A 2d at 318-19,
Dunne v. State, 162 M. 274, 291, 159 A 751,
758, cert. denied, 287 U S. 564, 53 S.C. 23,
77 L.Ed. 497 (1932); or a bill to quiet
title, Welsh, 308 Md. at 65, 521 A 2d at 318;
or "the State's agencies could be restrained
from appropriating the property unless and
until condemnati on proceedi ngs in accordance
with | aw be had, and just conpensation

awar ded and paid or tendered,”" Dunne, 162 M.
at 291, 159 A at 758; quoted in Welsh, 308
Md. at 65, 521 A 2d at 318.

To aid our understanding, we refer to the paragraph
i mredi ately preceding the one quoted by appellant, which
provi des:

Qur holding that CJ Sec. 5-101's three
year period of limtations applies to inverse
condemmati on actions does not alter this
inplication in [Departnent of Natural
Resources v.] Wlsh,[308 Md. 54 (1986)] or
mean that an entity enjoying the power of
em nent domain can acquire title to property
by an unconpensated taking of three or nore
years duration. The three year statute of
[imtations sinply bars the purported
condemmee' s renedy by way of an action
predi cated on the inverse condemation
theory. |If there has been a taking, the
right to conpensation continues unless and
until it is extinguished. |If the facts of
t he taki ng anount to adverse possession, the
condemmor will not acquire title and
extinguish the right to conpensation until
twenty years have passed. See CJ Sec.
5-103(a); lvy Hill Ass'n v. Kl uckhuhn, 298
Ml. 695, 472 A 2d 77 (1984) (private
parties).

The Court of Appeals, in Electro-Nucleonics, clearly states that

actions for ejectnent and to quiet title are subject to the
twenty year limtations period only under factual circunstances

simlar to those in Departnent of Natural Resources v. Wl sh, 308
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Ml. 54 (1986), Dunne v. State, 162 M. 274, 291, 159 A 751, 758,

cert. denied, 287 U S 564, 53 S.C. 23, 77 L.Ed. 497 (1932) and,

nore inportant, Weyler v. G bson, 110 Md. 636 (1909), the

precedent relied upon by the |ater decisions.

Weyler v. G bson concerned an ej ectnent proceedi ng agai nst

the Maryl and Penitentiary. In that case, the plaintiffs were the
heirs of the owner of the street beds, to which the owner had
granted a valid easenent to the City of Baltinore. After sone
time, the Penitentiary condemmed sone of the surroundi ng housi ng
lots to be used for the Penitentiary's expansion. The
Penitentiary, "without authority of law, sinply took possession
of the street and erected a part of the buildings of the Maryl and
Penitentiary across it." 1d. at 648. The plaintiff stil

retained title to the land, and therefore was capable of bringing

an ej ectnent action.

In Dunne v. State, 162 M. 274 (1932), the State Roads
Comm ssion, in wdening a road, encroached upon a significant
portion of the plaintiff's front yard w thout proper notice and
w t hout conpensation. |In dicta, the court noted that during oral
argunents the State "clained title to the I and by an agreenent
with a former owner." If true, the court noted, "it may, under
requi site circunstances, present a question of title that can be
determ ned by an action of ejectnent against those individuals
who unlawful ly took and retained possession of the property.

[citing Weyler]." In Departnent of Natural Resources v. Wl sh,
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308 Md. 54 (1986), the plaintiff filed a bill to quiet title

agai nst the Departnent of Natural Resources. Plaintiff inherited
a tract of land properly recorded in the Al egany County | and
records. The property had fornmerly been a part of a nuch | arger
tract before plaintiff's property was sold in 1875. The State
condemmed the |arger tract in 1966, which eventually becane a
part of Rocky Gap State Park. Through a recording error in 1878,
plaintiff's property was still enconpassed in the description of
the larger parcel, and this was not discovered by title search at
the tinme of the condermation. Plaintiff, therefore, stil
retained legal title to the property at the tinme it was

di scovered that the State also clainmed the property as well.

In Electro-Nucleonics, Inc., the Court of Appeals stated

that, in the circunstances delineated by the |line of cases

defined by Weyler, Dunne, and Wl sh, a party may bring an action

for possession even though the normal |imtations period of three
years has expired. The clear intention is that in the factual
instances in which a plaintiff has retained legal title to the
property, but the state has taken the property w thout properly
instituting condemati on proceedings, a party nmay have an action
based in possession. An action for possession requires a claim
of title and a right to possession. On the facts of this case,
this necessarily neans the deed woul d have to be invalidated and,
consequently, count four nust necessarily seek rescission. Lack
of consideration is alleged, and, whether or not legally
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sufficient, the facts were known at the tinme the property was
deeded, if not before. The action for rescission is governed by
the three-year period of Iimtations, and it is barred.

C.

Invalidity of the County Zoni ng Requl ati on

On August 15, 1995, the trial court entered an order
invalidating Calvert County Zoning Regulation 8 6-4.01A on the
ground that it conflicted with and was preenpted by Mi. Code

Ann., Transportation art., 8§ 8-625(c)(2) (1993 Repl. Vol.).*

“The Cal vert County regul ation states:

Where property abuts a mnor arterial
and a secondary or collector road, access to
the property shall be by way of the secondary
or collector road. Exceptions to this rule
shal | be instances where the Pl anning
Comm ssion determ nes that direct access onto
the mnor arterial would pronote traffic
safety.

Cal vert County Zoni ng Regul ation § 6-4.01A.
The MI. Transportation article states:

If the [State H ghway] Adm nistration
finds it expedient for traffic safety, the
Adm nistration may [imt the width and
| ocati on of access points by any nethod that
it considers desirable. However, the
Adm ni stration may not deny an abutting
property owner all access along any State
hi ghway ot her than a parkway or freeway.

Md. Code Ann., Transportation art., 8 8-625(c)(2).

The parties inplicitly treat Route 2-4 as a State hi ghway
and "mnor arterial" and Duke Street as a "secondary road."
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We note that, in a footnote to its final order granting the
summary judgnent, the trial court explained that its earlier
ruling that Calvert County Zoning Regulation 8 6-4.01A was
invalid was a "narrow ruling that goes only to the County's power
to deny access, not to any powers the County may have regarding
the dedication of land for use as public roads."” Despite this
[imtation and despite the fact that the order does not

constitute precedent under the doctrine of stare decisis, we

vacate it to avoid any possibility of reliance on a finding of
preenption that was unnecessary, decided on an evidentiary basis,
and wi thout any input fromthe State.

[T,

Concl usi on

For the foregoing reasons, the judgnent of the trial court
is affirmed, and the order invalidating Calvert County Zoning
Regul ation 8§ 6-4.01A, based on a conflict with Ml. Code Ann.,
Transportation art., 8 8-625(c)(2), is vacated.

JUDGVENT AFFI RVED; ORDER OF
THE COURT | NVALI DATI NG CALVERT
COUNTY ZONI NG REGULATI ON § 6-

4. 01A VACATED;, COSTS TO BE
PAI D BY APPELLANT.
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