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Macl ey Dunornay, appellant, was charged, in a twenty-one
count indictnent, with two counts of attenpted nurder and rel ated
offenses. Trial was held before a jury in the Crcuit Court for
Mont gonery County on August 15-18, 1994 (M CGuckian, J.,
presiding). The jury found appellant guilty of two counts of
attenpted second degree nurder, two counts of assault with intent
to mim use of a handgun in the conm ssion of a crine of
vi ol ence, three counts of reckless endangernment, two counts of
assault, two counts of conspiracy to commt an assault, breaking
and entering, destruction of property, and injuring a dog.

Appel  ant was sentenced to the Division of Corrections for el even
years. This appeal followed, wherein appellant asks the
foll ow ng two questions:
| . Did the court err in admtting the prior
i nconsi stent statenent of Anthony Ayi as
substanti ve evi dence?

Il1. Was the evidence sufficient to sustain
appel l ant's conviction?

We hold that the trial court did not err in allowng Ayi's
statenment into evidence, and the evidence was sufficient to
sustain the conviction. Thus, we affirm
Facts and Proceedi ngs

According to the testinony of Aaron Smth, he invited
several friends to his nother's house in Mntgonmery County to
watch tel evision on the evening of March 5, 1994. At
approxi mately m dni ght, four people arrived at Aaron's house.
Aaron knew two of these people to be Mguel Cox and Christian

Bagwel | , but he did not know the other two people, who were | ater
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shown to be Anthony Ayi and appellant, Macl ey Dunornay. Because
he did not know all of the people, Aaron told themall that they
could not cone into his nother's house. Aaron and M guel Cox
then got into a fight. Wile they were fighting, Aaron's ol der
brother Derrick returned to the hone with the famly dog, a
Rottwei | er named Boss. Boss attacked the nen with Cox as they
were getting back into their car.

Aaron further testified that the foll ow ng eveni ng, around
9: 00 p.m, soneone knocked on the door of his nother's house.
Hi s brother Derrick was upstairs with his girlfriend, and Aaron
had been downstairs with a friend. Aaron |ooked in the peephol e
of the door and saw "the sanme two guys [referring to Ayi and
appel lant] that was [sic] at ny house the night before.”™ The nen
began to kick in the door, and Aaron called for his brother to
conme downstairs. Before Derrick could get to the bottom of the
steps, the nen kicked in the door and Aaron saw one of the nen
draw a gun fromhis pants. Aaron and Derrick then ran into their
not her' s bedroom and cl osed the door. Gunshots rang out and
bul l ets began to cone through the walls, so Aaron and Derrick
went into the bathroom \Wile there, they heard several nore
shots and then they heard Boss yel pi ng.

On March 25, 1994, Anthony Ayi was arrested in connection
with the shooting at the Smths' house. Ayi gave a statenent to
police, explaining that he and Macl ey Dunornay, appellant, had
participated in the shooting at the Smths' house. This

statenent was tape-recorded by the police. Based on Ayi's
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statenent, a physical line-up was put together on April 5, 1994.
Aaron Smith viewed this |ine-up, and he sel ected appell ant as one
of the men who had been in his house on the night of the
shooting. On April 15, 1994, a twenty-one count indictnment was
filed against appellant. At appellant's trial, Derrick Smth
identified himas the man who had wal ked up the interior steps of
the house with a gun on March 6th.

The State also called Anthony Ayi to testify at the trial
Def ense counsel objected to this witness, arguing that the State
knew Ayi would contradict his earlier statenent and it coul d not
call himas a witness just to inpeach himwth his prior
i nconsi stent statenent. The judge ruled that Ayi could testify
and that any prior statenments he nmade woul d be received as
substanti ve evidence.

On the stand, Ayi admtted that he and appellant were
friends, and he stated that they were together on the night of
March 5th. He said that he, appellant, Mguel Cox, and Christian
Bagwel | had gone to the Smths' residence that evening. He
expl ai ned that neither he nor appellant knew the Smths. Ayi
rel ated the events of that evening and expl ai ned that upon seeing
the fight between Cox and Aaron Smith, Derrick Smth let the dog
| oose. Ayi said the dog then junped into the car, attacking
appellant, biting and tearing his brand-new tennis shoes. Ayi
also testified that he did not see appellant at all on March 6th.
He expl ained that he returned, alone, to the Smths' residence on

that evening. Ayi admtted that he had a gun with himand he
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expl ai ned that he burst into the Smiths' house, kicking in the
door and shooting at the dog.

The prosecutor then questioned Ayi about an interview he had
with the police after he was arrested in connection with the
shooting at the Smths' house. The prosecutor asked Ayi why he
told the detective that he and appel |l ant had gone back to the
Smths' house on the night of the shooting. Specifically, Ayi
had told the detective that "Mac [the appellant] was with ne."
Ayi replied that he was confused at that point in the interview,
and he thought the detective was referring to the evening of
March 5th, when he, appellant, Cox, and Bagwell all went to the
Sm ths' house. The prosecutor continued pointing out instances
t hroughout Ayi's interview with police when he used the word "we"
when di scussing the night of the shooting. For exanple, Ayi said
that "we wal ked through the woods" to get to the Smths' house,
"we knocked on the door," "we kicked the door down," and "we got
in the house.” Furthernore, Ayi admtted that he had told the
detective that he kicked the door down and he and appel | ant
entered the house.

The prosecutor also asked Ayi about his telling the
detective the following: "[What | said when we got in and they
had ran [sic] upstairs, | was a little late going upstairs. |
heard sonme shots, and that is why | ran upstairs because |
t hought, you know, they m ght have shot Macley or sonething."

Ayi responded that he did not remenber nmaking that statenent.
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The prosecutor al so questioned Ayi about why he made the
follow ng statenent to the detective:

So when | was going upstairs[,] that is when

| seen [sic] the dog comng at nme. Then

shot the dog. Then after | shot at the dog,

| was -- | turned around. | was on the

stairs at the tinme. That is probably why you

seen [sic] them[sic] shells on the stairs.

| turned around. Then | seen [sic] Macl ey

com ng out hol ding his hand.
Ayi replied that he was tal ki ng about the night of March 5th,
when he ran down the stairs outside the house. The prosecutor
then asked, "Isn't it true [that] Detective Reed s next sentence
was '[ You saw Macl ey] [c]om ng out of where? and your response
was 'the house holding his hand[.]'" . . . Then Detective Reed
says okay, and your response is 'then we ran and left.'" Ayi
responded, "Yeah, that is what it says."

Ayi's only explanation for why he told police that appellant
was with himthe night of the shooting was that he was confused
during the questioning about whether the detective was asking
about the first night he went to the Smths' house or the second
night. After the prosecutor concluded her questioning of Ayi,
she then asked the court for perm ssion to play the tape-recorded
interview that Ayi had with Detective Reed after his arrest in
connection wth the shooting at the Smths' honme. Defense
counsel noted an objection and then the tape was played for the
jury.

At the close of the State's case, appellant noved for

judgnment of acquittal. This notion was denied. Appellant then
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took the stand in his own defense. He stated that he had gone to
the Smiths' house on March 5, 1994, with Ayi and Cox. He
expl ai ned that Aaron Smth and Cox had gotten into a fight over
sone noney. Appellant testified that as he was running to his
car, the Smths' dog cane running after him but did not bite
him Appellant denied returning to the Smths' house the next
day.

Based on the evidence, the jury convicted appellant of
fifteen of the twenty-one counts. On Decenber 14, 1994, Judge
McGucki an sentenced appellant to the Division of Corrections for
el even years. This appeal foll owed.

Adm ssion of a Prior Inconsistent Statenent

Appel l ant argues that the trial court erred in allow ng the
prosecution to introduce the prior inconsistent statenent of
Ant hony Ayi as substantive evidence. The State argues that
appellant failed to preserve this issue for review because,
al t hough he raised his objection to the adm ssion of this
evidence initially, he apparently abandoned his objection before
the statenent was actually admtted. W disagree with the State.

Prior to the time Ayi was called to the stand to testify,
def ense counsel objected to the State bringing in his prior
statenent as substantive evidence. The court was not persuaded
by defense counsel's argunent and all owed the prior inconsistent
statenent to be admtted as substantive evidence. |In response to
this ruling, defense counsel replied, "Your Honor, | would just

like the Court to note ny objection.”
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Ayi was then called to the stand and questi oned about what
happened on the evenings of March 5-6, 1994. H s testinony about
the night of March 6th contradicted his earlier statenent to
police. The prosecutor then used Ayi's previous statenent to
guestion himextensively about his earlier version of the
incident. After the prosecutor finished asking Ayi questions,
she asked the court if she could play the tape of the statenent
inits entirety for the jury. Defense counsel approached the
bench and argued first, that the statenent should not be admtted
into evidence and second, that if the statenment were allowed into
evi dence, certain parts of the tape should be redacted and
menbers of the jury should not receive a copy of the transcript
of the tape. At the end of the bench conference, defense counsel
concl uded:
| think an instruction can be given to

the jury at the end, and they can be told

that anything that [the prosecutor] read in

the statenment they can consider that as

substantive evidence, but | don't think that

it is appropriate to give them copies of the

whol e transcript or to play the whol e tape

for them
Prior to the playing of the taped interview for the jury, defense
counsel objected to starting the tape at the begi nning because it
was repetitive and did not contradict Ayi's trial testinony. The
j udge disagreed, ruling that in the interest of the jury's

understanding, it was best to start the tape at the beginning.

The tape was then played for the jury.
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The State's contention that appellant failed to preserve
this issue is based on its view that defense counsel waived her
objection by explicitly stating that the jury could consider
anything that the prosecutor read in the statenent as substantive
evidence. The State is wong. Defense counsel duly noted her
objection to Ayi's testinony before he was called to the w tness
stand and further noted her objection to the judge's ruling that
Ayi's prior inconsistent statement woul d be received as
subst antive evidence. Defense counsel renewed her objection
when, prior to the playing of the taped interview and after the
statenent that the State argues was a wai ver of the objection,
she again told that court that her first choice was that the tape
not be played at all. Thus, it cannot be said that she waived
her right to appellate review of this issue.

Havi ng held that the issue of the adm ssion of Ayi's taped
statenent was properly preserved, we address the nerits of
appel lant's argunent. Appellant contends that, generally, prior
i nconsi stent statenents are not adm ssible as substantive

evi dence. Although the Court of Appeals, in Nance v. State, 331

M. 549 (1993), permtted the adm ssion of prior inconsistent

statenments as substantive evidence if certain conditions are net,
appel l ant asserts that the present case goes beyond that hol ding.
Appel  ant submts that the taped statenent he gave to police does
not have the necessary indicia of reliability because Ayi did not

wite, sign, or otherw se adopt the statenment. Therefore,
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appel l ant contends, the statenent was clearly inadm ssi bl e under
Nance.

The State contends that Ayi's taped statenent was correctly
adm tted under Rule 5-802.1(a), which was effective as of July 1,
1994 and provides that statenments that were "recorded in
substantially verbati mfashion by stenographic or electronic
means cont enporaneously with the maki ng of the statenent” are
adm ssible.! M. Rule 5-802.1(a) (1995). This argunent is
inaccurate. Rule 5-802.1 applies in trials held on or after July
1, 1994; however, for crimes commtted prior to that date, no
evidence may be admitted unless that evidence would have been
adm ssi bl e under the law and rules in effect on June 30, 1994.
Because the crinme in the instant case was conmtted on March 6,
1994, the question still remains whether Ayi's taped statenent is
adm ssi bl e under Nance. W hold that it is.

The purpose behind the Court of Appeals's decision in Nance
and the | ogical extensions that derive therefromwere discussed

at length in the recent case of Tyler v. State, 105 Md. App. 495,

532 (1995). Judge Moyl an expl ained that Nance illustrates the

! Judge Moyl an noted in Sheppard v. State, 102 M. App. 571,
573 (1994), that "new Rule 5-802.1(a) reflects the changes w ought
by the Nance decision.” In Tyler v. State, 105 M. App. 495
(1995), Judge Myl an explained further the relationship between
Nance and Rule 5-802.1. He noted that "Nance's responses to the
turncoat wtness have since been brought together under the
unbrella of the new Ml. Rule of Evidence 5-802.1(a)," id. at 539,
and that "Rule 5-802.1 [ ] essentially codifies the holding in
Nance v. State[.]" ld. at 542. He further explained that "Rule 5-
802.1(a), codifying Nance v. State, spells out explicitly what
t hose 'particul ari zed guarantees of trustworthiness' shall be in
the case of a turncoat witness." [|d. at 550.
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"decided liberalizing trend in the | aw of evidence favoring the
freer adm ssibility of evidence."” |[d. at 532. He further noted
that the spirit of Nance is to "prevent an undi sputed 'turncoat’
from mani pul ati ng and i npedi ng the processes of crim nal
justice."” 1d. at 552. Thus, this Court, as we did in Tyler,
must again "take the basic principles and axi ons announced by
Nance and then, construing Nance liberally to serve its salutary
purpose, [ ] 'push out the envel ope' and explore the limts of
Nance's logic."” 1d. at 552.

In Nance, the Court of Appeals was faced with the probl em of
the "turncoat witness," a w tness who nmakes one statenent out-of-
court and then repudi ates that statenent at trial. 331 M. at
552. I n such cases, a party often wants to bring in the
W tness's prior inconsistent statenments as substantive evidence.
Al t hough the traditional, nore orthodox approach was to bar the
use of prior inconsistent statenents as substantive evidence,

Sheppard v. State, 102 Md. App. 571, 572 (1994), the Court of

Appeal s in Nance chose to adopt an internedi ate approach
allow ng the use, in sone instances, of prior inconsistent
statenents as substantive evidence. 331 Mi. at 564-69. The Court
adopted an option precisely suiting the facts of the Nance case;
that is, the approach that had been codified by formal rule in
Hawaii, by statute in Illinois, by case law in Connecticut and
Pennsyl vani a, and by formal rule of evidence and judici al
decision in New Jersey. 331 Md. 549, 568 (1993) (citing Haw.

R BEvid. 802.1(1) (1992 Cum Supp.); IIl. Ann. Stat. ch. 725,
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para. 5/115-10.1 (Smth-Hurd 1992); State v. Welan, 513 A 2d 86

(Conn.), cert. denied, 479 U S. 994 (1986); Commonwealth v.

Lively, 610 A.2d 7 (Pa. 1992); State v. Mncine, 590 A 2d 1107,

1115 (N. J. 1991)).

In Nance, 331 Md. at 569, the Court of Appeals held

that the factual portion of an inconsistent
out-of-court statement is sufficiently
trustworthy to be offered as substantive

evi dence of guilt when the statenent is based
on the declarant's own know edge of the
facts, is reduced to witing and signed or

ot herwi se adopted by him and he is subject
to cross-examnation at the trial where the
prior statement is introduced.

(Footnote omtted.) This holding was perfectly tailored to the
facts of the case: three witness had been intervi ewed about
events they had observed firsthand; the questions and their
answers had been witten down; each wi tness acknow edged the
contents of the witten statements and signed them and the

W t nesses were present at trial for cross-exam nation.

The keystone of the Nance hol di ng, however, is not that a

statenment nust be "reduced to witing and signed or otherw se
adopted by [the declarant];" rather, it is that an inconsistent
out-of-court statement that is reduced to witing and signed or
ot herwi se adopted is sufficiently accurate? and, therefore, may
be offered as substantive evidence. 1d. at 569. Upon review of
t he nmethod by which the Court of Appeals arrived at its hol ding

in Nance, and based upon a | ogical extension of that hol ding, we

2 We do not here address the ability of a defendant to
guestion the authenticity of the recording.
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hold that a tape-recorded statenent given by a declarant is al so
sufficiently trustworthy to be offered as substantive evidence of
guilt, provided the statenent is based on the declarant's own
knowl edge of the facts and the declarant is subject to cross-
exam nation at the trial where the prior statenent is introduced.
As nentioned earlier, the Court of Appeals relied on
statutes, rules, and case law fromother jurisdictions to arrive
at its holding in Nance. The Hawaii Rul e of Evidence on which
the Court of Appeals relied in Nance reads, in pertinent part:
The follow ng statenents previously made
by wi tnesses who testify at the trial or
hearing are not excluded by the hearsay rule.
(1) Inconsistent statenent. The
declarant is subject to cross-exam nation

concerning the subject matter of his
statenent, the statenent is inconsistent with

his testinony . . . and the statenment was
(A) Gven under oath subject to the
penalty of perjury . . .; or

(B) Reduced to witing and signed or
ot herwi se adopted or approved by the
decl arant; or

(C© Recorded in substantially verbatim
fashi on by stenographic. nechanical.,
electrical, or other neans cont enporaneously
with the making of the statenent.

Id. at 568, n.7, (quoting Haw. R Evid. 802.1(1) (1992 Cum
Supp.)) (enphasis added). The Illinois statute relied upon by
t he Nance Court reads, in pertinent part:

Adm ssibility of Prior Inconsistent
St at enent s.

In all crimnal cases, evidence of a
statenent nade by a witness is not made
i nadm ssi ble by the hearsay rule if

(a) the statenent is inconsistent with
his testinony at the hearing or trial, and

(b) the witness is subject to cross-
exam nation concerning the statenent, and
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(c) the statenent--

(1) was nmade under oath . . . , or

(2) narrates, describes, or

expl ai ns an event or condition of

whi ch the wi tness had personal

know edge, and

(A) the statenent is proved to have
been witten or signed by the wtness, or

(B) the witness acknow edged under oath

the making of the statenment . . ., or
(C the statenent is proved to have
been accurately recorded by . . . electronic

means of sound recordi ng.

Id. at n.8, (quoting Ill. Ann. Stat. ch. 725, para. 5/115-10.1
(Smth-Hurd 1992)) (enphasis added).

Mor eover, the Court of Appeals relied on a case from
Pennsyl vani a wherein the Pennsyl vania Supreme Court held that a
prior inconsistent statenment of a non-party w tness can be
admtted as substantive evidence "only when it was given under
oath at a formal |egal proceeding; or the statenent is reduced to

a witing signed and adopted by the declarant; or the statenent

is recorded verbati mcontenporaneously with the maki ng of the

statenent." Lively, 610 A 2d at 8 (enphasis added).

In the case of Mancine, 590 A 2d at 1115, also relied upon
by the Court of Appeals, the Suprenme Court of New Jersey was
faced with a situation simlar to the one in the instant case.
Therein, a witness recanted at trial a taped statenent that she
had previously given to police. 1d. at 1113. The jury had been
given a transcript of the taped statenent to use as a |istening
aid while the tape was played for them |1d. The appell ant
chal | enged the adm ssion of that taped statement as substantive

evi dence.
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New Jersey Rul e Evidence 63(1) provides that

[a] statenent is adm ssible if previously
made by a person who is a witness at a
hearing, provided it would have been

adm ssible if nmade by himwhile testifying
and the statenent:

(a) Is inconsistent with his testinony at
the hearing and . . .; however, when the
statenent is offered by the party calling the
witness it shall be admssible only if, in
addition to the foregoing requirenments, it
(i) is contained in a sound recording or in a
witing made or signed by the witness in

ci rcunstances establishing its reliability or
(1i) was given under oath subject to the
penalty of perjury .

Id. at 1115 (quoting N.J.R Evid. 68(1) (1980)) (enphasis added).
Not only did the Suprene Court of New Jersey hold that the taped
statenment was properly admtted under the rule of evidence, but
the Court further held that a conviction could be sustained based
only on the prior inconsistent statenent; corroborative evidence
was not necessary so long as the court was convinced that the
statenent could reliably be used to affix crim nal

responsibility. 1d. at 1117.

The only authority cited by the Court of Appeals in Nance
that did not nmention the admssibility of taped statenents was
Whel an, 513 A 2d 86, and the facts of that particul ar case
involved prior witten inconsistent statenents only. Thus, of
the five authorities cited by the Court of Appeals in Nance, four
of themspecifically address the adm ssibility of taped
statenments. Like \Welan, the facts of Nance did not involve a

taped statenent; rather, at issue was only a prior witten
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statenent. Thus, it was unnecessary for the Court of Appeals to
make the hol di ng broad enough to enconpass taped statenents.

It is a logical extension of the Nance hol ding that
previously taped statenents are also sufficiently trustworthy to
be offered as substantive evidence of guilt when the statenents
are based on the declarant's own know edge of the facts and the
declarant is subject to cross-exam nation at the trial wherein
the prior statenents are introduced.® Accordingly, we hold that
the trial court did not err in admtting Ayi's taped statenent as
substanti ve evidence.

Sufficiency of the Evidence

Appel  ant argues that the evidence was insufficient to
establish his crimnal agency because the Smths did not see the
gunman on the night of March 6th and they based their
identification of appellant on having seen himthe evening
before. The State contends that appellant failed to preserve
this issue for review because defense counsel failed to renew her
nmotion for judgnment of acquittal at the close of the defense's

case.

3 In Tyler, 105 M. App. 495, Judge Mylan noted that
Maryl and Rul e 5-802.1(a) was not in effect at the tinme of the trial
but that it nmerely "reflect[ed] the changes made in Maryl and | aw by
the Nance opinion." 1d. at 539. He further explained that the
W tness's previous sworn testinony would be adm ssible under two
separate rationales: (1) it was given under oath, subject to the
penalty of perjury, at a prior trial, and (2) "[i]t was [ ]
recorded in verbatimfashi on by stenographic neans at the very tine
it was given." |d. at 540.
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Maryl and Code (1957, 1992 Rep. Vol), Article 27, section 593
provi des:

In the trial of all crimnal cases, the
jury shall be the judges of law, as well as
of fact, except that at the conclusion of the
evidence for the State a notion for judgnent
of acquittal on one or nore counts, or on one
or nore degrees of an offense, nmay be nade by
an accused on the ground that the evidence is
insufficient in lawto justify his conviction
as to any such count or degree. |If the
nmotion is denied, he may offer evidence on
his own behalf w thout having reserved the
right to do so, but by so doing, he w thdraws
his notion. The notion may be nade at the
cl ose of all the evidence whether or not such
noti on was rmade at the conclusion of the
evidence for the State. If the notion is
deni ed the defendant may have a revi ew of
such ruling on appeal.

Maryl and Rul e 4-324(a) provides, in pertinent part, that

[a] defendant may nove for judgnment of
acquittal . . . at the close of the evidence
offered by the State and, in a jury trial, at
the close of all of the evidence. The

def endant shall state with particularity al
reasons why the notion should be granted.

MI. Rule 4-324(a). In Ennis v. State, 306 Ml. 579, 585 (1986),

the Court of Appeals explained that Article 27, section 593 and
Maryl and Rul e 4-324 "have been construed to preclude appellate
courts of this state fromentertaining a review of the
sufficiency of the evidence, in a crimnal case tried before a
jury, where the defendant failed to nove for judgnent of
acquittal at the close of all the evidence."

In the case sub judice, appellant failed to nove for

judgnent of acquittal at the close of the evidence. Therefore,

the State is correct that this issue was not preserved for our
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review. Nonetheless, even if appellant had noved for judgnent of
acquittal at the close of the evidence and properly preserved
this issue for our review, his argunent would not prevail.

When reviewi ng a case on sufficiency of the evidence
grounds, we nust view the evidence in the light nost favorable to
t he prosecution and determ ne whether "any rational trier of fact
coul d have found the essential elenents of the crinme beyond a

reasonabl e doubt." Jackson v. Virginia, 443 U.S. 307, 319

(1979); Pendergast v. State, 99 Ml. App. 141, 148 (1994).

In the instant case, both Aaron and Derrick Smth identified
appel l ant as the man who cane to their house on the evening of
March 6th. Aaron selected appellant froma physical |ine-up as
one of the nmen who had been in his house on the night of the
shooting, and Derrick identified appellant at trial as the man
who had wal ked up the interior steps of the house with a gun
that evening. Furthernore, Ayi's taped statenent indicated that
appellant was with himon the night of the shooting, although he
recanted this statenment during his trial testinony. View ng al
of the evidence in the light nost favorable to the prosecution, a
rational trier of fact could have found that the essential
el ements of crimnal agency existed, beyond a reasonabl e doubt.

JUDGMENTS AFFI RVED;

APPELLANT TO PAY THE
CCSTS.



