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APPEALS - REVIEW OF ADMINISTRATIVE DECISIONS

A Circuit Court’sreview of anadministrative agency decisionisnon-appealable under § 12-
302 of the Courts and Judicial ProceedingsArticle.
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The genesis of thisethics proceeding was the filing, in the Circuit Court for Anne

Arundel County, of Cambridge Commonsv. A nneArundel County, CaseNo. C-2001-69418-

AA, a class action lawsuit alleging that, between 1988 and 1996, Anne Arundel County
mishandled and unlawfully used the developmental impact fees it collected. Robert J.
Dvorak and Phillip F. Scheibe, theappellants here, both former empl oyees of Anne Arundel
County, participated in the class action lawsuit on the side of the plaintiffs, againg the
County. Scheibe, aformertwo-timeCounty A ttorney,* thelast time between 1994 and 1999,
entered his appearance as counsel for the plaintiffsin 2002, although Greiber & Scheibe, the
law firm in which he was a principal, had filed the action ayear earlier. Dvorak, the Chief
Administrative Officer of the County from 1994 to 1997,> was hired by Greiber & Scheibe
in 2000 to examine the County public financial recordsin preparation for litigation and has
continued hisinvolvement in the case.

Based on their participation in the Cambridge Commons case, the County Executive

of Anne Arundel County filed with the Anne Arundel County Ethics Commission, the
appellee, acomplaint againg Dvorak and Scheibe. Intha complaint,the County Executive

alleged that the appellants, by virtue of that participation, had violated Article 9, § 5-105 of

'Hisinitial stint as County Attorney wasin 1967 and it lasted for three years.

*Dvorak’s employment with Anne Arundel County has spanned more than twenty
three (23) years, albeit not consecutively. He retired from County service in 1984 and
returnedin 1990. Sincethen, other than Chief Administrative Officer, Dvorak hasheld the
position of Chief of Staff to the County Executive, 1990-91, Director of the Department of
Inspectionsand Permits, 1991-93, Acting Planning and Zoning Officer, aposition he held
concurrently, Director of the Department of Planning and CodeEnforcement, which heheld
concurrently with his position as Chief Administrative Officer.



the Anne Arundel Code,® a provision of the Public Ethics L aw prohibiting “former County
employees from representing or assisting a party in a matter, if the former employee had
information not generally available to the public.”  After protracted and contentious
preliminary proceedings, the Commission held a hearing on the complaint and ultimately
issued its Findingsof Fact and Conclusionsof Law,* in which the Commission determined

that the allegations were well-founded.” The appellants soughtjudicial review inthe Circuit

*Section 5-105, “ Representation by former employees,” of the Anne Arundel County
Code provides:
“(a) A former employee may not assist or represent a party other than the
County in a case, contract, or other specific matter for compensation if the
matter involves the County and:
“(1) The former employee participated significantly in the
matter as an employee; or
“(2) The former employee had information not generally
availableto the public when theformer employeeundertook the
assistance or representation.
“(b) On application, the Ethics Commission may waive the prohibition of this
section if it determines that the County's interests will not be adversely
affected by the assistance or representation and may attach the to the waiver
any conditions that it determines are in the County’ s best interest.”
Asaresult of Coderevision, seeBill No. 82-05, eff. Nov. 9, 2005, this section wasrepealed
and reenacted as 8§ 7-5-105, which, other than adding captionsto subsections (a) and (b), is
identical. TheCommission’sfindingsweremadewhen 8§ 5-105wasin effect and thusrefers
toit; we shall do likewise.

*“The Commission also issued an*“ Order of Compliance,” requiring the appellantsto
cease their involvement in the Cambridge Commonslitigation. The Circuit Court granted
the appellants petition for stay, pending its decision.

*The Commission findings were issued on March 13, 2006. A month later, on April
14, 2006, relying on those findings, the County moved in the Cambridge Commons case
to disgualify the appellant Schiebe as counsel. The court dismissed that motion, the
appellants concede, “ primarily onthegroundsof waiver.” Theestoppel or preclusive effect
of that rulingonthe Commission’ sjurisdiction over theappel lants, nevertheless, wasargued
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Court for Anne Arundel County.® The primary focus of their challenge to the Commission
decision was, as it is on this appeal, tha the Commisson lacked jurisdiction over them.’
After ahearing, the Circuit Court issued itsOpinion and Order, affirming the decision of the
Commission.

The appellants noted an appeal to the Court of Special Appeals. Subsequently, on
November 2, 2006, the Commission filed in that court, pursuant to Maryland Rule 8-602 (a)
(1), amotion to dismiss the appeal on the grounds that it “is not allowed by these rules or
other law.” The intermediate appellate court, by order of December 12, 2006, ordered that
the “jurisdictional issue raised in the motion .. . befully briefed and argued in due course,”

after which, on March 1, 2007, the Commission filed, in this Court, a Petition for Writ of

by the appellants, asthey do on the merits of their appeal, as another basis for holding that
the Commission did not have jurisdiction.

*The appellants, in fact, filed a“Petition for Appeal.”

'Asindicated, in the complaint lodged against them, the appellants were alleged to
have violated 8§ 5-105 of the Public Ethics Law. That section became effective on
November 5, 2003, after both appellants had retired from County service. It replaced § 3-
109 of the Public Ethics Law, which was in effect when the appellants were in County
government and which was repeded. Noting this series of events, the appellants moved to
dismiss the complaints, arguing that the Commission did not have jurisdiction over the
matter. They maintained that they were subject only to the provisions of the repealed § 3-
109, as § 5-105 does not reflect, by itsterms, “an intent to retroactively apply the previous
repealed provisions of former Article9 8§ 3-109."

*Maryland Rule 8-602, entitled “Dismissal By Court,” provides, as relevant:
“(a) Grounds. On motion or on its own initiative, the Court may dismiss an appeal
for any of the following reasons:

“(2) the appeal isnot allowed by these rules or other law;”
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Certiorari, which thisCourt granted. Dvorak v. EthicsComm'n, 397 Md. 396, 918 A.2d 468

(2007).
“Appellate jurisdiction, except as constitutionally authorized, is determined entirely

by statute,and ...,therefore, aright of appeal must be legislatively granted,” Gisriel v. Ocean

City Bd. of Sup'rsof Elections, 345Md. 477, 485, 693 A.2d 757, 761 (1997), reconsideration
denied, cert. denied, 522 U.S. 1053, 118 S. Ct. 702, 139 L. Ed. 2d 645 (1998) (citing

Maryland-Nat'l v. Smith, 333 M d. 3, 7, 633 A.2d 855, 857 (1993) (“* The right to take an

appeal isentirely statutory, and no person or agency may prosecute an appeal unlesstheright

IS given by statute,”” guoting Subsequent Injury Fund v. Pack, 250 Md. 306, 309, 242 A.2d

506 (1968))): Howard County v. JM, Inc., 301 Md. 256, 261, 482 A.2d 908, 910 (1984);

State v. Bailey, 289 Md. 143, 147, 422 A .2d 1021, 1024 (1980); Estep v. Estep, 285 Md.

416, 422, 404 A.2d 1040, 1043 (1979); Smith v. Taylor, 285 Md. 143, 146, 400 A.2d 1130,

1132, (1979); Criminal Inj. Comp. Bd. v. Gould, 273 Md. 486, 500, 331 A .2d 55, 64 (1975);

see Statev. Green, 367 Md. 61, 76-77, 785 A.2d 1275, 1284 (2001); Prince George's County

v. Beretta U.S.A. Corp., 358 Md. 166, 173, 747 A.2d 647, 651 (2000). In other words, an

examination of therelevant Maryland Code provisions and the legislative enactments of the
subject local governmental body is necessary to determine whether, in agiven case, thereis
aright of appeal or judicial review from the final decision of an administrative body. Id.

The right to appellate review, prescribed by the Maryland Code, is delineaed in Maryland

Code (1957, 2006 Repl. Vol.), 88 12-301 and 12-302 of the Courts and Judicial Proceedings



Article. Indeed, inGreen, after noting that, “except asmay be constitutionally authorized,
theright of appeal isentirely dependent upon statutes,” 367 at 76, 785 A.2d at 1284, we held
that the appeal s statutesrepresent theentire subject matter of thelaw of appellate review and,
as such, abrogate the common law on the subject. 1d. at 77-78, 785 A.2d at 1284.

Section 12-301 provides:

“Right of appeal from final judgments-Generally.

“Except as provided in § 12-302 of this subtitle, a party may appeal from a
final judgment enteredin acivil or criminal case by acircuit court. Theright
of appeal exists from afinal judgment entered by a court in the exercise of
original, special, limited, statutory jurisdiction, unlessin a particular case the
right of appeal is expressly denied by law. Inacriminal case, the defendant
may appeal even though imposition or execution of sentence has been
suspended. Inacivil caseaplaintiff who hasaccepted aremittitur may cross-
appeal from the final judgment.”

Although refined in the second sentence by identifying the exercisesof jurisdiction to which
afinal judgment must relate, this grant of the right of appeal is quite broad and general.

This broad grant of the right to appeal, we have held, islimited significantly by 8§ 12-
302. It provides, as relevant to the case sub judice:®

“(a) Unless aright of appeal is expressly granted by law, 8 12-301 does not

°In addition to thiscircumstance, § 12-302 limits appeal sin contempt cases, see § 12-
302 (b), limitscriminal appeals by the State, see § 12-302(c), limits appeals from decisions
of thecircuit courtssitting in banc, pursuant to Article IV 8§ 22 of the Constitution, see 8 12-
302(d), limits appeals following a plea of guilty in acircuit court, see § 12-302 (e), limits
appeals from orders of a sentence review panel of a circuit court, under Title 8 of the
Criminal Procedure Article, see § 12-302 (f), and limits appeal s from an order of a circuit
court revoking probation, see 8 12-302 (g). See also Pack Shack, Inc. v. Howard County,
371 Md. 243, 250, 808 A.2d 795, 799 (2002).
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permit an appeal from a final judgment of a court entered or made in the

exercise of appellate jurisdiction in reviewing the decision of the District

Court, an administrative agency, or alocal legislative body.”
That limitation relates to the nature of the Circuit Court’s exercise of jurisdiction in the
review of District Court, administrative agency and local legislative body decisions. In
describing the proscribed exercise, the statute uses the term, “appellate jurisdiction.”

In this case, the Circuit Courtwas asked to, and did, engage in the judicial review, at
the behest of the appellants, of the final order of the Commission. It did so pursuant to a
provision of the Public Ethics Law, § 7-4-105 of the Anne Arundel County Code," which
prescribed that right of review to a party aggrieved by such an order of the Commission.
Itiswell-settled that “whenever acircuit court directly reviewsthe action, orinaction, of any
administrativeagency, governmental body, orofficial intheexecutiveorlegislative branches

of government, including local government, the court is exercising original jurisdiction and

not appellate jurisdiction.” Gisriel, 345 Md. at 491-92, 693 A.2d at 764, citing Shell Qil Co.

19Section 7-4-105 of the Anne Arundel County Code, as relevant, provides:

“If the respondent is aggrieved by afinal order of the Ethics Commission, the

respondent may seek judicial review by filing apetition for judicial review as

provided in Title 7, Chapter 200, of the M aryland rules.”
Title 7, Chapter 200 of the Maryland Rules“govern[s] actionsfor judicial review of ... an
order or action of an administrative agency, where judicial review is authorized by statute,
and (2) afinal determination of the trustees of the Client Protection Fund of the Bar of
Maryland.” In UrbanaCivic Assn, Inc. v. UrbanaMobile Village, Inc., 260 Md. 458, 462-
463, 272 A.2d 628, 631 (1971), we made clear that the Maryland Rulesdo not grant aright
of appeal.




V. Supervisor, 276 Md. 36, 43, 343 A.2d 521, 525 (1975) (“[T]he exercise of appellate
jurisdictionrequires aprior action by somejudicial authority, or theprior exercise of judicial
power.... [R]eview of the decisions of an administrative agency is an exercise of original

jurisdiction and not of appellatejurisdiction”); Medical Wastev. M aryland Waste, 327 Md.

596, 604-605n. 5, 612 A.2d 241,245n.5(1992); InrePetitionfor Writ of Prohibition, 312

Md. 280, 294, 539 A .2d 664, 671 (1988); Montgomery Co. v. lan Corp., 282 Md. 459, 467,

385 A.2d 80, 84 (1978). Indeed, we noted that, “[i]n atechnical, constitutional meaning of
the term, acircuit court never exercises‘ appellate jurisdiction’ when it directly reviews the
decision of an administrative agency or alocd government body.” 1d. Nevertheless, in
Gisriel, we held that:
“when a circuit court proceeding in substance constitutes ordinary judicial
review of an adjudicatory decision by an administrative agency or local
legislative body, pursuant to a statute, ordinance, or charter provision, and the
circuit court renders a final judgment within its jurisdiction, 8§ 12-302(a) is
applicable, and an appeal to the Court of Special Appealsisnot authorized by
§12-301.

345 Md. at 496, 693 A.2d at 766-67, citing Prince George's County v. American Federation

of State, County and M unicipal Emp., Council 67, 289 M d. 388, 397-400, 424 A.2d 770,

774-76 (1981).

To justify that holding, we reviewed the history of the first general appeals gatute,
Ch. 87 of the Acts of 1785, § 6, granting the “full power and right to appeal” to “any party
or parties aggrieved by any judgment or determination of any county court in any civil suit

or action, or any prosecution...” and similarly broadly worded subsequent general appeals
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statutes, noting that this Court did not construe them as permitting the appeal of a county
court’s, or later, adrcuit court’s, exercise of a special limited statutory jurisdiction rather
than its ordinary common law -type jurisdiction: “W hen a county court or acircuit court was
exercisingaspecial limited statutory jurisdiction, and not acommon law-type of jurisdiction,
this Court regularly held that the gener al appeal s statutes did not authorize an appeal, and that
an appeal could betaken only if authorized by a specific statute relating to the particular type
of statutory jurisdiction being exercised.” Gisriel, 345 Md. at 487, 693 A.2d at 762, and
casestherein cited. W e also reviewed the history of § 12-302(a) and concluded that it was
“apartial codification of the principle that the general appeal s statute does not authorize an
appeal fromacircuit court'sjudgment when that court isexercising aspecial limited statutory
jurisdiction asopposed to amore traditional common law-type of jurisdiction.” 1d. Wecited

Urbana Civic v. Urbana M obile, 260 Md. 458, 460-461, 272 A.2d 628, 630 (1971); Bd. of

Med. Examinersv. Steward, 203 Md. 574, 580-581, 102 A.2d 248, 251 (1954); and Johnson

v. Board of Zoning Appeals, 196 Md. 400, 406-407, 76 A.2d 736, 738 (1950) as examples

of casesinwhich the statutory judicial review actionswereclearly original actions under the

teaching of Shell Oil Co. v. Supervisor, supra, 276 Md. at 43-47, 343 A.2d at 525-527,

demonstrating that 8 12-302 (a) was intended to embody the holdingsin those, and similar,
cases. Gisriel, 345 Md. at 493, 693 A.2d at 765. We concluded, therefore,

“A broader construction of the phrase ‘ appellate jurisdiction’ in 8 12-302 (a),

so asto include ordinary statutory judicial review of adjudicatory decisions by

administrative agencies and local legislative bodies, would be in accord with
the history of § 12-302(a) and with the normal usage of the language when
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§ 12-302 (a) was enacted ")
Id. at 493, 693 A.2d at 765.

In Gisriel, a section of the Ocean City Charter*? granted a right to appeal actions or
decisions of the Board of Supervisors of Elections to the City Council; in the event of
aggrievement by the City Council’s decision, it provided for judicial review in the Circuit
Court. Neither that provision, nor any other Charter provisionor any Ocean City ordinance
authorized an appeal to the Court of Special Appeals. 345 Md. at 486, 693 A.2d 7at 761.
For that reason, the Council’s decision was not appealable pursuant to § 12-301. It was

appeal able, however, for another reason: because, in substance, it “ was atraditional common

*As to the usage point, the Court explained that: “[p]rior to the opinion in the Shell
Qil case, and at the time § 12-302 (a) was enacted, statutory circuit court actionsforjudicial
review of decisions by administrative agencies or local legislative bodies were regularly
called ‘appeals’ and treated as if they fell within the appellate jurisdiction of the circuit
courts,” Gisriel v. Ocean City Bd. of Sup'rs of Elections, 345 Md. 477, 493, 693 A.2d 757,
765 (1997), and casesthereincited, “[t]heindex to volume 273 of the Maryland Reports, 273
Md. at 744, as well asthe indices to numerous earlier and later volumes, list actions for
judicial review of administrative decisionsunder the topic ‘appeals,’” id. at 494 n.14, 693
A.2d at 766 n.14, and opinions of the Court, after Shell, including some by the author of
Shell, “improperly referred to such actions as ‘appeals.’” 1d. at 494 n. 15, 693 A.2d at 766
n.15.

2Section C-505 of the Ocean City Charter provided:

“If any person shall feel aggrieved by the action of the board of supervisors
of electionsin refusing to register or in striking off the name of any person or
by any other action, such person may appeal to the Council. Any decision or
action of the Council upon such appeals may be appealedto the Circuit Court
for the county withinthirty (30) days of the decision or action of the Council.”



law mandamus action, and the dircuit court's judgment in substance resembled the type of
order rendered in a mandamus proceeding.” Id. at 497, 693 A.2d at 767.

Berettaisto like effect. There, Beretta gopeal ed an adverse decision, rendered by the
Circuit Court for Prince George’s County upon judicial review of a decision of the Prince
George’'s County Human Relations Commission, to the Court of Special Appeals in order
to challenge the County’s power, as acharter county, to enact a statute which authorizes a
county administrative agency, upon afinding of employment discrimination, in addition to
other relief, to award money damages for humiliation and embarrassment” up to
$100,000.00. 358 Md. at 167, 747 A.2d at 647-48. A provision of the Prince George's
County Code™ authorized, albeit phrased in terms of an “appeal,” an action for judicial
review of the decision of the Prince George's County Human Relations Commission in the
Circuit Court for Prince George's County. No provison of Prince Georges County law,
however, authorized, in this type of case, an appeal from the Circuit Court to the Court of
Special Appeals. 358 Md. at 174, 747 A.2d at 651. The intermediate appellate court,
entertained the appeal, holding that “if Beretta could have litigated an issue in any type of
lawsuit between the parties other than an action for judicial review, such as a declaratory

judgment action, then, as to such issue, the present case in substance should be treated as a

1388 2-197(c) of the Prince George's County Code providesthat “[a] ny party aggrieved
by afinal decision by the Commission is entitled to file an appeal pursuant to Subtitle B of
the M aryland Rules of Procedure.”
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declaratory judgment action and notajudicial review proceeding within the meaning of § 12-
302(a) of the Courts and Judicial Proceedings Article.” 358 Md. at 177, 747 A.2d at 653.

This Court granted certiorari to address the jurisdiction issue, and reversed. Prince George's

County v. Beretta, 351 Md. 285, 718 A.2d 233 (1998).

After reviewing the teachings of Gisriel, we concluded:

“The cases involving the non-appealability doctrine discussed in Gisriel

disclose that, as long as a circuit court is acting within its special statutory

jurisdiction, the limitation upon the right to appeal is applicable regardless of

the issues being raised.”

358 Md. at 180, 747 A.2d at 654. We had earlier observed:

“The Circuit Court in this case, pursuant to alocally enacted statute, was

engaged in ordinary judicial review of a final adjudicatory decision by an

administrative agency. Thecourt applied the normal criteria applicable under

Maryland law for judicial review of adjudicatory administrative decisionsand

affirmed the agency's decision. ... Since no state or local gatute or charter

provision expressly granted a right of appeal from the Circuit Court's
judgment, 8§ 12-302(a) would clearly seem to preclude an appeal to the Court

of Special Appeals.”

358 Md. at 175-76, 747 A.2d at 652 (footnote omitted).

A persistent theme raised by the appellants is the nature of the issues that they have
with the Commission’ sdecision. The appellants believeit significant that the basisfor their
judicial review actionwasthat the Commission lacked jurisdiction over them, to consider the
County’scomplaint. Theyalso emphasizetha another basisfor their seeking judicial review

was “for purposes of determining theeffect of [the trial judge’ s Opinion and Order of June

5, 2006, denying the County’ sMotion to Disqualify Counsel in the Cambridge Commons v.
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Anne Arundel County[, Case No. C-2001-69418-AA,] asit related to the Commission’s

Findings of Fact and Conclusions of Law of March 13, 2006.”

The appellants' arguments are to no avail and, indeed, were addressed in Beretta,
when the Court rejected therationale offered by the Court of Special A ppealsfor entertaining
the appeal in that case, pointing out:

“The Court of Special Appeals'positionisnot supported by the Gisriel opinion
and isinconsigent with numerous decisions by this Court. Section 12-302(a)
does not relate to what issues may be considered on appeal and what issues
may not be considered. Rather, the language of thestatute, and the case law on
which the statute was based, preclude any appeal to the Court of Special
Appeadsin aparticular type of case.”

358 Md. at 177, 747 A.2d at 653.

The appellants correctly identify a jurisdictional challenge as an exception to the
limitation on appeal ability prescribed by 8§ 12-302 (a), but the jurisdiction that must be in
questionisthejurisdiction of the Circuit Court, not the administrative agency whose decision
is being reviewed. Asthe Beretta Court explained:

“Except for aquestion of jurisdiction, thedoctrineisalimitation upon theright
to appeal and not upon the issues cognizable on gopeal. Appeals have been
precluded in cases involving legal issues, constitutional issues, issues
concerning procedural irregularity, and i ssues about thelawful composition of
an administrative agency. Thus, in a case involving circuit court judicial
review of alocal administrative agency, this Court, in dismissing the appeal,
stated ( Johnson v. Board of Zoning Appeals 196 Md. 400, 412, 76 A.2d 736,
741 (1950)):

‘The question here is: Were the things complained of and
decided by the Court below things which the Court had
jurisdictionto decide?If the Court had the power to decide what
it did decide, then itsdecision, whether right or wrong in point
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of law or fact, cannot be reviewed, because the power to review
such ajudgment hasnot been conferred by the L egislature upon
the Court of Appeals. New York Mining Co. v. Midland
Mining Co., 99 Md. 506, 512, 58 A. 217[, 220 (1904)];
Hendrick v. State, 115 Md. 552, 560, 81 A. 18[, 21 (1911).’”

358 Md. at 180, 747 A.2d at 654-55.

This point was madewith even greater darityin Prince George's Countyv. American

Federation of State, County and Municipa Emp., Council 67, 289 Md. 388, 398-99, 424

A.2d 770, 775 (1981). There, we said:

“Despite the absence of a statute conferring the right to appeal, a limited
review by way of appeal may nevertheless be premised upon an exception to
§12-302 (a)’ sprohibition. The County invokesthat exception. It haslong been
recognizedthat if acircuit courtactsintheexercise of aspecial judicial review
jurisdiction, from which no right of appeal is conferred, appellate review is
available to determine whether the circuit court acted without having lawfully
acquired jurisdiction or w hether it exceeded the authority conferred upon it.
E.g., Urbana Civic Assn v. Urbana Mobile Village, Inc., 260 Md. 458, 272
A.2d 628 (1971); Johnson v. Bd. of Zoning A ppeals, 196 Md. 400, 76 A.2d
736 (1950); Employment Security Bd. v. Spiker, 194 Md. 351, 71 A.2d 299
(1950); Lambros v. Brown, 184 Md. 350, 41 A.2d 78 (1945);_Stephens v.
Mayor and Council of Crisfield, 122 Md. 190, 89 A. 429 (1914); Hough v.
Kelsey, 19 Md. 451 (1863); Abbott v. Administrative Hearing Bd., 33 Md.
App. 681, 366 A.2d 756 (1976), cert. denied, 280 Md. 727 (1977). 2 J. Poe,
Pleading and Practice § 826, at 798 (5th ed. 1925). The review sanctioned by
this exception confers authority to consider

“not whether thetrial Courtrightly decided but whether it had theright
to decide, what it did decide. If it had the right to decide what it did
decidethen, though itsdecision be, in point of fact or of law, erroneous
it cannot be reviewed, because the statute has conferred no power upon
[theappellate court] to sitinreview of such a judgment. So the ultimate
question is, were the things complained of and decided below, things
which the [circuif] Court had jurisdictionto decide. [N. Y. Mining Co.
v. Midland Mining Co., 99 Md. 506, 512, 58 A. 217, 220 (1904).]"
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There being no provision of Anne Arundel County law that confers aright of gopeal
to the Court of Special Appealsin thiskind of case and the appellants having failed to raise
any question concerning the Circuit Court’s jurisdiction to “sit in review of such a

judgment,” in Prince George's County v. American Federation of State, County and

Municipal Emp., Council 67, supra, at 399, 424 A.2d at 775, the Commission’s motion to

dismiss the apped is granted.

APPEAL DISMISSED, WITH COSTS.
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