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The primary question before us is whether a real estate
agent or broker who lists and pronptes residential property
for rental is an “owner” within the neaning of |egislation
passed in 1994 addressing the problem of deteriorated | ead
paint in older rental housing. See MI. Code, Env., 88 6-801 -
6- 852 (1996, 2000 Supp.) [hereinafter Lead Paint Act or the
Act]. We answer that question in the negative. W also hold
t hat the Consuner Protection Act, Md. Code, Com Law, 88 13-
101 - 13-501 (1997, 2000 Supp.), does not apply to real estate

agents or brokers.

Fact ual Background

On Septenber 12, 2000, appellant Sheree Dyer, as nother
and next friend of her m nor daughter, Erielle Wallace, filed
suit against Marilyn G bson, Eva Criegler, and appellee Ois
Warren Real Estate Services in the Circuit Court for Baltinore
City. Appellant contended that Erielle Wallace suffered from
| ead pai nt poisoning and sought danages based on (1)
negli gence and (2) violation of the Consumer Protection Act.

Appellant alleged that Erielle Wallace was exposed to
| ead paint in a house | ocated at 3408 Springdal e Avenue t hat
was rented to Ms. Dyer’s parents, Henry and Rosal ee Goodall .

The house was owned by Ms. G bson and Ms. Criegler. M. Dyer



and Erielle Wallace lived in the house with the Goodalls for
approxi mately one year, beginning in Decenber 1997. Appellee
served as the “rental agent” in connection with the | ease
between Ms. G bson and Ms. Criegler as |andlords and the
Goodal I s as tenants. On Novenber 6, 2000, appellant
voluntarily dism ssed her clainms, wthout prejudice, against
Ms. G bson, and on February 13, 2001, she voluntarily
di sm ssed her clainms, wthout prejudice, against Ms. Criegler.
Appel lee filed a notion to dism ss the conplaint for
failure to state a claimupon which relief could be granted,
arguing that it owed no duty to Erielle Wallace. 1In response,
appel l ant argued that appellee’s duty existed by virtue of two
statutes, the Lead Paint Act and the Consuner Protection Act.
At the hearing on the notion, appellant’s counsel indicated
t hat appellee acted strictly as a real estate agent or broker
involved in pronmoting and listing the property for rental and
had no on-going relationship with the property owners with
respect to control over, or managenent of, the property. The
circuit court granted appellee’s notion to disniss and rul ed
as a matter of |law that neither the Lead Paint Act nor the
Consuner Protection Act placed a duty on real estate agents or
br okers, whose sole involvenment was to pronote and facilitate

the rental of housing, to protect tenants from | ead paint



exposure. On February 13, 2001, appellant noted an appeal to

this Court. We shall affirmthe circuit court’s ruling.

Question Presented
Did the Circuit court err in granting appellant’s

nmotion to dism ss and holding that the Lead Paint Act
and the Consuner Protection Act were inapplicable to
real estate agents or brokers effecting the rental of
residential property?

St andard of Revi ew
Qur review of the Circuit court’s grant of a notion to

dism ss for failure to state a claimis limted to whether the

Circuit court was legally correct. See Fioretti v. Mryl and

State Board of Dental Exam ners, 351 Md. 66, 71 (1998). All

wel | - pl eaded facts in the conplaint, as well as all inferences
that can be drawn therefrom are presuned to be true, and
dism ssal is appropriate only if a legally sufficient claimis

not present. See Geen v. H & R Block, Inc., 355 Md. 488, 501

(1999); Bobo v. State, 346 Md. 706, 708-09 (1997).

Di scussi on
A. Lead Pai nt Act
In order to establish a negligence claim the plaintiff
nmust denonstrate:
‘(1) that the defendant was under a duty to
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protect the plaintiff frominjury, (2) that the
def endant breached the duty, (3) that the
plaintiff suffered actual injury or |oss, and
(4) that the loss or injury proximately resulted
fromthe defendant’s breach of the duty.’

Sadler v. The Loomis Co., 139 Md. App. 374, 396 (2001)
(citations omtted). Whether a defendant owes a plaintiff a
| egal |y cogni zable duty is a threshold question to be decided

by the trial court as a matter of law. See id.; Bobo, 346 M.

at 714.

The facts alleged in appellant’s conplaint, presunmed to
be true for purposes of appellee’'s notion to dism ss, are that
(1) while appellant and Erielle Wallace were |living at 3408
Spri ngdal e Avenue, “quantities of peeling |ead-based paint,
| oose | ead- based paint chips, and | ead-based pai nt powder were
exposed on the interior and exterior surfaces of the house,”
(2) appell ee knew about the existence of the | ead-based paint,
(3) appellee “failed to correct the conditions that resulted
in the exposure of Erielle Wallace to | ead-based paint,” (4)
Erielle Wall ace ingested | ead-based paint, and (5) Erielle
Wal | ace suffered fromlead poisoning, resulting in brain
damage and ot her behavioral and devel opnental injuries. The
primary question of |aw before the Circuit court, and hence
bef ore us on appeal, was whet her appellee, serving only as a

rental agent, had a duty to prevent Erielle Wall ace’s exposure



to | ead- based paint.

Appel l ant clainms that the Lead Paint Act places a
statutory duty of care upon real estate agents and brokers
involved in renting properties,! and that a violation of the
Act results in a presunption of negligence.

Under the Lead Paint Act, rental properties built before
1950 nust be registered with the State Departnment of the
Environment. See Ml. Code, Env., 8 6-811. The purpose of the
Act was “to reduce the incidence of childhood | ead poisoning,
whi |l e mai ntaining the stock of avail able affordable rental
housing.” M. Code, Env., 8§ 6-802. Consistent with that

pur pose, the Act requires property “owners” to take specific

L Alicensed real estate broker may engage in any of the
following activities: “(1) for consideration, providing any of
the follow ng services for another person: (i) selling,
buyi ng, exchanging, or |easing any real estate; or (ii)
collecting rent for the use of any real estate; (2) for
consi deration, assisting another person to |locate or obtain
for purchase or | ease any residential real estate; (3)
engagi ng regularly in a business of dealing in real estate or
| eases or options on real estate; (4) engaging in a business
the primary purpose of which is pronoting the sale of rea
estate through a listing in a publication issued primarily for
the pronmotion of real estate sales; (5) engaging in a business
t hat subdivides land that is |located in any state and sells
the divided lots; or (6) for consideration, serving as a
consul tant regarding any activity set forth in items (1)

t hrough (5) of this subsection.” M. Code, Business
Occupations and Professions, § 17-101(k)(1)-(6). A real
estate sal esperson may provide the services identified above
on behalf of a broker with whomthe person is affiliated.
Busi ness Occupations and Professions, § 17-101(j).
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precauti onary measures, including nmaintenance and repair, to
reduce the risk of tenant exposure to |ead-based paint. In
exchange for conpliance, the Act provides |limted liability to
“owners” if a tenant suffers fromlead poisoning and comrences
a lawsuit. See MI. Code, Env., 88 6-815 - 6-836.

Appellant relies on the definition of “owner” in Env. §
6-801 to support the contention that a real estate agent or
broker is bound by the ternms of the Act. For purposes of the
Act, the term “owner” has a broader meaning than when used in
the traditional sense, as outlined in section 6-801(0):

(1) “Omer” neans a person, firm
cor poration, guardian, conservator, receiver
trustee, executor, or |egal representative who,
alone or jointly or severally with others, owns,
hol ds, or controls the whole or any part of the
freehold or | easehold interest to any property,
with or without actual possession.
(2) “Owner” includes:
(i) Any vendee in possession of the
property; and
(i1i1) Any authorized agent of the owner,
including a property manager or |easing agent.
(3) “Omer” does not include:
(i) Atrustee or a beneficiary under a
deed of trust or a nortgagee; or
(i1) The owner of a reversionary interest
under a ground rent | ease.

Appel l ant asserts that because “leasing agent” is
expressly included in the definition of an “owner” and because
appel l ee acted as a “leasing agent” in procuring the |ease for

t he property at 3408 Springdal e Avenue, the Act governs



appel l ee and establishes a statutory duty of care. Appellee,
on the other hand, maintains that the entire definition nust
be read as a whole, nmeaning that only a “leasing agent” who
“owns, holds, or controls” the property is covered by the Act.
The circuit court determned that “it would be really
unreasonable to try to incorporate brokers into that [section
6-801(0)’s] definition [of “owner”] when the broker’s
responsibility ceases at the tinme that he fulfills his
contractual obligation; that being, connecting a tenant to the
| andl ord.”

In order to evaluate whether the circuit court was
| egally correct in holding that a real estate agent or broker,
under the circumstances presented, is not an “owner” under the
Lead Paint Act, we nust interpret the statute. The primary
goal of statutory construction “‘is to ascertain and
effectuate the intention of [the] Legislature.”” Board of

Li cense Comm ssioners v. Toye, 354 Md. 116, 122 (1999) (quoting

Gaks v. Connors, 339 Md. 24, 35 (1995)). The | anguage of the

statute is the starting point when ascertaining |egislative

i nt ent . See Marriott Enpl oyees Federal Credit Union v. NMbtor

Vehicle Adm nistration, 346 M. 437, 444-45 (1997). |If the

text of the statute is free fromanbiguity, courts normally

will not go beyond that |anguage in an attenpt to discover



|l egislative intent. See Toye, 354 Md. at 122. When a statute
contains an anbiguity, a court may | ook to the statutory
scheme as a whole, as well as the purposes behind enactnment.

See Marriott, 346 M. at 445.

We begin by exam ning the definition of “owner” in the
Act itself. An “owner” includes a “leasing agent” but only
one who “owns, holds, or controls the whole or any part of the
freehold or | easehold interest” in the property in question.
Md. Code, Env., 8§ 6-801(0)(1), (2). There are no reported
Maryl and cases addressing the definition of “owner” under the
Lead Paint Act, but the phrase “holds or controls” carries
with it a requirement that the entity in question have an
ability to change or affect the condition of the property.

Looki ng beyond the definition of “owner”, we find that
the entire statutory schene suggests that the Lead Paint Act
applies only to those with the right to control the property.
For instance, section 6-815 outlines the necessary steps an
“owner” nust take to be in conpliance with the risk reduction
st andar ds. The protective neasures include a “visual review
of all exterior and interior painted surfaces,” renoving all
flaking paint, repainting, repairing all structural defects
causing paint to flake, and other physical changes, all of

whi ch necessarily require an “owner” to exercise control



Sections 6-820(c) and 6-823(c) both mandate that an “owner”
i ssue required notices every two years to tenants. Because
real estate agents’ and brokers’ relationships typically end
once the | ease is signed, agents and brokers, in that
situation, do not have the continuous relationship
contenpl ated by these notice provisions. In sum the Act
pl aces duties on “owners” that a person or entity w thout the
right to control the property would be unable to conply wth,
thereby indicating that the Legislature did not intend real
estate agents or brokers, acting only to |ist and pronote
properties, to be considered “owners” for purposes of the Act.
In | ead paint cases, courts that have eval uated
negl i gence cl ai ns based on conmmon-| aw pri nci pl es and
appl i cabl e ordi nances have held property nmanagenent entities

and titled property owners liable. See, e.qg.. Brown v.

Dernmer, 357 Md. 344 (2000); Richwi nd Joint Venture 4 v.

Brunson, 335 Md. 661 (1994); Forrest v. P & L Real Estate

| nvestment Co., 134 Md. App. 371 (2000). To our know edge, a

real estate agent or broker, acting to |ist, pronote, and
effect a sale or rental of property, without the right to
manage or control the property, has not been held liable in
such cases.

This is consistent with conmmon | aw principles of preni ses



liability as the basis for inposition of tort liability is the
possessi on and/or control of property. The Court of Appeals
has explained, “it is the possession of property, not the

ownership, fromwhich the duty flows.” Baltinore Gas &

Electric Co. v. Lane, 338 Md. 34, 45 (1995), overruled in part

on other grounds, Baltinmobre Gas & Electric Co. v. Flippo, 348

Md. 680 (1998). Possession includes “both the present intent
to control the object [or property] and sone ability to

control it.” [Id. at 46 (citing Restatenent (Second) of Torts,

88 216, 328 E.; Rowley v. Mavor and City Council of Baltinore,

305 Md. 456, 464 (1986)).

I n her conplaint, appellant referred to several
provi sions of the Baltinore City Code, but she did not argue
t hem on appeal. Neverthel ess, because the property at issue
in the instant appeal is located in Baltinore City, the
Housi ng Code of Baltinore City [hereinafter the Housi ng Code]
is relevant. The Housing Code mandates, “[a]ny person deened
to be the owner within the meaning of the definition of said
term shall be bound to conply with the provisions of this
Code to the sane extent as if he were the actual owner.”
Housi ng Code, Art. 13, 8 301(d) (2000 ed.). In defining

“owner,” the Housing Code uses | anguage nearly identical to

that found in the Lead Paint Act. See Housing Code, Art. 13,
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8 105(jj) (2000 ed.); M. Code, Env., 8§ 6-801(0). The key
di fference, however, is the exclusion fromthe Housing Code of
the term*“l easing agent” fromthose other than the hol der of
legal title who are neverthel ess considered an “owner” for
liability purposes.

Lastly, we look to the general |aw governing liability of
real estate agents and brokers. Generally speaking, a real
estate agent’s or broker’s liability is founded on the | aw of

agency. See Proctor v. Holden, 75 Md. App. 1, 18 (1988).

Brokers and agents ordinarily owe a fiduciary duty to their
principals. See id. at 21. |In the absence of special
circunstances, there is no duty inposed on agents or brokers,
acting for a seller, to investigate and ascertain if any
defects exist on the property in question and to disclose any

such defects to a buyer. See Herbert v. Saffell, 877 F.2d

267, 275 (4th Cir. 1989)(“we hesitate to inpose a duty on
realtors to investigate property and report defects to
prospective buyers because such an obligation could conflict
with the fiduciary duties that realtors normally owe to
property sellers under Maryland law,” citing Proctor, 75 M.

App. at 21). See also Lopata v. Mller, 122 M. App. 76,

91-92 (1998); Lewis v. Long & Foster Real Estate, Inc., 85 M.

App. 754, 763 (1991). \Wile the case sub judice concerns the
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rental of property rather than the sale of property, there is
no reason or authority to support inposing a different duty on
real estate agents or brokers who facilitate the rental of
property.

Based on the above discussion, we agree with appell ee and
the circuit court that the Lead Paint Act’'s definition of an
“owner” nust be read as a whole, nmeaning that only a | easing
agent who owns, holds, or controls at |east part of the
property in question constitutes an “owner.” This does not
mean that actual possession is required, as the Act makes
clear, but it does nean that there nust exist the right to
hold or control the property. Contrary to appellant’s
assertions, the Lead Paint Act does not inpose a duty of care
on real estate agents or brokers acting, as appellee was in
the case sub judice, nerely as listing agents. To inpose such
a duty on agents and brokers would be contrary to conmon | aw
principles of premses liability and real estate agents’ and
brokers’ liability, the statutory schenme of the Lead Paint
Act, and | ocal ordinances, for which we would need a clear
indication fromthe Legislature. The statutory |anguage on
whi ch appellant relies, “leasing agent,” taken out of context,
is an insufficient denonstration of the Legislature’ s intent

to alter established |law. Appellant, therefore, has failed to
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establish the prerequisite duty upon which a negligence claim
nmust be based, and we affirmthe trial court’s grant of

appellee’s notion to disniss.

B. Consumer Protection Act
Appellant’s reliance on the Consunmer Protection Act to
support a claimis m splaced because the statute explicitly
exenpts real estate sal espersons and brokers. Section 13-104
states, “[t]his title does not apply to: (1) the professional
services of a ... real estate broker, associate real estate

broker, or real estate sal esperson.” See also Lopata v.

MIler, 122 Md. App. at 93 (this Court refusing to consider

cl ai ms agai nst real estate agents brought under the Act
because “the Maryl and Consunmer Protection Act specifically
exenpts real estate agents and brokers fromits provisions”).
The circuit court, therefore, was correct in holding that
appellant failed to state a legally sufficient claimunder the

Consuner Protection Act, and we affirm

C. Leave to Amend
Wth the exception of one allegation, appellant did not
request |eave to anend the conplaint. The one exception is

t hat appell ant requested | eave to anend to allege that the
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property in question had not been regi stered under the Lead
Paint Act. For purposes of our analysis, we assune that

al l egation to be part of the conplaint. Based on the
representations of counsel, it appears there are no additi onal

rel evant facts that could be pl eaded.

JUDGVENT AFFI RVED;
COSTS TO BE PAI D BY
APPELLANT.



