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CRI M NAL LAW SI NGLE LARCENY DOCTRI NE; MERGER OF OFFENSES.

Single larceny doctrine did not apply to three thefts of
credit cards, taken in rapid succession from purses in
separate offices of three victins in one area of business.
Def endant committed three separate m sdenmeanor thefts.

M sdemeanor theft convictions for taking credit cards did not
merge into felony theft schene conviction, whereby defendant
obt ai ned nmerchandi se fromvarious retail stores by using the
stolen credit cards.
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A jury in the CGrcuit Court for Howard County convicted
Lawr ence Lanbert Dyson, Jr., the appellant, on one count of felony
theft schenme of property val ued over $500 and on three counts of
m sdenmeanor theft of property valued at |ess than $500. The court
sentenced the appellant to a 10-year term for the felony theft
schene conviction and to 18-nonth consecutive terns for each
m sdenmeanor conviction, all to be served concurrently to the fel ony
theft schene sentence.

On appeal, the appellant presents two questions for review

“I'. Did the trial court err by admtting a hearsay
stat ement whi ch unduly prejudiced appell ant?

1. Didthe trial court err by failing to nmerge the
convi ctions and sentences?”

For the reasons set forth below, we shall affirmthe judgnents

of the circuit court.

FACTS AND PROCEEDINGS

On Decenber 20, 2002, the appellant, a wonman naned “Tam” a
woman naned “Ebony,” and a man whose nane is not disclosed in the
record drove to Mchelle Wetnore's apartnent in Colunbia.? Ebony
remai ned in the car while the other three met with Wetnore inside
her apartnent. Tam asked Wetnore if she “wanted to neke sone
noney.” Wetnore responded, “Yeah,” and left with the three. They

all got in the car wwth Ebony, wth the unnaned man at the wheel,

The | ast names of Ebony and Tam do not appear in the record
ei t her.



and drove to the Patuxent Medical Goup (“PM3) building, also in
Col unmbi a, where they parked nearby.

The appel | ant entered the | obby of the building. He took the
el evator to the third floor and then wal ked dowmn a hallway to the
gynecol ogy departnment, and entered. He wal ked through the
gynecol ogy departnent, entering the offices of three gynecol ogy
departnent enpl oyees: Janet Carletto, Victoria Hendrickson, and
Kinberly Gul dan. Carletto’s and Hendrickson’s offices were next to
each other, and @ildan's office was one office over from
Hendri ckson’s.

Al'l three wonen were away fromtheir offices at |unch, but had
| eft their purses behind. Carletto s purse was behind a chair, by
the edge of her desk; Hendrickson’s purse was hal fway underneath
her desk, behind another bag; and GQul dan’s purse was in a drawer in
her desk. The appellant went into each woman’s purse and took
credit cards. He took five credit cards from Carletto, three
credit cards from Hendrickson, and one credit card from Gl dan
About ten mnutes after first entering the gynecol ogy departnent,
t he appellant returned to the el evator, rode back down to the first
floor |obby, and returned to the car.

The appel | ant showed the stolen credit cards to the occupants
of the car. The group drove to a gas station, where the appell ant
tested the credit cards at the punp to confirm that they were

valid. The group then drove to various retail stores around Howard



County, including Target stores in Colunmbia and Ellicott City, a
Wal -mart in Ellicott City, a ConpUSA in Col unbia, and a Rack Room
Shoes in Colunbia. The appellant gave Wetnore two of the credit
cards, and told her to “just go get Play Station Il’'s.” Before
using the cards, Wtnore checked the signatures so she could
imtate them Wtnore, Tam and Ebony used the credit cards the
appel | ant gave themto nake purchases at the stores. The appel |l ant
did not enter the stores. At the Target in Ellicott Cty, he
assisted in |oading the store purchases into the car.

The three wonmen charged a total of $3,257.62 in nerchandise
using Carletto’'s credit cards and $1,249.35 in nerchandi se using
Hendri ckson’s credit card.?

After making the purchases, the group drove to a pawn shop in
Baltimore City. The appellant pawned the itens purchased at the
retail stores for cash. He gave Wtnore $300 of the cash he

received for the itens.

’The exact breakdown of charges is as follows: $662.30 from
VWl -mart in Ellicott Cty and $1554.51 from Target in Colunbia
using one of Carletto’'s credit cards; $730.10 from WAl -mart in
Ellicott City, $258.22 from Target in Ellicott City, and $52.49
from Rack Room Shoes using another of Carletto’s credit cards; and
$629.93 fromTarget in Ellicott Gty and $619. 42 from ConpUSA usi ng
Hendrickson’s credit card. The purchases included several Play
Station Ils, wonen’s underwear, clothes, a tel ephone, and a phone
card.

Gul dan realized around 3:30 or 4:00 p.m that day that her
credit card had been stolen. She inmmediately contacted the credit
card conpany and canceled the card. Carletto and Hendrickson did
not realize until that evening that their credit cards had been
stol en.



The police were able to identify Wtnore after viewng a
surveillance tape fromone of the retail stores. She was arrested
on January 8, 2003. She gave oral and witten statenents to Howard
County Police Oficer James Daly, inplicating the appellant, whom
she knew by the nickname “the rabbit.”

A statenment of 31 charges was filed against the appellant on
January 11, 2003. Before trial, the State nol prossed all but four
charges agai nst the appellant. Three of the remaining charges were
for m sdeneanor theft under Mi. Code (2002), section 7-104 of the
Crimnal Law Article (“CL”), one each for stealing a credit card
(or cards) fromeach victim The fourth remaining charge was for
felony theft scheme, under CL sections 7-103 and 7-104, for,
“pursuant to one schenme and continuing course of conduct,
steal [ing] MERCHANDI SE of TARGET, SHOE RACK, COWP USA, [and]
WALMART having a value of $500 or greater[.]” As noted, the
appel | ant was convicted on all four charges.

W shall recite additional facts as pertinent to our

di scussi on of the questions presented.

DISCUSSION

I.

At trial, the State called Wtnore as a wtness. She
testified that she knew the appellant fromhaving “d[one] a credit
card scheme with him?” They had been introduced by a nutua

friend.



Wt nore recounted the events of Decenber 20, 2002, as we have
recited them above.

On cr oss-exam nati on, def ense counsel questi oned Wet nor e about
the witten statenent she had given to Oficer Daly:

Q Can | read to you what you wote. You essentially
told the officers that [the appellant] is the one
who was responsible for all of this, correct?

A Yes.

Q And, what you wote was a black nmale picks ne up in
the nornings, he goes around to different office
bui | di ngs and goes in and makes an attenpt to steal
credit card[s] and brings them to the car. Then
goes to check themat the gas station and that’s to
see if they work. And then goes to the stores and
purchases thing[s] and take to the pawn shop, and
then splits nmoney with ne on the profit we nake.
You didn’t once in [here] say that you' re the one
in the store, making the charges, correct?

Ckay.

Q You took no responsibility whatsoever for these
of fenses, correct?

A Yes, | did. | just didn't wite it down.

Q You never said | amthe one who purchases things?

A No, | didn't.

Q You are the one who purchases the things, correct?

A Not in the statenent. | told them verbally, |
didn't tell them in the statenent. VWhat’ s the
poi nt ?

Q But you didn't tell the truth right here. You're
t he one who purchases the itens?

A Ckay.



On redirect exam nation, the prosecutor sought to have Wt nore

clarify her responses to defense counsel’s questions:

Q When O c. Daly spoke to you, did he hand you that
piece of paper and just ask you to give a
statenent? Was that the first thing he did?

No. He talked to ne first.

Q So you actually gave him an oral statenent before
you wrote sonet hi ng down?

Yes.

Q And, did you admt your involvenent in this credit
card schenme?

Yes, | did.

Q And, in fact, in this witten statenent vyou
adm tted that you guys split the profit, right?

A Yes.

Oficer Daly also was called as a State’s witness. On direct
exam nation, he testified that, after Wtnore was arrested, he
“presented the evidence to her that was pretty substantial agai nst
her in the case[,]” and she “admtted she was involved.” Oficer
Daly’s testinony continued as foll ows:

Q And what, 1if anything, did she say as to her
involvement?

A Well, she explained what had . . . been going on
with her involvenent with this case was that she
was approached by a black mal e who --

[ DEFENSE COUNSEL]: Your Honor, |I’'’mgoing to object at
this point to hearsay.

THE COURT: Al'l right, why don’'t you approach here.

(Counsel approached the Bench and the foll owi ng ensued.)
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THE COURT: Well, it is hearsay. You phrased the issue
t hat badgered, induced, prom sed, threatened, to
get a statenment. So | think that opens the door to
the State to present the entire nature of how the
statenment was given. So 1'Il overrule the
obj ecti on.

* * %

(Counsel returned to trial table and the proceedings
continued in open court.)

[ PROSECUTOR]: O c. Daly, you started to tell us about
what Ms. Wetnore indicated as to what happened
W1l you continue?

A Yes, she inforned ne that she was approached by a
black male who had an idea, for lack of a better
word, so that she could nake sonme noney. That she
was havi ng sone financial difficulty. She inforned
me that she would be picked up by this black nmale
sonmetinme in the norning, after her husband left. |
think that’s what she indicated. Her husband
wasn’t aware of the situation, so it would al ways
be around the sane tinme in the norning, she d get
pi cked up.

At which tine, the black male would drive to
any of several different apartnent, office type
bui l di ngs. At which points the black mal e woul d go
into [an] office building and conme back out with
credit cards. I think nost if not all the tinme
bel ongi ng to fenal es.

Q And, what did she indicate happened next?

A Then the bl ack mal e woul d gi ve her the credit cards
at which point she would, they would drive to
stores and she would go in and nmake purchases on
the credit cards. Sone of the itens the black mal e
was specific as to what he wanted purchased and
then | believe she was also allowed to buy sone of
her own itens.

Q And what, if anything, else did she indicate as to
what happened?

A Vell, then they would take the itens that that
Black male had requested which [were] nostly



el ectronic type itens including Playstation I1l’s.
At whi ch point the black man woul d drive to unknown
pawn shop in Baltinmore Cty and would go in and
then conme back out with cash and they would split
t he cash.

(Enphasi s added.)

The appellant contends the trial court erred in permtting
Oficer Daly to testify about Wetnore’s oral statenent. He argues
that Wetnore’ s statenent was i nadm ssi ble hearsay that “d[id] not
becone adm ssible by virtue of the fact that defense counsel had
previously asked about the manner in which the statenment was
given.” The appellant further argues that the error in allow ng
Oficer Daly to testify about Wtnore' s oral statenent was not
har m ess because Wetnore’s credibility was a “sem nal issue” inthe
case and the evidence tended to bol ster her testinony.

The State responds that O ficer Daly’s testinony properly was
adm tted, although not for the reason given by the trial judge.
Oficer Daly's testinmony about what Wtnore told him about her
i nvol venent in the theft schenme was a prior consistent statenent
adm ssible to rehabilitate Wetnore, under Rule 5-616(c)(2).

It is ordinarily within the sound discretion of the trial
court to determne the adm ssibility of evidence. Fenner v. State,
381 Md. 1, 25 (2004); Blair v. State, 130 Md. App. 571, 592 (2000).
W will not disturb atrial court’s evidentiary ruling absent error

or a clear abuse of discretion. Young v. State, 370 Ml. 686, 720

(2002); Behrel v. State, 151 Md. App. 64, 126 (2003).



Hearsay is a statenent, other than one nmade by the decl arant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted. M. Rule 5-801. As this
definition makes plain, whether an out-of-court statenent is
hear say depends on the purpose for which it is offered at trial
Stewart v. State, 342 MJ. 230, 236 n.1 (1996); Hardison v. State,
118 Md. App. 225, 234 (1997). Subject to certain well-established
exceptions, a hearsay statenment offered to prove its truth is
i nadm ssible. M. Rule 5-802.

Under Rule 5-616(c)(2), a prior consistent statement is
adm ssible to rehabilitate a witness as long as the fact that the
w tness has nmade a consistent statenent detracts from i npeachnent
of the witness. Holmes v. State, 350 Md. 412, 427 (1998); Blair,
supra, 130 Md. App. at 601. Prior consistent statenents are not
offered for their truth, and therefore are not hearsay. Holmes,
supra, 350 Md. at 427.

Holmes, supra, 1S instructive. In that case, ElIlouise
Thonpson testified on direct exam nation that she had w t nessed t he
def endant shoot and kill her roonmate. She also testified that she
initially was reluctant to give any statenment to the police because
the defendant knew she had w tnessed the nurder and she was
frightened for her safety. On cross-exam nation, defense counsel
i npeached Thonpson with a witten statenent she had given the

police on the day of the shooting, in which she clainmed not to have



seen the assailant. On redirect examnation, the prosecutor
i ntroduced, over objection, a second statenent Thonpson had given
to the police two days later in which she identified the defendant
as the assail ant.

The Court of Appeals held that Thonpson’s second, consi stent
statenent was adm ssible for rehabilitative purposes, under Rul e 5-
616(c)(2), because it “detracted fromthe i npeachnent by rebutting
her initial inconsistent statement to police that she did not see
who shot [her roommate].” 350 Md. at 428. Furthernore, the second
statement “put to perspective that [Thonpson’s] inconsistent
statenent was made because she was frightened of what [the
def endant] would do to her.” 1Id.

In the present case, the critical question to Oficer Daly,
and the only one objected to, was “what, if anything, did [Wtnore]
say as to her involvenment” in the theft scheme? Oficer Daly’s
testi mony about Wetnore's oral statenent to him was not being
offered to prove the truth of the nmatter asserted -- that is,
Wetnore’s involvenent in the credit card schene. Rat her, the
statement was being offered to rehabilitate Wetnore’ s credibility.
Wetnore had testified on direct exam nation that she told Oficer
Daly of her participation in the theft schene. The defense had
i npeached her on this point by showing that her witten statenent
to Oficer Daly did not say that she had participated in the

schenme. O ficer Daly's testinony was offered to detract fromthe
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i npeachnment by showi ng that Wetnore had told O ficer Daly that she
had participated in the schene. Accordingly, Oficer Daly’s
testi nony about Wetnore’'s oral statement was not hearsay.

The trial court concluded that Oficer Daly’ s testinony about
Wet nore’ s statenent was hearsay, but that it fell into an exception
to the hearsay rule. As discussed above, Oficer Daly’ s testinony
was not hearsay. Thus, to the extent that the trial judge erred,
it was in finding that the statenent was hearsay. However, the
trial judge's evidentiary ruling was correct, that there was no
basis for the objection and that the testinony was adm ssible.
Accordingly, we find no abuse of discretion.

II.

The appellant contends the trial court “erred by failing to
merge the convictions and sentences.” He nmakes two assignnents of
error. First, he argues that the trial court erred by not nerging
his three m sdeneanor theft convictions into one conviction, under
the single larceny doctrine. Second, he argues that the trial
court erred by not nerging the m sdeneanor theft offenses into the
felony theft schenme of fense for sentencing because “they were part
of the sane theft schene.” W disagree with both argunents.

(a)

The “single |arceny doctrine” was a part of Maryland common

| aw before 1978, when the consolidated theft statute was enacted,

and remains part of Maryland' s theft law. State v. white, 348 M.
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179, 195-96 (1997). Under the doctrine, the stealing of severa
itens at the same tine, belonging to different people, ordinarily
constitutes one offense. 1d. at 183; State v. Warren, 77 M. 121,
122-23 (1893). See also Govostis v. State, 74 MI. App. 457, 471
(1988) (holding, in a different application of the doctrine, that
the stealing of several articles, at the sane tinme, fromthe sane
person, is one theft).

The rational e behind the single | arceny doctrine is that “the
act of taking is one continuous act or transaction, and since the
gist of the offense is the felonious taking of property, the | egal
quality of the act is not affected by the fact that the property
stolen belonged to different persons.” Wwhite, supra, 348 M. at
183 (quoting Daniel H Wiite, Single or Separate Larceny Predicated
upon Stealing Property from Different Owners at the Same Time, 37
A. L. R 3d 1407, 1409 (1971)). The single |arceny doctrine

is prem sed on the notion that the defendant’s conduct,

of taking several itens of property at one tineg,

constitutes a single crimnal act. That, in turn, rests

on the notion that the separate takings are all part of

a single |l arcenous schene and a conti nuous | arcenous act,

and, when the evidence suffices to establish that fact,

directly or by inference, nost courts have had no probl em

appl yi ng the doctri ne.
White, supra, 348 MI. at 188-89. The Court in white held that the
defendant in that case conmtted a single | arceny when he entered
an enpty school office shared by four teachers and took a small

tel evision set belonging to one teacher and a canvas bag bel ongi ng

t o anot her teacher. Id. at 196.

12



The Court in white observed that defining the single |arceny
doctrine is easier than determning when it applies. “[A]lthough
‘I[tl]he principles are easily stated and understood
application of the doctri ne becones probl emati c when applied to the
infinite variety of circunstances that can arise.”” Id. at 188
(quoting Richardson v. Commonwealth, 25 Va. App. 491, 495 (1997)).
When the facts show directly or by inference that “the defendant’s
conduct, of taking several itens of property at one tineg,
constitutes a single crimnal act,” the doctrine applies. Wwhite,
supra, 348 Md. at 189. See also Commonwealth v. Donovan, 395 Mass.
20, 29 (1985) (single |arceny when defendants obtai ned noney from
several people on a single evening for a single period of time by
pl aci ng a phony ni ght deposit box on the wall of a bank); State v.
waller, 280 S.C. 300, 301 (1984) (single larceny when defendant
broke into apartnment and stole property belonging to three
different people); State v. Myers, 407 A 2d 307, 309 (Me. 1979)
(single larceny when defendant broke into office and stol e funds,
froma single cash box, that bel onged to three different entities);
Reader v. State, 349 A 2d 745, 748 (Del. 1975) (single | arceny when
def endant broke into commercial building and stole property from
three tenants); Hearn v. State, 55 So. 2d 559, 561 (Fla. 1951)
(single larceny when defendant stole cows belonging to different
peopl e that were grazing in the sanme open range, in and around the

sanme area, by rounding themup at the same tine and placing themin
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one truck fromthe sane |oading pen); State v. Sampson, 157 |owa
257, 259 (1912) (single larceny when defendant broke into room
where two roonmates were sleeping and stole itens from each);
People v. Johnson, 81 Mch. 573, 577 (1890) (single |arceny when
def endant stol e 35 bushels of wheat, belonging to one victim from
first floor of granary and three hans and a buffal o robe, bel ongi ng
to a second victim fromthe second floor of the same granary, at
one time); Richardson, supra, 25 Va. App. at 498 (single |arceny
when defendant stole two purses from nurses’ station, even though
purses were separated by approxinmately ten feet and a wall; the
thefts occurred at approximately the sanme tinme, from the sane
general area, and were pursuant to a single inpulse or design to
steal itens fromnurses’ station); People v. Fuentes, 172 Il1. App.
3d 874, 878 (1988) (single |larceny when defendant broke into house
and stole property belonging to different people from different
roonms in house).

In white, the Court enphasized, however, that the single
| arceny doctrine does not apply “[w here the facts clearly would
have indi cated that separate and distinct thefts were intended and
acconplished.” 348 Md. at 192 n.5.

In State v. Cabbell, 252 N.W2d 451, 453 (lowa 1977), for
exanple, the court affirmed two theft convictions against a
def endant who shoplifted goods from two stores in a nall. The

def endant and a cohort were first seen at the Younkers store and
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| ater the sane day were seen at the J.C. Penney store. \Wen the
def endant was arrested, at Penney’s, she had goods fromboth stores
in her possession. The court expl ai ned:

[1]t is well settled that if, on the sane expedition,

there are several distinct |arcenous takings, as the

taking of the goods of one person at one place, and

afterward the taking of the goods of another person at

anot her place, and so on, as many crines are conmtted as

there are several and distinct takings, and this is true

al t hough the thefts may all have been conmtted in rapid

succession and i n pursuance of a formed design to steal.
Id. at 453 (quoting 50 Am Jur. 2d, Larceny, 8 3, at 154-55
(1970)).

The cabbell court held that the facts in evidence, show ng
di fferent property owners, different |ocations of the thefts, and
a lapse of time between incidents, supported the finding of
separate larcenies. 252 N.W2d at 453. See also Hall v. State, 66
So. 2d 863, 864 (Fla. 1953) (separate | arceni es when def endant stole
cattle fromdifferent owners and from different pastures, on the
same day and in the same general vicinity, transporting the cattle
in one notor truck); State v. Maggard, 160 M. 469, 472 (1901)
(separate | arcenies when defendant stole property belonging to
different people from a nunmber of wagons standing in different
parts of the sane wagon yard); Nichols v. Commonwealth, 78 Ky. 180
(1879) (separate | arceni es when defendant stole fow s of one person
fromone place and fow s of anot her person from anot her place, 200

yards away, on sane night within a short period of tinme); Lasater

v. State, 734 P.2d 317, 318 (la. Crim App. 1987) (separate
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| arceni es when defendant stole cows belonging to two different
owners fromtwo adjoi ni ng pastures separated by a fence).

| N Richardson, supra, 25 Va. App. 491, in which the takings of
two purses froma nursing station on the tenth floor of a hospital
conplex were held to constitute a single larceny, the court

recogni zed that a series of thefts in rapid succession pursuant to

a general schenme to steal from distinct |[|ocations, “such as
different shops, stores or buildings, will constitute separate
of fenses.” 1d. at 497. There, the defendant al so had stolen itens

fromoffices in two other buildings of the hospital conplex, on the
same day. Hs two additional theft convictions based on those
takings were affirned, upon a decision that they were separate
of fenses, “even though they were in furtherance of the defendant’s
general schene to steal.” 1d. at 494 n.1. The court expl ai ned:

When t he evi dence supports a finding that the thefts were
part of the sane |arcenous inpulse or schenme and were
part of a continuous act, a single | arceny has occurred.
The primary factor to be considered is the intent of the
thi ef and the question to be asked i s whether the thefts,
al though occurring successively within a brief tine
frame, were part of one i npulse. The circunstances to be
considered that will bear upon the issue are the | ocation
of the itens stolen, the |apse of time between their
t aki ng, the general and specific intent of the thief, the
nunber of owners, and whet her interveni ng events occurred
bet ween t he taki ngs. Unl ess the evidence proves that two
or nmore separate and di screte thefts occurred at separate
ti mes which were not part of the same | arcenous inpul se,
then thefts fromthe same roomare but a single | arceny.

* * * % *

[T] he controlling factor is not that the evidence proves
the thief had a general schene or intent to steal, for
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exanple fromvarious stores in a mall or various offices

in a conplex, but rather whether the thief was acting

under the same impulse to steal at the tine of both

thefts. The evidence nust be sufficient for the fact

finder to conclude beyond a reasonable doubt that the

thief fornmed separate and di stinct intents or inmpulsesto

steal in order to constitute separate | arcenies.
Id. at 497-98 (enphasis in original).

The Court of Appeal s’s discussion in White, of Bane v. State
327 Md. 305 (1992), is helpful to our analysis here. In Bane, the
def endant broke into an exterior building and then entered two
busi ness offices located within the building. The offices were
separated by a hallway and unl ocked and open doors. The issue in
the case was whether the interior business units were separate
storehouses for purposes of the storehouse breaking statute, so
that there could be two prosecutions for violating that statute.
The Court held that there was but one viol ation, because, “[u]nless
it is objectively apparent that there are two or nore storehouses
in the building into which the defendant breaks, . . . one breaking
can only constitute one violation of the statute.” 327 Md. at 316.
The Court “concluded that, when dealing with separate offices or
units within a single building, only if the separate offices are
‘readily identifiable as such’ as ‘to make it objectively apparent
that they are separate’ can they be regarded as separate

storehouses.” White, supra, 348 MJ. at 188 (quoting Bane, supra,

327 Mi. at 316).
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The defendant in Bane had been convicted of two counts of
felony theft, for taking property from each of the two business
offices, and three counts of storehouse breaking. The circuit
court nmerged the theft convictions into the storehouse breaking
convictions, however, and therefore the Court of Appeals was
“spared the need to address directly the single |larceny doctrine.”
White, supra, 348 Ml. 186 n.1. Li kewi se, in white, the single
| arceny doctrine issue that m ght have been raised i n Bane but was
not -- the takings of property fromnore than one separate office
or unit within a single building -- was not before the Court, as
there the itens were stolen fromone office. The Court observed:
“The two itens taken by Wiite were taken froma single office in
which there were no evident internal separations and no evident
i ndications that the itens bel onged to different persons.” 348 M.
at 188.

In the case at bar, the evidence showed that there was a front
entrance reception desk for the gynecol ogy departnent that faced
the central third floor hallway where the el evators stopped. The
mai n door to the gynecol ogy departnent was next to the reception
desk. The departnent consisted of 19 exterior offices |ocated
around all and parts of three walls of the building, and a nunber
of interior offices and work areas. The offices of Carletto,
Hendri ckson, and Guldan all were exterior offices |ocated on the

wal | of the building farthest away fromthe recepti on area entrance
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to the departnments. The offices were separated by walls and each
had its own door.

The appel l ant entered the gynecol ogy departnent, wal ked down
a hallway leading to the far wall of exterior offices, and then
wal ked down the hallway on which those offices (including the
offices of Carletto, Hendrickson, and Guldan) were | ocated. He
entered one office, |ocated a purse, and renoved a credit card or
cards fromthe purse. He then exited and entered the next office,
doi ng the sane. About ten m nutes el apsed fromwhen the appell ant
entered the gynecol ogy departnent until he left it.

We conclude that the evidence supports a finding, beyond a
reasonabl e doubt, that the appellant intended and acconplished
three separate and distinct thefts, which he carried out in rapid
succession. The offices in question were separate roons. They
were furnished for individual occupancy, each with a single desk.
It woul d have been evident to the appellant fromthe | ayout of the
departnment that the row of offices, and their furnishings, were
separate units, belonging to different people. The appel | ant
entered and exited each office, one at a tine. The itens he took
from each office identified thenselves as belonging to different
people: <credit cards with the cardhol ders’ nanes on them

Before stealing the credit cards, the appellant |ined up three
wonen to participate in an operation to “make sonme noney.” The

appel lant’ s enli stnent of the wonen in advance, to use credit cards
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he had not yet stolen, shows that his objective was to steal credit
cards belonging to nore than one fenale person. Going from one
office to another, and to another, locating in each a purse, and
taking credit cards frominside each purse, was a neans to quickly
obtain credit cards, with the know edge that they bel onged to t hree
di fferent wonen.

The evidence reasonably showed that the appellant was not
acting under a single inpulse to steal when he took the credit
cards. To be sure, he had a single design to steal credit cards
belonging to different wonen in a short period of tine. The
evi dence showed that the thefts were distinct, however, and each
was intended separately by him although perpetrated in quick
successi on.

Accordingly, the appellant properly was convicted on three
counts of m sdenmeanor theft for stealing the credit cards of
Carl etto, Hendrickson, and CGul dan.

(b)

In Maryl and, the general standard for determ ning whether two
of fenses nerge is the “required evidence” test, also known as the
Blockburger test. Blockburger v. United States, 284 U.S. 299, 304
(1932); Brooks v. State, 284 M. 416, 419-20 (1979). Under this
test, “where the sane act or transaction constitutes a viol ation of
two distinct statutory provisions, the test to be applied to

determ ne whether there are two offenses or only one is whether
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each provision requires proof of a fact which the ot her does not.”
Blockburger, supra, 284 U . S. at 304. See also Sifrit v. State, 383
Mi. 116, 137 (2004); Grant v. State, 141 Ml. App. 517, 541 (2001).
If the of fenses nerge and are thus deened to be one crine, separate
sentences are prohibited as contrary to doubl e j eopardy principl es.
Snowden v. State, 321 Ml. 612, 616-17 (1991); Simpson v. State, 121
Ml. App. 263, 290 (1998).

The appellant’s m sdeneanor theft convictions, wunder CL
section 7-104, were for the unlawful taking of property with a
val ue of | ess than $500 fromCarletto, Hendrickson, and Cul dan, the
property taken being credit cards. Theft under CL section 7-104,
subpart (a), includes “willfully or knowi ngly obtain[ing] or
exert[ing] unauthorized control over property, if the person (1)
intends to deprive the owner of the property . . . .” Theft of
property with a value less than $500 is a nmisdeneanor. CL § 7-
104(a) (2). See Moore v. State, ____ Ml. App. __, Slip Op. No.
1289, Sept. Term 2004 (filed July 12, 2005) (holding that valid,
usabl e credit card is property of sone val ue for purposes of crine
of theft of l|ess than $500 pursuant to CL section 7-104).

The appellant’s felony theft scheme conviction, under CL
sections 7-104 and 7-103(f), was for theft of the nmerchandi se
havi ng a val ue of $500 or greater, purchased by Tam Ebony, and
Wet nore by use of the stolen credit cards. CL section 7-103(f)

provi des:
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When theft is commtted in violation of this part under

one schene or continuing course of conduct, whether from

the sane or several sources: (1) the conduct may be

considered as one crine; and (2) the value of the

property or services nmay be aggregated in determ ning

whet her the theft is a felony or a m sdeneanor.

See also State v. Painter, 157 Md. App. 1, 14-15 (2004); Younger v.
State, 94 Ml. App. 644, 46 (1993). O course, theft is an el enent
of the nore conplex crime of theft by continuing schene. Painter,
supra, 157 App. at 11.

The appellant argues that, wunder this Court’s holding in
Younger, supra, his m sdeneanor theft convictions should nerge into
his felony theft schenme conviction. I n Younger, the defendant
shoplifted nmerchandise froma mall store; drove to the other side
of the mall; and then shoplifted nerchandise from another mall
store. She was convicted of two counts of m sdeneanor theft (one
for shoplifting from one store and one for shoplifting fromthe
other store) and one count of felony theft schene.® This Court
hel d that, because the “two m sdeneanor offenses were part of the
felony theft scheme, the m sdeneanor convictions should nerge into
the felony theft [schene] conviction, as they were part of the
continui ng course of conduct.” 94 M. App. at 648.

Younger plainly is distinguishable from the case at bar.

There, the thefts fromthe two stores were the sanme thefts that

were an elenment of the crinme of theft by continuing schene. See

3The felony theft schenme charge permtted aggregati on of the
val ues of the nmerchandi se taken fromthe two stores.
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also Painter, supra. Here, there is no such unity of conduct or
transaction. The takings conprising the continuing theft schene
were the takings of nerchandise fromthe various retail stores --
for which there were no separate theft convictions -- not the
takings of the credit cards, on which the msdeneanor theft
convi ctions were based.

To be sure, the thefts of nerchandi se fromthe various retai
stores were related to the thefts of the credit cards, in that some
of the stolen credit cards were used to purchase the nerchandi se.
Commtting the m sdeneanor theft crines thus enabl ed the appel | ant
to carry out, through others, the thefts conprising the felony
theft schene. The conduct or transaction of stealing property
consisting of a credit card is not the sane conduct or transaction
as obtaining or exerting control over other property by use of the
stolen credit card, however. The sentences inposed for the
appellant’s felony theft scheme conviction and his m sdemeanor
convi ctions did not punish himfor the same conduct or transacti on.
Accordingly, the trial court did not err by not nerging the

m sdenmeanor convictions into the felony conviction.

JUDGMENTS AFFIRMED. COSTS TO BE
PAID BY THE APPELLANT.
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