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The principal issue in this case is whether the circuit court,
in a contenpt proceeding brought by a child support enforcenent
agency against a father for violation of a Uniform Reciprocal
Enf orcement of Support Act ("URESA')! support order, has the power
to termnate the father's ongoing child support obligations and
wai ve arrearages. We shall hold that the trial court |acked
authority to nodify a URESA child support order when no notion to
nmodi fy the support order was filed and the nother and child were
not given notice and an opportunity to respond.

An attenpt by the Prince George's County Ofice of Child
Support Enforcenent (the "OCSE') to enforce a 1982 child support
order entered in a URESA proceedi ng eventually generated the issue
raised in this appeal. 1n 1990, the OCSE filed a petition in the
Circuit Court for Prince George's County seeking to have Stephen
Early, the appellant-father, held in contenpt for failing to pay
ordered support. In 1993, in the same proceeding, the circuit
court entered an order that: (1) termnated the father's ongoing
child support obligations; (2) assessed arrearages at zero; and (3)
di sm ssed the contenpt proceeding. Mre than 30 days after entry
of that order, on notion by the OCSE, the Honorable Robert J. Wods
vacated the enrolled judgnent. The father appealed from Judge
Wbods' order to the Court of Special Appeals, and we issued a wit

of certiorari on our own notion before consideration by that court.

1 URESA is the Uniform Reci procal Enforcenent of Support
Act, codified in Maryland at Maryl and Code (1984, 1991 Repl.
Vol ., 1994 Cum Supp.) 88 10-301 to 10-340 of the Famly Law
Article ("FL").
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We shall affirmthe circuit court's order vacating the enrolled

j udgnent .

l.

Beverly and Stephen Early were married in Idaho in February
1978 and had one child, Andrew, who was born in February 1979. The
nmot her applied for public assistance; as part of her application,
t he not her assigned her rights to child support to Idaho's welfare
depart nent. See 42 U S.C. 8 602(a)(26)(A) (1988); cf. Maryland
Code (1957, 1991 Repl. Vol.) Art. 88A, 8 48(2) (parent required to
assign child support rights to state to receive AFDC). | n Novenber
1979, the nother and father were granted an absol ute di vorce, and
the I daho decree ordered the father to pay nonthly child support.

In 1980, the State of Idaho |1V-D Agency (the Idaho agency that
provi ded child support enforcenent services under the federal A d
to Famlies with Dependent Children program Part D of Subchapter
|V of the Social Security Act, 42 U.S.C. 88 651-669 (1988 & Supp.

V 1993)), as an "obligee,"? filed a URESA conplaint in lIdaho. The

2 URESA pernmits a state or political subdivision to whom
rei nbursenent for public assistance is owed to enforce a child
support obligation as an "obligee.” FL 8§ 10-301(g) defines
"obligee" as "any person to whom a duty of support is owed and
includes a state or political subdivision." FL 8§ 10-308
provi des:

Whenever this State or a political
subdi vision of this State provides support to
an obligee, it has the sane right to invoke
the provisions of this subtitle as the
obl i gee to whomthe support was provided for
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URESA conplaint sought nonthly support and arrearages as
rei mbursenent of public assistance paid for the child' s benefit.

The conplaint was transferred to the Grcuit Court for Prince
George's County, Maryland, where the father resided.® The State's
Attorney for Prince George's County represented the lIdaho IV-D
Agency. See FL 88 10-115, -317(b). On Septenber 28, 1982, the
circuit court entered a final order for ongoing child support of
$100 per nmonth and for paynment of $1,600 in arrearages. The father
made fairly regul ar support paynents to the OCSE* from 1983 t hrough

1986. His last child support paynent was nade in August 1986.

t he purpose of securing rei nbursenment of
expendi tures made and of obtaining continuing
support.

The anal ogous provision in lIdaho' s Revised URESA has sim | ar

| anguage. See |daho Code 8§ 7-1055 (1990) (repeal ed 1994).

| daho's current lawis the Uniforminterstate Fam |y Support Act.
ld. 88 7-1001 to 7-1052 (Supp. 1994).

3 Both Idaho (the "initiating state") and Maryl and (the
"respondi ng state") adopted substantially simlar versions of
URESA. URESA provides that an initiating state may transmt to a
responding state a verified conplaint for enforcenent of a child
support obligation. The initiating state court nust certify that
the conplaint alleges facts fromwhich it may be determ ned that
the obligor owes a duty of support, and nust forward a copy of
the initiating state's version of URESA. See FL § 10-313 (duty
of initiating state regarding URESA conplaint); id. § 10-317(a)
(responding state's acceptance of URESA conpl aint).

4 At that tine, the rel evant agency was the Support
Collections Unit of the Crcuit Court for Prince George's County,
but for sinplicity sake, we refer to the OCSE and its predecessor
| ocal child support enforcenent agency as the "OCSE."
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On Septenber 11, 1990, the OCSE filed in the URESA action a
notion to cite the father for contenpt of the 1982 Maryland child
support order. The OCSE filed this notion wthout the nother's
knowl edge and had, in fact, not been in contact with her since
1984.5 In the years following the original URESA action, the
nother remarried, made several interstate noves, and received
public assistance for part of that time. By 1992, she apparently
had noved back to Idaho and again was receiving public assistance.
Al though the trial court mde no findings on the amount of
arrearages, the OCSE estimated that in Novenber 1993 arrearages
were in excess of $20,000, of which approximately $500 woul d be
payable to the nother, with the renmainder payable to I|Idaho as

rei mbursenent for public assistance.

> W need not deci de whether the nother was a plaintiff in
the contenpt action, as our holding would be the sanme regardl ess
of her status. Mich confusion could have been avoi ded, however,
if the OCSE had clarified the identity of the "plaintiff." The
record is clear that the nother never requested representation by
the OCSE and was not given notice of this contenpt proceeding.
The contenpt action was filed by an OCSE support officer as
plaintiff. |Idaho clearly was the plaintiff in the initial
conplaint (the Chief of the Idaho |IV-D Agency signed the
conplaint and the related affidavit as plaintiff) and in various
subsequent enforcenent proceedi ngs.
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In May 1992,° counsel for the father entered his appearance in
t he contenpt proceeding. A hearing on the notion for contenpt was
schedul ed for August 26. On July 17, the father filed a Mdtion for
Pendente Lite Relief asserting that he believed his son had been
adopt ed. He also filed a notion to have the nother held in
contenpt for, anong other things, failure to informthe appropriate
agenci es of the alleged adoption. Both notions were served on the
OCSE

The father's Mtion for Pendente Lite Relief requested that
the OCSE be enjoined fromenforcing the child support order until
the nother, by deposition or affidavit, clarified the "status" of
t he adoption. The father did not request nodification of the 1982
Maryl and child support order in the Mdtion for Pendente Lite Reli ef
or in any subsequent notion. The OCSE objected to the pendente
lite notion, arguing that the father had no proof that an adoption
had occurred and that the OCSE was required to enforce the existing
support order.

The circuit court (Wods, J.) granted the father's Mtion for
Pendente Lite Relief on August 10, 1992. The order provided as

foll ows:

6 The 1990 show cause order was sent to the father's | ast
known address. He had noved w thout notifying the OCSE and did
not receive notice of the show cause hearing. Wen the father
failed to appear at the hearing, the court issued a wit of body
attachnment. |In May 1992, the father |earned of the outstanding
wit. On notion of the father's counsel, the body attachnent was
W t hdr awn.
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UPON CONSI DERATI ON of Defendant's Mbdtion
for Pendente Lite Relief, good reasons having
been shown therefor, it is this 10th day of
August, 1992, by the Circuit Court for Prince
CGeorge's County, Maryl and,

ORDERED, that Defendant's Mdtion be, and
the sanme is hereby, GRANTED;, and it is further

ORDERED, that the Plaintiff appear in the
jurisdiction of this Honorable Court to be
deposed on the matter of the status of the
adoption pr oceedi ngs in Ki ngs County,
California; and it is further

ORDERED, that, in the alternative, the
Plaintiff issue a signed and sworn affidavit
regarding the matters of the adoption in Kings
County, California, and any disposition
thereof; and it is further

ORDERED, that wuntil such tinme as the
deposition and/or affidavit is conpleted and
received by the Defendant, the Defendant be
relieved of any paynents of child support to
any child support enforcenent agency; and it
is further
ORDERED, that the Prince George's County
Child Support Enforcenent Agency be enjoined
tenporarily and/or permanently from further
attenpts to enforce the |Idaho court order
In February 1984, the nother had sent the father (forwarded
through the OCSE) a letter inquiring whether he would consent to
the adoption of his child by the nother's then current husband.
The father responded by letter that he would give his consent.
Both the nother's letter and the father's response refer to the
fact that a consent formwould need to be executed by him There
apparently was no further correspondence between the two parents.

No consent formwas ever prepared. These two letters were the sole
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basis for the father's clainmed belief that an adoption had
occurred. As subsequently revealed by the nother's affidavit,
accepted by the court for filing at the hearing on the notion to
vacate held on Novenber 29, 1993, the child was not adopted.

On August 26, 1992, the father's counsel served a Request for
Adm ssions of Fact on the OCSE Request for Adm ssion No. 5
stated: "Andrew Early, son of Stephen Early, was adopted on or
about June 1, 1984."

On Cctober 5, 1992, the OCSE requested a protective order
excusing its response to the Request for Adm ssions. The OCSE
stated that it had not been in contact with the nother since
February 1984 and did not know or need to know her address because
"most of the paynents were due to the state, since the Plaintiff
was receiving public assistance, and therefore were sent to the
state and an address for the Plaintiff was unnecessary." The
OCSE s notion for a protective order also requested that the father
be directed to serve the Request for Adm ssions on the nother
directly. The father opposed the OCSE s notion, asserting that the
requests were deened admtted under Maryl and Rul e 2-424 when there
was no tinely response.

On Cctober 20, 1992, the Honorable WIlliamD. M ssouri granted
a protective order "excusing the response by the Ofice of Child
Support Enforcenent to request for admssions.” Judge M ssouri
al so denied the father's pending notion to have the nother held in

cont enpt .
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Despite the grant of the protective order to the OCSE, and the
fact that the Request for Adm ssions was never personally served on
the nother, the father took the position that his requests, not
havi ng been tinely denied, were now deened admtted for purposes of
the proceeding. On Novenber 12, based on this "adm ssion" of the
adoption, the father filed a Mdtion for Summary Judgnent. He al so
had filed a notion to dismss in part, asserting a statute of
limtations defense to enforcenment by contenpt of sone of the
arrear ages.

On March 8, 1993, a hearing was held on the outstanding
notions before Donestic Relations Master Arnold L. Yochelson. A
transcript of that hearing is not part of the record, but the
master made witten recommendations. On March 19, 1993, in the
Crcuit Court for Prince George's County, the Honorable WIIiam B.
Spellbring, Jr., signed the follow ng order’ (based on the master's
recommendat i ons):

A hearing was held before the Master for
Donestic Relations Causes on the 8th day of
March, 1993. The Master's Recommendati ons
havi ng been considered, it is thereupon this
19t h day of March, 1993, by the G rcuit Court
for Prince George's County, Maryl and:

ORDERED, that this matter be continued

and reschedul ed for hearing by the Assignnment
Ofice; and it is further

" See Maryland Rule 2-514 (court nay order production of
evi dence "necessary for the purpose of justice" and continue
hearing or trial to allow conpliance with its order).
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ORDERED, that the Mdtion to Wthdraw
Appearance filed herein by counsel for the
def endant be and the sane hereby is w thdrawn;
and it is further

ORDERED, that the Plaintiff be and she
hereby is required to submt an affidavit
under oath stating the status of any adoption
proceeding filed involving the mnor child,
Andrew Onen Early, born on February 10, 1979,
within sixty (60) days of the date of the
aforesaid hearing; and it is further

ORDERED, that, in the event plaintiff
fails to do so, on-going child support be
termnated, arrears assessed at zero, and the
above-captioned action di sm ssed.

heari ng was sent to the OCSE and the father's counsel.

On May 10, 1993, 63 days after the March 8 hearing,

father's counse

Magr uder

Rea, which Judge Rea signed. That order stated:

Pursuant to an Order of Court dated the
19th day of March, 1993, from this Honorable
Court, and in consideration of the fact that
the Plaintiff has failed to fulfill the
requi rement ordered by the Court at that tine,
it is, this 10th day of My, 1993, by the
Circuit Court for Prince George's County,
Maryl and, her eby,

ORDERED, that the ongoing child support
between the parties is hereby term nated; and
it is further

ORDERED, that arrearages in this matter
be assessed at zero; and it is further

ORDERED, that the above-captioned action
be, and is hereby, DI SM SSED

t he

t he

submtted a proposed order to the Honorabl e Janes
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The order was docketed on May 13, 1993.°8

The OCSE did not |learn of the May 13 order until after June
21, 1993, the schedul ed hearing date. Thereafter, the OCSE noved
to set aside the May 13 order, and the father opposed the notion.
On Novenber 29, 1993, a hearing was held before Judge Wods on the
notion to vacate. The father's counsel summarized the earlier
proceedi ngs and framed the issue as a failure of the OCSE to conply
with a discovery order. The follow ng colloquy took place between
counsel for the father and the court:

[ COUNSEL FOR FATHER]: There was a hearing
before Master Yochel son on March 8th on all
pendi ng notions. W were going to try to get
this resolved finally. W got into the
prelimnary discussion of discovery and the
fact that this requests for adm ssions had not
been answered. At that tinme Master Yochel son
sua sponte had a notion to conpel that within
sixty days of his recommendation that an
answer to the requests for adm ssions woul d be
filed with the court.

THE COURT: Whether the child is adopted or
not ?

[ COUNSEL FOR FATHER] : Exactly. And
additionally sua sponte al so had sanctions if
the notion to conpel was not conplied with

THE COURT: \What were the sanctions?

[ COUNSEL FOR FATHER]: The sanctions were
ongoi ng arrearages were to be term nated, the
arrearage assessed at zero and the case
di sm ssed.

8 At the bottomof the May 13 order is a typed notation:
"Copies to: Phillip K Merkle, Esquire [address]" and "Any
Robertson, Esquire [address]."
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THE COURT: Pretty severe sanctions.
The father's argunent focused on the authority of the court to
i npose the ordered sanctions on the OCSE. The court rejected the
father's argunent.

[ COUNSEL FOR FATHER]: This matter | believe
can be narrowed down to sonething very, very
sinple. M client has a right to discovery.
As every attorney we have to conply with the
rules and we filed the requests for
adm ssi ons. The plaintiff didn't provide
them W had a hearing before a master. The
master made a recommendati on. The judge
signed off on it to -- in the best light to
the plaintiff.

THE COURT: But who are we affecting? W're
affecting the child and its right to support.
It's the child' s right.

Later, Judge Wods announced his ruling:
THE COURT: |I'm going to rule on this. I

certainly understand your client's position,
but | really think I"'maffecting the rights of

a child that | just can't affect by sone
di scovery or der and I t hi nk public
policy . . . dictates that the discovery rules
in this case are not applied to that
child .

On Novenber 30, 1993, Judge Wods vacated the May 13 and March 19

orders.® The father tinely appeal ed fromthe Novenber 30 order.

® The March 19 order was not a final judgnent. After Judge
Wbods vacated the May 13 order, the final judgnent in the case,
he had the power to vacate the March 19 order under Maryland Rul e
2-602. See Rohrbeck v. Rohrbeck, 318 Ml. 28, 44, 566 A 2d 767,
775 (1989) (until last unresolved claimin action is finally
adj udi cated, all prior rulings remain interlocutory and subject
to revision).
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We recently had cause to discuss, at length, the precept "that
once a case is decided, it shall remain decided with certain very
narrow exceptions.” Tandra S. v. Tyrone W, 336 Ml. 303, 324, 648
A. 2d 439, 449 (1994) (reversing circuit court order that vacated
enrolled paternity judgnent). Those very narrow exceptions are
enbodied in Maryl and Rul e 2-535, which provides in pertinent part:

(a) Generally. -- On notion of any party
filed within 30 days after entry of judgment,
the court nmmy exercise revisory power and
control over the judgnent and, if the action
was tried before the court, my take any
action that it could have taken under Rule 2-
534.

(b) Fraud, Mstake, Irregularity. -- On
nmotion of any party filed at any tinme, the
court may exercise revisory power and contro
over the judgnent in case of fraud, m stake,
or irregularity.

See also Maryland Code (1974, 1989 Repl. Vol.) 8§ 6-408 of the
Courts and Judicial Proceedings Article.

The ternms "fraud, mstake, or irregularity" as used in Rule
2-535(b) and its predecessor, Rule 625(a), are narrowly defined and
are to be strictly applied. See Autobahn v. Baltinore, 321 M.

558, 562, 583 A.2d 731, 733 (1991).10

10 "Fraud," which is limted to "extrinsic" fraud, see
Tandra S., 336 M. at 315, 648 A.2d at 445, is not at issue in
this matter.
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An "irregularity," as used in Rule 2-535(b), nmeans "the doing
or not doing of that, in the conduct of a suit at |aw, which,
conformable to the practice of the court, ought or ought not to be
done.” Weitz v. MacKenzie, 273 M. 628, 631, 331 A 2d 291, 293
(1975)), quoted in Tandra S., 336 Md. at 318, 648 A 2d at 446. In
other words, an "irregularity" is a failure to follow required
process or procedure. See Witz, 273 Md. at 631, 331 A 2d at 293.

An exanple of an "irregularity” is the failure of the clerk to
send required notice of a default judgnent to the defendant.
Maryl and Lunber v. Savoy Constr. Co., 286 MI. 98, 405 A 2d 741
(1979); see also Hardy v. Hardy, 269 Md. 412, 306 A 2d 244 (1973)
(court's grant of waiver of publication of nanme change petition for
infant on notion by nother was "irregularity," even though court
had di scretion to waive publication on noti on show ng good cause).

The final judgnent in this case was the order dism ssing the
action, entered by the court on May 13, 1993. The OCSE was not
given notice that the father's counsel intended to present a
proposed order to Judge Rea, and no hearing was held at that tine.

Maryl and Rule 1-324 requires the clerk to send a copy of any
order not made in the course of a hearing or trial to all parties

entitled to service. Counsel for the OCSE stated that the OCSE

1 Rul e 1-324 provides:

Upon entry on the docket of any order or
ruling of the court not made in the course of
a hearing or trial, the clerk shall send a
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did not receive a copy of the May 13 order until the hearing date,
nmore than 30 days after entry of the order. This statenent was
undi sput ed. It appears that the notations on the bottom of the
order may have msled the clerk into believing that copies of the
order were sent to the parties by the judge, and therefore the
clerk failed to send copies of the order to the parties. The My
13 docket entry reads: "Order of Court dated 5-10-93, ongoing
support be termi nated, arrears $0, Action be dism ssed FD (Judge
Rea) CC. sent by Court." It appears that when the clerk sent
copies of court orders, the docket entry read, "Copies to OCSE &
Def. Atty." See Record at 70 (3/26/93 docket entry). The
requi renments of Rule 1-324 were not satisfied because the clerk
failed to send a copy of the order to all parties. This failure to
foll ow required procedure was an "irregularity” within the nmeaning
of Rule 2-535(b). W hold that the court properly vacated the My

13 order, inits entirety, based on irregularity.

copy of the order or ruling to all parties
entitled to service under Rule 1-321, unless
the record discloses that such service has
al ready been made. This Rule does not apply
to show cause orders and does not abrogate
the requirenent for notice of a sunmary
judgnment set forth in Rule 2-501 (e).
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We also believe that the circuit court |acked the power to
enter a judgnent nodifying ordered child support in a contenpt
pr oceedi ng.

The circuit court has fundanmental jurisdiction to determ ne
and enforce child support obligations owed to a non-resident under
URESA. Section 10-310 of the Famly Law Article provides:

Jurisdiction of all civil enforcenent

proceedi ngs under this subtitle is vested in
the circuit court for any county and juvenile

courts havi ng jurisdiction over t he
enforcement of laws respecting duties of
support.

A key purpose of Miryland's URESA "is to provide |Iiberal
enforcement in Maryland of the clains of out-of-state welfare
departnments whi ch have nmade support paynents to nonresident parents
and children entitled to support.” Commonwealth of Virginia v.
Autry, 293 M. 53, 57, 441 A 2d 1056, 1058 (1982).

Where Maryland is the responding state in a URESA action, the
circuit court determ nes, applying Maryland |law, whether and to
what extent a duty of support will be inposed. See FL 8§ 10-307
Autry, 293 Ml. at 59, 441 A 2d at 1059 (law of responding state
governs determ nation of existence and extent of duty of support).

Clearly, in non-URESA cases, the circuit court may exercise
continuing subject matter jurisdiction to nodify child support
orders it enters. Under FL 8 1-201(a)(9), "[a]n equity court has
jurisdiction over . . . support of a child* and therefore my

determ ne whether a duty of support is owed, set the anount of
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child support, and later nodify that ordered support. The court
may, in the exercise of its jurisdiction:
(3) decide who shall be charged with the
support of the <child, pendente I|ite or
per manent | y;
(4) from tinme to time, set aside or
nodify its decree or order concerning the
child .
FL 8 1-201(b); see also FL 8§ 8-103(a) (court my nodify any
provi sion of an agreenent or settlenent with respect to support of
a mnor child in the best interests of the child); Woddy v.
Wooddy, 258 M. 224, 228, 265 A 2d 467, 470 (1970) (court may
nmodi fy child support order in exercise of its sound discretion).
A URESA proceeding is an equitable action. Comonwealth of
Penna. v. Warren, 204 M. 467, 105 A 2d 488 (1954). In a URESA
action, the circuit court nmay exercise its general equitable powers
to further the purposes of the Act. See Autry, 293 M. at 67-68,
441 A 2d at 1064 (Act nust be liberally construed to allow Maryl and
court to address child' s current needs); see also Abb wv.
Crossfield, 23 M. App. 232, 237, 326 A 2d 234, 238 (1974) (court
in URESA action has whatever equitable powers are necessary to
effectuate the Act's purpose); cf. FL 8 10-322 (when Maryland is
respondi ng state, court may order support upon finding a duty of
support). As we held in Autry:
Ordinarily, a responding state court in a

URESA proceedi ng has the authority to consi der
child support matters and to enter whatever
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support orders are proper, notw thstandi ng any

action taken in a prior judicial proceeding.

Thus, a responding state court has the

authority to issue an i ndependent order fixing

an anount of support different from that

previously ordered by a court.
293 MJ. at 64, 441 A 2d at 1062. The sane rationale we followed in
Autry regarding authority of a Maryland court to enter a URESA
order different fromthat initially entered in another jurisdiction
applies to the authority of a Maryland court to nodify a URESA
child support order initially entered in Maryland. Therefore, the
circuit court has basic authority to nodify a child support order
originally entered by a Maryland court in a URESA proceedi ng.

Al though the circuit court has the authority to nodify a URESA
support order, that authority nust be invoked by appropriate
pl eadings. Carroll County v. Edel mann, 320 M. 150, 577 A 2d 14
(1990) (court had no authority to exercise jurisdiction over
termnation of parental rights on petition by nother, wth consent
of father, where statutes required either adoption or guardianship
proceeding). In Edel mann, where the circuit court had fundanental
jurisdiction, the remaining question was "under what circunstances
the court nay appropriately exercise that jurisdiction; is it
aut hori zed, by sonme provision of |aw or by some inherent authority,
to exercise it in this kind of case?" 1d. at 170, 577 A 2d at 23
(enmphasi s added); see also First Federated Com Tr. v. Commr, 272
Md. 329, 334-35, 322 A 2d 539, 543 (1974) (where circuit court had

jurisdiction over the parties, inquiry limted to whether court had
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authority to <consider the subject matter involved, i.e.
fundanmental jurisdiction, and power to order requested relief,
i.e., matters raised in pleadings); Fooks' Executors v. Ghingher,
172 Md. 612, 620-24, 192 A 782, 785-87, cert. denied, 302 U S. 726
(1937).

The only matter raised in the pleadings here was whet her the
father should be held in contenpt for his violation of the 1982
support order. A contenpt proceeding, although it may grow out of
anot her proceeding, is ordinarily a collateral or separate action
fromthat underlying proceeding. Billman v. Mryl and Deposit Ins.
Fund, 312 Md. 128, 131, 538 A.2d 1172, 1173 (1988); Unnamed Atty.
v. Attorney Giev. Conmmn, 303 M. 473, 483, 494 A 2d 940, 945
(1985). The question of whether the father should have been held
in contenpt for violation of a child support order was distinct
fromthe question of whether that order should have been nodifi ed.

The father never noved for nodification of the 1982 support
order. Neither did the OCSE. The issue of nodification of child
support was not before the circuit court, and that court |acked the
power to enter the May 13 order term nating support and eradicating

t he arrearages.
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Qur conclusion that the circuit court's authority to nodify
the child support order was not invoked is dictated by FL
§ 12-104.1'2 That statute provides:

8 12-104. Modification of child support
awar d.

(a) Prerequisites. -- The court nmay
nmodi fy a child support award subsequent to the
filing of a notion for nodification and upon a
show ng of a material change of circunstance.
(b) Retroactivity of nodification. -- The
court may not retroactively nodify a child
support award prior to the date of the filing
of the notion for nodification.
The prerequisite of "the filing of a notion for nodification" was
not nmet in this case. The circuit court had no authority to nodify
prospective child support or to retroactively nodify support in the
cont enpt proceedi ng.

Prior to the enactnent of FL 8§ 12-104, this Court addressed
the question of the court's power to nodify a child support order
absent a notion. |In Wodhamyv. Wodham 235 Ml. 356, 201 A 2d 674
(1964), an ex-wife filed a petition to have her ex-husband held in
contenpt for failure to pay alinony decreed in their Maryland

di vorce, and the ex-husband petitioned for nodification of the

ordered alinmony. W held that the court erred when it went beyond

12 Maryl and was required to enact this provision to retain
eligibility for federal funds through the AFDC program See 42
US C 8§ 666(a)(9) (1988).
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the relief sought by either party in the pleadings and nodified
child support.

W think that the chancellor was in

error, however, in increasing the support
paynents to the child from $20 to $50 sua
spont e. Appel lant, as custodian for the

child, nade no request for an increase. . . .
O course, the support for the girl is subject
to nodification, but if it is to be increased
there nust be sonme formal request for it,
supported by evidence of the necessity for
nodi fication of that part of the decree.

ld. at 361, 201 A 2d at 676-77.

The Court of Special Appeals has applied like reasoning in
numer ous non- URESA cases. See, e.g., Terry v. Terry, 50 M. App.
53, 435 A 2d 815 (1981) (court erred in decreasing alinony where
petition sought decrease in child support; nodification not
per m ssi bl e under general prayer for relief); Flood v. Flood, 24
Md. App. 395, 330 A 2d 715 (1975) (inproper for court to increase
child support where wife nade no formal request to nodify support);
Beshore v. Beshore, 19 M. App. 474, 311 A 2d 795 (1973) (on
nmot her's petition to hold father in contenpt for violation of
support order, court had no authority to reduce anount of child
support).

In Gatuso v. Gatuso, 16 Mi. App. 632, 299 A 2d 113 (1973), the
wi fe petitioned to have her fornmer husband cited for contenpt for
failure to pay ordered support -- 17 vyears after the |ast

proceeding in the matter. The court acted within its discretion in

declining to hold the husband in contenpt, but |acked power to
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excuse arrearages or nodify current support when the husband had
not noved for relief. "[The court] has no authority, discretionary
or otherwise, to rule upon a question not raised as an issue by the
pl eadi ngs, and of which the parties therefore had neither notice
nor an opportunity to be heard.” |Id. at 633, 299 A 2d at 114.

Adhering to the requirenment of a formal notion for
nodi fication is especially inportant in a URESA proceedi ng. In
Beshore, 19 MJ. App. at 479, 311 A 2d at 797, the Court of Speci al
Appeal s stated, "[T]here is greater reason [than there was in
Whodhan] to require a formal request for nodification of a decree
where the amount of support paynents for infant children are to be
decreased or termnated.” Simlarly, there is great reason to
require a formal request where the nother and child are out-of-
state and, as in this case, may not even be aware that a proceeding
has been initiated.

Qt her jurisdictions have reached the sane conclusion, in both
URESA and non- URESA proceedi ngs. In Dept. of Health Services v.
Por bansky, 569 So. 2d 815 (Fla. Dist. C. App. 1990), the Florida
Departnment of Health and Rehabilitative Services brought a contenpt
action against a father for failure to conmply with a child support
order previously entered by a Florida court in a URESA proceedi ng.
The trial court held the father in contenpt but reduced the anount
of support from $162.50 per week to $175 per nonth. The appellate

court reversed the part of the order nodifying the support
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obligation because the trial court's subject matter jurisdiction
over support issues was never invoked.

This court has held repeatedly that a

trial court wmay not "nodify a support
order . . . unless the court's subject matter
jurisdiction has been properly invoked by
appropriate pleadings and that i nvoked

jurisdiction has been perfected by the proper
servi ce of process and due process notice and
an opportunity to be heard on that issue has
been had." Schnicke v. Schnicke, 533 So.2d
337 (Fla. 5th DCA 1988). This rule does not
change j ust because the enforcenent proceeding
is brought under Chapter 88 [URESA] rather
than Chapter 61. See 88 61.14, 61.17, 88.041,
Fla. Stat. (1987). When a payee spouse acts
under URESA to enforce collection of support
arrearages and no proper request for
nodi fication is made by either party, the
payee spouse should not be confronted with a
new order decreasing the anount of current
support.

Por bansky, 569 So. 2d at 817 (alteration in original) (enphasis
added) (citations omtted).

In an Illinois case with many simlarities to the matter
before us, the nother petitioned the trial court to vacate an order
entered 14 nonths earlier. Otwell v. Otwell, 167 1l1. App. 3d
901, 522 N.E.2d 328 (Ill. App. C. 1988). The challenged order
suspended the child support ordered in the divorce decree and
entered judgnent for arrearages of $2,600 (as opposed to the
nother's calculation of $12,300 in arrearages). The nother's
petition to vacate was deni ed, and she appeal ed.

The challenged order was entered in a contenpt proceeding

brought by the Illinois Departnment of Public Ad (IDPA), which
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i ntervened as assignee of the nother's right to receive child
support. The nother was receiving public assistance under the AFDC
program |d. at 330.

The nmother challenged the trial court's power to nodify
support when the father had never noved to nodify the divorce
decree and she was not given notice of the hearing at which ongoing
support was suspended and arrearages reduced. Notice of that
hearing, and nunerous other proceedings, was given only to the
| DPA, not to the nother. The appellate court held that the trial
court should have vacated the order suspending support and
nodi fying arrearages, as the trial court's subject matter
jurisdiction was never properly invoked.

The only petition pending before the circuit

court was a petition for citation filed by the

state's attorney on behalf of IDPA in which it

was alleged that respondent [father] was in

arrears in his child support. Respondent did

not file an answer to this petition and he did

not file a counter petition requesting the

circuit court to reduce or suspend his child

support paynents. . . . Wthout a petition to

nodi fy child support on file, the circuit

court's subject matter jurisdiction was not

i nvoked, and the orders entered with regard to

petitioner's rights to child support were

voi d.
ld. at 332-33; see also Lundborg v. Lundborg, 15 Conn. App. 156,
543 A . 2d 783, 785 (Conn. App. C. 1988) ("A trial court cannot on
its own initiative nodify child support orders."); Andrulis v.
Andrulis, 26 Chio App. 3d 164, 498 N E. 2d 1380, 1382 (Chio Ct. App.

1985) ("Further, absent a notion for nodification of support [and
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visitation], . . . the trial court's continuing jurisdiction over
visitation and support was not invoked.")

The father here has consistently argued that the circuit court
had authority to nodify his child support obligations as a sanction
against the OCSE for its failure to conply wwth a di scovery order.
This argunent is without nerit. Maryland Rule 2-433(a)(3) provides
in pertinent part that the trial court may enter:

An order striking out pleadings or parts
thereof, or staying further proceeding unti

the discovery is provided, or dismssing the
action or any part thereof, or entering a
j udgnment by def aul t t hat i ncl udes a
determnation as to liability and all relief
sought by the noving party against the failing

party if the court is satisfied that it has
personal jurisdiction over that party.

(Enphasis added.) Wiile the court had discretion to dismss the
contenpt proceeding, the My 13 order went beyond dism ssal,
affecting matters not raised in the pleadings and affecting rights
of persons not before the court.

The duty of support runs to the child, see FL 8 5-203(b) (1),
not to the OCSE or the Idaho |V-D Agency. As Judge Wods correctly
noted at the hearing on the OCSE s notion to vacate, "But who are
we affecting? W're affecting the child and its right to support.
It's the child' s right." He later stated:

|'"'m going to rule on this. | certainly
understand your client's position, but |
really think I'm affecting the rights of a
child that | just can't affect by sone

di scovery or der and I t hi nk public
policy . . . dictates that the discovery rules
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in this case are not applied to that
child .

As di scussed above, no party sought the "relief" of nodification of
the 1982 child support order. The court clearly acted beyond its
power when it entered an order affecting Andrew s right to support
as a sanction for the OCSE' s failure to conply with a discovery
order. In addition, Mryland Rule 2-433(b) requires that
reasonabl e notice nust be given to "all persons affected" by an
order granting sanctions for failure to obey an order conpelling
di scovery.

The only matter before the court in this case was a petition
by the OCSE to hold the father in contenpt for violation of a 1982
Maryl and child support order. The father did not petition the
court to nodify the ordered child support. Instead, the father
through the Mdtion for Pendente Lite Relief, sought to enjoin
enforcenent of the existing order until the OCSE obtained proof
that the father did not have a defense to the contenpt petition.
Through his Mdtion for Summary Judgnent, the father sought entry of
j udgnment on his behalf in the contenpt proceeding, the only matter
before the court.

If the father believed his son had been adopted, he should
have sought nodification of the 1982 support order rather than
di sregard the court order and unilaterally stop making paynents.
FL 8 12-104 requires filing of a notion for nodification before the

court may prospectively nodify support or retroactively (to the
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date of filing the nmotion) nodify arrearages. |If the father had
filed such a notion, and the notion was properly served, the matter
of nodification would have been before the court. This did not
happen. The May 13 order decided matters not placed before the

court by the pleadings.

[T,

Both the OCSE and the father discuss at |ength whether the
trial judge could have term nated ongoi ng child support and wai ved
arrearages based on a finding that the child had been adopted. The
si npl est answer to this question is that the trial court did not
make any such finding. The court's ruling in the May 13 order
termnating support and reducing arrearages to zero was treated by
all parties as a sanction for violation of the March 19 order to
provi de discovery. The order itself states that the Court acted
"in consideration of the fact that the Plaintiff has failed to
fulfill the requirenent ordered by the Court."

Further, at the hearing on the notion to vacate, counsel for
t he father enphasized the Iack of any finding on the nerits of the
OCSE' s notion for contenpt.

[ COUNSEL FOR FATHER]: Now, technically
speaki ng an affidavit under oath has not been
filed with the Court. Addi tionally, Your
Honor, since it's a discovery issue it is not
-- we never went to the nerits on the

adoption. W never -- granted, we would have
the burden if we did go to [the] nerits, but
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this was a prelimnary matter and this fel
under the discovery rules.

THE COURT: Uh hubh.

[ COUNSEL FOR FATHER]: And the Court had the
authority to levy sanctions on the plaintiff

THE COURT: Un huh.

[ COUNSEL FOR FATHER]: -- and did so.

THE COURT: Unh huh.

[ COUNSEL FCR FATHER]: So, we never even had to

go -- we never had to prove our case as far as

whet her the child was adopted or not.
This recitation by the father's counsel accurately reflects that
the court did not decide the question of whether the child was
adopt ed.

If, as the father now argues, the trial court had made a
finding of adoption in this matter, a judgnment based on that
finding woul d have been error. The only "evidence" of adoption was
the | ack of response to Request for Adm ssion No. 5, which read,
"Andrew Early, son of Stephen Early, was adopted on or about June
1, 1984." Rule 2-424(b) states:

Each matter of which an adm ssion is requested
shall be deenmed admitted unless, within 30
days after service of the request . . . the
party to whomthe request is directed serves a
response signed by the party or the party's
attorney.
The Request for Adm ssions was served only on the OCSE, not on

t he not her. The OCSE requested a protective order excusing its

response to the request and asked the court to direct the father to



- 28 -
serve the request directly on the nother. The protective order
st at ed:
UPCON CONSI DERATI ON of the O fice of Child
Support Enforcenent's notion for a protective
order, it is this 20th day of Cct., 1992, by
the GCrcuit Court for Prince George's County,
Mar yl and,
ORDERED, that a protective order be and
is hereby issued excusing the response by the
Ofice of Child Support Enforcenent to
request for adm ssions.

The father suggests that this order be interpreted as excusing
only the CCSE fromresponse, not the nother. The nother had to be
served with a request for adm ssions before the requests could be
deened admtted if not denied by her. Under the circunstances of
this case, where a URESA contenpt proceeding was initiated by the
OCSE wi thout the nother's know edge, and the OCSE was granted a
protective order, service on the OCSE was not adequate service on
the nother. The record is clear that all parties and the court
knew that the nother had not initiated the proceeding and had not
been served with any papers relating to the proceeding. The OCSE
was relieved fromresponding, and no one el se had been served with
t he Request for Adm ssions. Therefore, there was no one who was
required to respond. Rule 2-424(b) affects only a party who fails
to respond "within 30 days after service of the request"” on that
party. Since the OCSE was excused from respondi ng, and the nother

was never served with the request, the request could not be deened

adm tted.
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V.

In addition to showi ng "fraud, m stake, or irregularity,” the
party noving to revise an enrolled judgnment also nust have acted
"with ordinary diligence and in good faith upon a neritorious cause
of action or defense." Platt v. Platt, 302 Ml. 9, 13, 485 A 2d
250, 252 (1984); see also J. T. Masonry v. xford, 314 Ml. 498, 505-
07, 551 A 2d 869, 872-73 (1989) (clerk's sending notice to
attorney's ol d address may have been "irregularity,” but attorney's
failure to act until 45 days after actual notice of dismssal was
| ack of ordinary diligence).

The evidence in the record is sufficient to establish that the
OCSE was acting in good faith, with ordinary diligence, and upon a
meritorious cause of action. Although Judge Wods failed to nake
express findings on these matters, the lack of express findings is
not fatal. See Maryland Lunber v. Savoy Constr. Co., 286 M. 98,
103, 405 A 2d 741, 744 (1979) (where record contains sufficient
facts to support required findings under Rule 2-535(b), |ack of
express findings by trial court is inmaterial).

At the Novenber 1993 hearing on the notion to vacate, Judge
Woods heard from counsel for the OCSE that the nother had been
contacted and that she had signed an affidavit that her son had not
been adopted. A faxed copy of that affidavit was accepted by the
court and filed. The OCSE had a neritorious cause of action

There is no suggestion that the OCSE was acting other than in good
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faith. The OCSE acted with ordinary diligence in noving to vacate

t he order.
The enrolled judgnent in this case was marred by
"irregularity.” W hold that Judge Wods properly granted the

OCSE' s notion to vacate.
Judge Rodowsky and Judge Bell concur in the judgnment for the
reasons stated in Part Il A Judge Chasanow, concurs in the

judgnent for the reasons stated in Parts Il A and III.

ORDER OF CIRCU T COURT FOR PRI NCE
GEORGE' S COUNTY VACATI NG JUDGMVENT | S
AFFI RVED;, CASE REMANDED TO CIRCUI T
COURT _FOR PRI NCE GEORGE' S QOUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT W TH
THIS OPINION:. COSTS TO BE PAID BY
APPELL ANT.




