HEADNOTE:

Carol S. East v. PaineWebber, Inc., et al., No. 506, Sept. Term
1999

PROPERTY SETTLEMENT AGREEMENT THAT IS | NCORPORATED
I NTO A JUDGMENT OF ABSCLUTE DI VORCE DOES NOT
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AGREEMENT | S | NSUFFI Cl ENT.
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Appel l ant, Carol East (Carol), appeals froma judgnment of the
Circuit Court for Prince George’'s County. Appel l ees are
Pai neWebber, Inc. (PaineWebber), Deborah East (Deborah), and the
Estate of Dewey Frank East, Jr. (the Estate).

On appeal, Carol presents us with the follow ng question:

Did the trial court err when it ruled as a
matter of law that Appellant, the naned
beneficiary of the East |RA Account, had
wai ved her right to the proceeds of the East
| RA Account by virtue of her execution of the
Separ ati on Agreenent ?

W shall answer in the affirmative and reverse the judgnent of
the circuit court.

Fact s

The parties do not dispute the following facts. Dewey Frank
East, Jr. (Dewey) and Carol were married on 27 July 1985. Sonetine
during their marriage, Dewey decided to open an individual
retirement account (IRA). He eventually opened an IRA wth
Pai neWebber on 16 April 1986 (the East IRA) by conpleting an
“Adoption Agreenent and New Account Form for Pai neWebber |RA s”
that naned Carol as beneficiary. The parties eventually separated
and entered into a separation agreenent (the Agreenent), which was
i ncor porated, but not nerged, into a judgnent of absolute divorce
granted Dewey by the Crcuit Court for Prince George’'s County.

In the Agreenent, Carol and Dewey waived a nunber of their

respective rights, but the provisions of the Agreenent pertinent

to our discussion of the issue presented are as foll ows:



Pensi on Wi ver

Each of the parties hereby expressly waives
any legal right either may have under any
Feder al or State Jlaw as a spouse to
participate as a payee or beneficiary
regarding any interests the other may have in
any pension plan, profit-sharing plan, or any
other form of retirenent or deferred incone
pl an including, but not limted to, the right
ei ther spouse may have to receive any benefit,
in the formof a |unp-sumdeath benefit, joint
or survi vor annuity, or pre-retirenment
survivor annuity pursuant to any State or
Federal |aw, and each of the parties hereby
expressly consents to any el ection nade by the
other, now or at any tinme hereafter, wth
respect to the recipient and the form of
paynment of any benefit wupon retirenent or
deat h under any such pension plan, profit-
sharing plan, or other form of retirenent or
deferred i ncone plan.

* * %

Wai ver of Estate Claim

Each party releases and relinquishes to the
other party and to his or her heirs,
executors, admnistrators, or assigns, any and
all clainms or rights which may now exist or
may hereafter arise by reason of the marriage
between the parties wth respect to any
property, whether real, personal, or mxed

bel onging to such other party specifically
including but not limted to any right arising
under the Mryland Marital Property Act.
Wthout limting the foregoing, each party
wai ves and rel eases to the other party and to
his or her heirs, executors, admnistrators,
and assigns, all rights to share in any of the
property or estate of the other party which
has arisen or may hereafter arise, by
operation of |aw or otherw se and specifically
including any right, title or interest wfe
may have in Dewey East Excavating Co., Inc

Specifically, each party waives and rel eases
all right of dower or courtesy [sic], all
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right to share in the estate of the party
under the intestacy |aws of any jurisdiction,
all right of election to take agai nst any | ast
w Il and testanment of the other party whether
executed before or after the execution of this
Agr eenent , and al | right to secure

adm nistration or to act as executor or
adm nistrator of the estate of the other

party.

Property Division

As of the date of this Agreenment, Wfe
acknowl edges that all personal property now in
husband’s [sic] possession belongs to the
Husband. To the extent that Wfe may have any
interest in such property, the Wfe for
hersel f, her heirs, representatives and
assigns quit clainms any and all interest that
the Wfe may have in such property.

It is undisputed that on 9 July 1993, Dewey remarried. Wat
is disputed is whether Dewey also changed the East IRA's
beneficiary. It appears that after Dewey conpleted and returned
t he necessary paperwork, PaineWbber lost it. Consequent |y,
Pai neWebber faxed Dewey anot her “Adoption Agreenent and New Account
Form for PaineWbber IRAs,” one of several forns used by
Pai neWebber for changing a beneficiary. On the very next day,
Dewey signed the formand faxed it to Pai neWbber. Dewey did not
designate a new beneficiary, leaving that part of the form bl ank.
Pai neWebber’s District Adm nistrator WMnager approved Dewey’s
choice not to designate a beneficiary. Under its ternms, if a

beneficiary had not been designated at the tine of Dewey’s death,

the IRA's proceeds would be paid to Dewey’s estate.
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Dewey died on 10 Decenber 1996. On 28 Cctober 1997, Carol
filed an action seeking to recover the proceeds of the East |RA
Pai neWebber answered, and filed a counterclaim and a cross-claim
for interpleader against the Estate. |In turn, the Estate filed a
nmotion for summary judgnent. Carol responded with a notion for
partial summary judgnent, asserting that by executing the Agreenent
she had not waived her rights as beneficiary of the East |RA

Following a hearing on the pending notions, the trial court
ruled fromthe bench that, by executing the Agreenent, Carol had
wai ved her rights as beneficiary of the East IRA, and granted
appel l ee’s notion for summary judgnent. The trial court eventually
filed two orders. One awarded the proceeds of the East IRA to the
Estate. The other granted Pai neWebber’s notion for interpleader.
In this appeal, Carol does not dispute the interpleader order.

Natural Iy unhappy wi th the decision, Carol noted this appeal.

St andard of Revi ew

“The standard of appellate review of a trial court’s grant of
a notion for summary judgnent is whether the trial court was
‘legally correct.”” Pittman v. Atlantic Realty Co., 127 M. App.
255, 269, 732 A 2d 912, cert. granted, 356 M. 495, 740 A 2d 613
(1999); Heat & Power Corp. v. Air Prods. & Chens., Inc., 320 M.
584, 591, 578 A 2d 1202 (1990). “In making our analysis, we do not

accord deference to the trial court’s legal conclusions.” Lopata

v. Mller, 122 M. App. 76, 83, 712 A 2d 24, cert. denied, 351 M.
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286, 718 A 2d 234 (1998). “[A] grant of summary judgnent is
appropriate only when the novant for summary judgnent clearly
denonstrates the absence of any genuine issue of material fact, and
denonstrates that it is entitled to judgnent as a matter of |aw”
Pittman at 269. “In ruling on a notion for summary judgnent, the
court nust consider the notion and response submtted by the
parties in a light nost favorable to the non-noving party.” 1d. at
270.
“I't is ... clear that under Maryland s summary judgnent rule
a trial court determnes issues of law, it nmakes rulings as a
matter of law, resolving no disputed issues of fact.” Beatty v.
Trail master Products, Inc., 330 Md. 726, 737, 625 A 2d 1005 (1993).
Trial courts nust be mndful that, “[e]ven where the underlying
facts are undisputed, if the undisputed facts are susceptibl e of
nore than one perm ssible factual inference, the choice between
t hose i nferences should not be made as a matter of |law, and sumrary
j udgment should not be granted.” Heat & Power Corp. at 591.
“[When the noving party has set forth sufficient grounds for
summary judgnent, the opposing party nust show with sone precision
that there is a genuine dispute as to a material fact.” King v.
Bankerd, 303 M. 98, 112, 492 A 2d 608 (1985). “A material fact is
a fact the resolution of which wll sonehow affect the outcone of
the case.” 1d. at 111. The party opposing the notion bears the

burden of showing that material facts are in dispute. “[T]he nere
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exi stence of a scintilla of evidence in support of the [opposing
party’s] claimis insufficient to preclude the grant of summary
judgnent; there nust be evidence upon which the jury could
reasonably find for the [opposing party].” Beatty at 738-39.

As the facts before us involving the Agreenent are undi sputed,
summary judgnent is appropriate. Hence, our task is to determ ne
whet her the trial court was legally correct in granting appellee’s
nmotion for summary judgnent.

Di scussi on

On appeal, the parties are seeking an answer to an age old
question - who gets the noney? Carol believes the noney is hers
because she is the nanmed beneficiary. The Estate believes the
noney is the Estate’s for two reasons. First, the Estate believes
that by executing the Agreenent, Carol waived her rights to the
proceeds of the East IRA. Second, the Estate believes Dewey had
removed Carol as the nanmed beneficiary.

The trial court agreed with the Estate’s first contention and
granted its notion for summary judgnent. As the trial court put
it, “I don’t think there’'s any dispute of facts past the separation
agreenent that we need to address. | think the clear intent of the
parties, if you read the agreenent as a whole, |’ m convinced that
t he noney should be paid over to the estate and the notion for
summary judgnment should be granted.” Thus, it is clear that the

trial court did not address the Estate’'s second contention that
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Dewey had renoved Carol as the naned beneficiary of the East |RA
“An appellate court ordinarily should review a grant of summary
judgnment only on the grounds relied upon by the trial court.”
Subur ban Hosp., Inc. v. Maryland Heal th Resources Pl anning Commin,
125 Md. App. 579, 587, 726 A 2d 807, cert. granted, 354 M. 570,
731 A 2d 969 (1999)(footnote omtted). Hence, we may review only
whet her Carol, by executing the Agreenent, waived her rights to the
proceeds of the East IRA. Since the trial court did not address
whet her Dewey had renoved Carol as naned beneficiary, we will not
address it.

Neither the parties’ briefs, nor our independent research
have reveal ed a Maryl and case that has squarely addressed the issue
now before us. The closest is Cassiday v. Cassiday, 256 Mi. 5, 259
A 2d 299 (1969), where the husband owned several insurance policies
that naned his wfe as beneficiary. The parties eventually
separated and entered into a separation agreenent. In the
separation agreenent, the wife “covenant[ed] and agree[d] that al
t he personal property now in the possession of the husband shall be
his sole and separate property.” After the parties had been
di vorced, the husband remarried and changed the beneficiary on
three of his policies to his current wife, but did not renove his
former wife as beneficiary of the remaining policies. When the
husband di ed, the insurance conpany was uncertain whether to pay

the benefits to decedent’s present or forner wife, and filed a bill
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for interpleader. The Court of Appeals determned that the
proceeds bel onged to the fornmer spouse, because “[t]here is nothing
in the separation agreenent which precluded [the former wife] from
receiving noney fromthe insured as a beneficiary, designated by
t he husband, in his insurance policies.” 1d. at 12.

Cassi day places Maryland in the majority of jurisdictions that
hold that, because of divorce, the fornmer wife does not waive
automatically her right to claim insurance benefits as survivor
beneficiary. See Walden v. Wil den, 686 So.2d 345, 346 (Ala. Gv.
App. 1996) (“[T]he right of the beneficiary to receive proceeds
pursuant to the [insurance] policy is not affected by divorce.”);
Schultz v. Schultz, 591 N.W2d 212, 213 (lowa 1999)(“lowa foll ows
the majority rule that ‘divorce or dissolution per se does not void
t he designation of a naned spouse on a life insurance policy.’”);
Estate of Anello . McQueen, 953 P.2d 1143, 1145 (Ut ah
1998) (“[D]i vorce al one does not termnate a former spouse’s rights
as a survivor Dbeneficiary of an insurance policy, IRA or
retirement benefits....”). See also Debra E. WAx, Annotation,
Property Settlenment Agreenment as Affecting Divorced Spouse’'s Right
to Recover as Naned Beneficiary Under Former Spouse's Life
| nsurance Policy, 31 AL R4th 59 (1984). W Dbelieve this
reasoning also applies equally to a forner spouse nanmed beneficiary

of an IRA. That is, according to Cassiday, nore than a divorce is
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required to termnate the claimof a fornmer spouse who is naned
beneficiary under an | RA

Consequently, we nust determ ne whether, by executing the
Agreenment, Carol waived her claim as naned beneficiary of the
proceeds of East | RA account. Thus, we now turn our attention to
the Agreenent. In doing so, we first note that “[p]roperty
settlement agreenents, as all other contracts ... are subject to
interpretation in light of the settled and oft-repeated principles
of objective construction.” Coldberg v. GColdberg, 290 M. 204,
212, 428 A 2d 469 (1981). “[Where a contract is plain and
unanbi guous, there is no room for construction, and it nust be
presunmed that the parties neant what they expressed. Thus, when
interpreting a separation agreenent, [an appellate court] is bound
to give effect to the plain neaning of the |anguage used.” |Id.
(internal quotations and citations omtted). Wth these principles
firmy in mnd, we will now exam ne seriatimthe applicabl e waiver
provi sions contained in the Agreenent.

W first examne the “Pension Wiiver” provision of the
Agr eenment . In its brief, the Estate concedes that the first
portion of this provision “is sinply inapplicable and irrelevant.”
W agree. In this provision, Carol waived her rights “as a spouse
to participate as a payee or beneficiary regarding any interests
the other may have in ... any other formof retirenment or deferred

incone plan.” (Enphasis added.) Carol’s right as named beneficiary
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to the proceeds of the East I RA do not arise fromher rights as a
spouse, but from Dewey’ s contract w th Pai neWebber for the IRA
whi ch nanmed Carol as the designated beneficiary. Accordingly, the
first portion of this provision is inapplicable, as is the next
portion; because we are not here dealing with Carol’s consent to
t he change of beneficiary, that fact is sinply irrelevant. During
their marriage, as well as after their divorce, Dewey was free at
anytime to renove Carol as the nanmed beneficiary of the East |RA
Carol’s permssion to do so was not required. The issue is whether
Carol waived her right, not whether she consented to being renoved
as a beneficiary. Thus, the “Pension Waiver” provision of the
Agr eenent does not support a finding that Carol waived her rights
as beneficiary to the East |RA

W next turn to the provision of the Agreenent |abeled
“Wai ver of Estate Caini. In its brief, the Estate quotes the
foll owi ng | anguage fromthis provision

[ E] ach party waives and rel eases to the other party ...

all rights to share in any of the property ... of the

ot her party which has arisen or may hereafter arise by

operation of |law or otherw se.
The Estate posits that, by this | anguage, Carol waived her rights
as beneficiary to the East IRA. The Estate is sinply wong. W
remnd the Estate that “[i]t is a recognized rule of construction
that a contract nust be construed in its entirety and, if

reasonabl y possible, effect nust be given to each clause or phrase

so that a court does not cast out or disregard a neaningful part of
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the witing.” Bausch & Lonb Inc. v. Uica Mut. Ins. Co., 330 M.
758, 782, 625 A 2d 1021 (1993). The | anguage in the provision
i medi ately following the |anguage cited to us by the Estate is
illumnating. It reads:
Specifically, each party waives and rel eases all right of
dower or courtesy [sic], all right to share in the estate
of the party under the intestacy laws of any
jurisdiction, all right of election to take agai nst any
last will and testanment of the other party whether
executed before or after the execution of this Agreenent,

and all right to secure admnistration or to act as
executor or admnistrator of the estate of the other

party.

As we nust read a contract in its entirety, we mnust not
di sregard any portion of the provision. Thus, in reading this
provision of the Agreenent in its entirety, we conclude that Carol
wai ved only her rights to or any clains against the Estate that she
may have had prior to the Agreenent. The Estate, on the other
hand, woul d have us read this provision as a broad waiver of all of
Carol’s rights, including her right as naned beneficiary of the
East IRA. W do not read it quite so broadly. W point out to the
Estate, that, at Dewey' s death, if Carol remained as naned
beneficiary of the East IRA its proceeds would be paid directly to
her and would not pass through the probate process. Thus, the
proceeds of the East IRA would not be a part of Dewey’'s estate.
Consequently, a waiver of rights against an estate is sinply
i napplicable to a waiver of the right to claim as a naned

beneficiary of an | RA because, if there is a naned beneficiary, the
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| RA does not becone a part of the estate. W thus concl ude that
this wai ver al so does not support a finding that Carol had wai ved
her rights as beneficiary of the East |RA

Finally, the Estate contends that the Property Wiver
provi sion operates as a general waiver of Carol’s rights as a
beneficiary. Under this provision, Carol waived her right to al
personal property then in Dewey’s possession, and agreed that “to
the extent that [she] may have any interest in such property, [she]
quit clains any and all interest ... in such property.” The Estate
believes that, by this broad waiver, Carol waived her right as a
beneficiary under the East IRA. W again see it differently.

As Carol correctly points out, she had no property interest in
the East IRA until Dewey’'s death. In Bullen v. Safe Deposit &

Trust Co. of Baltinore, 177 M. 271, 277, 9 A 2d 581 (1939), the

Court observed that
[t]here can be no doubt that a beneficiary in a life
i nsurance policy has no such interest init, or control
over it, as entitles [the beneficiary] to say what shall
be done with it, or control the change in beneficiaries,
or other dealings during the lifetime of the hol der of

the policy. It is only after the death of the hol der
that such interests or rights attach to the proceeds.

Accord Durst v. Durst, 232 M. 311, 315, 193 A 2d 26 (1963); See
al so Chapman v. Prudential Ins. Co. of America, 215 Md. 87, 90, 136
A 2d 752 (1957)(“Wiere the right ... to change the beneficiary ...
is reserved, the beneficiary has no vested or indefeasible interest

only a revocable expectancy contingent wupon being the
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beneficiary at the tinme of the insured’ s death.”). Consequently,
at the time she executed the Agreenent, she had no property
interest in the IRA. To be sure, she had an expectancy, but an
expectancy is not a property interest. It is a nere hope or w sh.
As we have previously noted, during their marriage and foll ow ng
their divorce, Dewey was free to remove Carol as the naned
beneficiary to the East IRA, but did not do so. Therefore, since
Carol had no property interest in the East |RA when she executed
the Agreenent, she could not have quit clainmed her property
interest in the East |RA because she had none, she had only an
expectancy. Absent sone specific |anguage evidencing her intent to
wai ve such an interest, we conclude that a general property waiver
provi si on does not acconplish a waiver of an expectancy interest.
Qur view is supported by those jurisdictions that have
addressed this question. See Estate of Altobelli v. [|BM
I nternational Bus. Machines Corp., 849 F. Supp. 1079 (D. M. 1994),
aff’d, 77 F.3d 78 (4'" Cir. 1996); Maccabees Mut. Life Ins. Co. v.
Morton, 941 F.2d 1181 (11'" CGr. 1991); Walden v. \Walden, supra;
Estate of Bowden v. Aldridge, 595 A 2d 396 (D.C 1991); DeVane v.
Travelers Ins. Co., 174 S.E 2d 146 (NC C. App. 1970); Schultz v.
Schultz, supra. But see Rushton v. Lott, 499 S. E 2d 222 (S.C. C
App. 1998) (finding sufficient evidence to support a finding that
decedent intended to divest husband of any beneficiary interest in

annuity); Estate of Anello v. MQueen, supra (finding |anguage of
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t he divorce decree was sufficiently clear renunciation of ex-wife's
interest in IRA). Athough in Estate of Anello, the Supreme Court
of U ah concluded the ex-wife had renounced her interest in the
husband’s I RA pursuant to a separation agreenent, it nonethel ess
cogently expl ai ned t hat

one who has an expectancy interest in an asset owned by

a former spouse retains that interest unless a property

settlement or divorce decree evidences a clear intent to

deprive that person of the expectancy interest in

addition to disposing of existing property rights. For a

wai ver or renunciation of an expectancy interest to be

found, it is not enough that there be general | anguage

from which a renunciation or wai ver m ght be adduced. It

nmust appear fromthe ternms of the property settlenment or

divorce decree that (1) the docunent focuses on the

survivorship interests or expectancies, and (2) the

di sclainmer of any future rights that mght arise from

such expectancies is clear.

953 P.2d at 1145. W find this reasoning to be sound and choose to
followit.

Accordingly, we believe that the Agreement’s general waiver
| anguage is insufficient to termnate Carol’s rights as
beneficiary to the East IRA. Not only did it fail specifically to
mention the East IRA, it wholly failed to nention the waiver of any
survivorship interest or future expectancy. Wthout nore, we do
not believe that, by executing the Agreenent w th general waiver
| anguage, Carol waived her rights as a beneficiary to the East |RA
In order to do so, we believe it necessary that the | anguage of the

separation agreenent clearly provide for waiver of future

expectancy interests.
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Thus, we conclude that the trial court was not |legally correct
in granting sunmary judgnent. W do not decide, however, the
factual question of whether Dewey renoved Carol as the naned
beneficiary of the East I RA when he filled out another “Adoption
Agreenment and New Account Form for Pai neWebber IRA's.” The facts
of that transaction are disputed, and hence, not properly decided
by a notion for summary judgnent. On remand, the trial court wll
need to make findings of fact on whether Dewey did - or did not -
renove Carol as the nanmed beneficiary. W note that the Agreenent
woul d certainly be relevant evidence of the parties’ intentions as
to the division of the marital property. As we have set out
however, the Agreenent, by itself, does not operate as a wai ver of
Carol’s rights as the nanmed beneficiary of the East |RA
Consequently, we shall reverse the judgnment of the Crcuit Court
for Prince George’s County and remand the case for further

proceedi ngs consistent with this opinion.

JUDGVENT REVERSED; COSTS
TO BE PAI D BY APPELLEE.



