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STATUTE OF LI M TATIONS - -

The di scovery rule applies to a professional mal practice
action based on negligent tax advice. The date of accrual

of the cause of action depends on the facts of each case and
is not necessarily tied to the date of issuance of a notice
of deficiency by the Internal Revenue Servi ce.
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The principal issue before us is whether the discovery

rule, which determ nes when a cause of action accrues, requires
that a formal notice of deficiency be issued by the Internal
Revenue Service in order for a claimbased on alleged negligent
tax advice to accrue. W hold that it does not.
Facts

The four appellants, Francis Thelen, George Sourlis, Ceorge
Antonas, and Nicholas D G aconp, are retired Baltinore County
school teachers. Each was a nmenber of the Maryland State
Retirenent System (Retirenment System), and consequently, a
percentage of their gross earnings was paid to the Retirenent
System during their working years. The contribution was not tax
deductible. 1n 1990, the State closed the Retirenent Systemto
new enpl oyees and replaced it with the Pension System The
Pensi on System was non-contri butory but provided a | ower benefit
at retirement and required | onger service before eligibility for
retirement. Menbers of the Retirenent System were given an
option to transfer to the Pension System To encourage transfer,
the State offered to refund all or part of each enpl oyee’s
contribution to the Retirenment System depending on the facts of
each case, plus interest.

In 1990, Pandelis Denedis, appellee, a financial planner and
regi stered representative of Chubb Securities Corporation, also

an appellee, presented an investnent plan to teachers, including



each appellant. The plan envisioned that each teacher would
accept a transfer refund fromthe Retirement Systemand roll over
the interest portion of the refund into an individual retirenent
account that would be nmanaged by Denedis. Denedis and each
appel l ant obtained a | egal opinion fromEdward L. Blanton, Jr.,
anot her appellee, an attorney, that the interest portion of the
refund was eligible for a tax-free rollover. The |egal opinions
were issued between February and Novenber, 1990. Each appel |l ant
transferred fromthe Retirement Systemto the Pension System and
invested funds in individual retirenment accounts nmanaged by
Denedi s.

Sonetinme prior to January 1990,! the State requested a
revenue ruling fromthe Internal Revenue Service on the
eligibility of the interest portion of the refund for tax-free
treatnent. The Internal Revenue Service issued a ruling on July
23, 1990, holding that the refund did not qualify for tax-free
treatment. Thelen, Sourlis, and Antonas received notice of the
I nternal Revenue Service ruling in the summer of 1990.

Unli ke the other appellants who had transferred their funds

in early 1990, D G aconp did not transfer funds fromthe

'n January 1990, Antonas and Di G aconp each received a
menor andum from t he Teachers Association of Baltinore County
di scussing the differences between the Retirenent Plan and the
Pensi on System The nenorandum stated that the State of Maryl and
had requested a ruling fromthe Internal Revenue Service as to
the taxability of the refund but that, as of that date, the
ruling had not yet been issued.
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Retirement Systemto the Pension Systemuntil after the revenue
ruling. In conjunction with that transfer, D G aconp was advi sed
i n Novenber 1990 that the Internal Revenue Service had rul ed that
the refund could not be rolled into an individual retirenent
account and qualify for tax-free treatnent.

In the fall of 1990, Thelen, Sourlis, and Antonas received
one or nore letters fromstate and federal |egislators concerning
the tax issue. The three appellants understood that the
| egi sl ators had been contacted because of the revenue ruling and
with regard to a possible effort to seek | egislative change. One
or nore of the legislators advised appellants that they had
recei ved i naccurate advice regarding the tax consequences
resulting fromthe transfer of funds.

On April 2, 1991, the executive director of the Maryl and
State Retirenent Agency issued a nenorandum directed to persons
who had received a transfer refund in 1990. |In that nmenorandum
the executive director stated that taxes could be inposed on
transfer refunds and advi sed recipients to cl ose individual
retirement accounts and withdraw the transferred anmounts prior to
April 15, 1991. Simlar advice was repeated in a nmenorandum
dated April 8, 1991. Stronger advice was contained in a
menor andum dated April 12, 1991, in which the executive director
stated that recipients who had rolled refunds into individual

retirement accounts “nmust” w thdraw such funds prior to April 15,



1991, in order to mnimze the tax consequences.

Sourlis, Antonas, and D G aconp acknow edged receipt of the
April 2 meno and Sourlis and Antonas acknow edged recei pt of al
three nenbs. On April 10, 1991, the Retirenent Systemissued an
“Announcenent” to former nenbers who had accepted transfer

refunds after the revenue ruling in July, 1990, stating that such

persons would receive no tax relief. The Retirement System noted
that it had dissemnated the ruling pronptly and there was no
“confusion” after that tine.

After the revenue ruling in July 1990, and again after the
Retirement System s conmmunications in April 1991, Bl anton and
Denedi s advi sed appellants that, in their opinion: (1) the ruling
did not apply to them (2) it would be overturned in court, and
(3) they would be better off financially with their nonies in the
i ndi vidual retirenment accounts. Consequently, there was nothing
t hat they needed to do.

On Cctober 1, 1992, the Internal Revenue Service D strict
Director issued a report of inconme tax changes for the cal endar
year 1990 directed to Thelen, showi ng a deficiency and bal ance
due based on receipt of the transfer refund and rollover into an
i ndividual retirenment account. This report was received by
Thel en no | ater than COctober 14, 1992. On June 18, 1992, the
I nternal Revenue Service District Director sent a simlar report

to Sourlis, received no later than July 24. On August 18, 1992,



a revised report showi ng a deficiency and bal ance due was sent to
Sourlis and received no later than Cctober 8. On July 16, 1992,
the Internal Revenue Service District Director sent a simlar
report to Antonas show ng a deficiency and bal ance due. A
revised report was sent to Antonas on August 25. Both reports
were received by himno | ater than Septenber, 1992. On Decenber
17, 1993, a simlar report was sent to and received by D G acono.
After recei pt of the proposed changes, each appel | ant
retained Blanton to represent himin contacts with the Internal
Revenue Service and in any subsequent litigation. Blanton
advi sed appellants that they could either (1) wait for a form
notice of deficiency assessnment? to be issued and litigate the
issue in Tax Court, or (2) pay the tax and request a refund. In
the event that the refund was deni ed, appellants could then sue
in the United States District Court for the D strict of Mryl and.
Bl ant on advi sed appellants to take the latter route because it
woul d enable themto recover attorney’s fees and interest if
successful in the underlying claim Each appellant paid the
deficiency clainmed and filed a refund claim Specifically,
Thel en paid the tax on March 22, 1993, and filed a refund cl aim
on March 28, 1993; Sourlis paid the tax on Decenber 18, 1992, and
filed a refund claimon January 9, 1993; Antonas paid the tax on

January 22, 1993, and filed a refund claimin February, 1993; and

2See Internal Revenue Code 26 U.S.C. § 6212.
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D G aconmo paid the tax on August 18, 1994, and filed a refund
claimon the sane date.

Bl anton di d not advise appellants that, prior to the filing
of the refund clainms, and in connection with his representation
of Denedis, he had been attenpting to obtain a private ruling
fromthe Internal Revenue Service. Blanton also failed to advise
appel lants that the request for a ruling had been rejected by the
I nternal Revenue Service. |In rejecting the request, the Interna
Revenue Service had informed Blanton that the Internal Revenue
Code section relied on by himin making his request was not
applicable.® Blanton failed to relate this information to
appel lants. The Internal Revenue Service, between May 1993 and
May 1995, denied appellants’ clainms for refunds. After the
refund clains were denied, appellants, represented by Bl anton,
filed suit inthe United States District Court.

I n February 1995, the Internal Revenue Service made a
settlenment proposal to various teachers, including appellants.

Bl anton and Denedi s advi sed appellants not to accept the offer.

The of fer was not accepted by appellants, and they subsequently

®Blanton, in his communications with the Internal Revenue
Service, had argued that the Retirenment System had “term nated”
within the neaning of Inter. Rev. Regulation 1.411(d)(2). The
I nt ernal Revenue Service, while refusing to issue a ruling,
stated that the regulation did not apply to governnent plans.
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lost their refund suits.*
Procedural Hi story

The conplaint herein was filed in the Crcuit Court for
Bal ti nore County on Cctober 17, 1995, and contai ned counts
entitled “Ml practice,” “Breach of Warranty,” and “Conflict of
Interest.”® An anended conplaint was filed on February 27,
1996, which added counts entitled “Negligent Msrepresentation,”
“Fraud,” “Negligent Supervision,” and “Violation of the Maryl and
Securities Act.” Additionally, Chubb Securities Corporation,
al | eged enpl oyer of Denedis, was added as a def endant.

I n Decenber 1996, Blanton filed a notion for partial summary
judgnment with respect to the claimof negligent advice that the
refunds would be tax free. The notion asserted that the claim
was barred by limtations. In January 1997, Denedis and Chubb
filed motions for sunmary judgnment on the sane ground. On March
14, 1997, the trial court filed an opinion and order, in which it
held that “the statute of limtations bars any action brought by

the plaintiffs.”

“After initiation of the litigation before us, various
teachers, including appellants, reached a settl enment agreenent
with the Internal Revenue Servi ce.

*Originally, eight plaintiffs filed suit agai nst Denedis,
Bl anton, and Standish McCleary, IIl, another attorney. MOdeary
was di sm ssed without prejudice on February 21, 1996. Edwards,
who appears in the title of this case, was one of the original
eight plaintiffs. Only the four named herein are prosecuting
thi s appeal .
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In March 1997, Blanton filed a notion to alter or anend
judgnent, requesting clarification of the court’s opinion and
order. Blanton pointed out that, while the anended conpl ai nt
contained clains for negligent tax advice which were the subject
of his notion for partial summary judgnent, it also contained
clains for negligent advice in connection with the settl enent
offer by the Internal Revenue Service. The latter occurred in
February, 1995, within three years prior to the filing of the
conpl aint, and was not the subject of the notion.

Also in March, appellants filed a notion to alter or amend
j udgnent and a notion requesting reconsideration of the entry of
summary judgnment. Appellants agreed with Blanton that the
negligent settlenent advice claimwas not barred by limtations.
Additionally, with respect to the latter claim appellants argued
that Denmedi s and Chubb should not be granted summary judgnent
because they participated with Blanton in giving the negligent
settl ement advi ce.

On May 8, 1997, the trial court entered an order granting
Bl anton’ s notion and denying appellant’s notions. This action by
the court had the effect of |eaving open the negligent settlenent
advice claimas to Blanton. In the interim on My 2, 1997,
appellants filed a notion for partial voluntary dism ssal,
wi thout prejudice. The trial court subsequently denied

appel lants’ notion for voluntary dism ssal and confirnmed the



previously scheduled trial date of June 2, 1997. At trial, the
court reconfirned its earlier denial of appellants’ notion for
voluntary dism ssal w thout prejudice. Appellants presented no
evidence at trial, and the trial court entered judgnent in favor
of Blanton. This appeal followed.

Questions Presented

In essence, appellants pose two questions for our review,
which we state as foll ows:

1. Did the trial court err in entering summary judgnent on
the ground that appellants’ clains were barred by
[imtations?

2. Did the trial court abuse its discretion in denying
appel lants’ notion for partial voluntary dism ssal of
t he negligent settlenent advice clainf

Di scussi on
l.

Appel l ants contend that their clains for negligent tax
advice are not barred because a cause of action for such clains
does not accrue until a notice of deficiency assessnent is
received fromthe Internal Revenue Service pursuant to 26 U S. C
8§ 6212. Appellants argue that, because such a notice of
deficiency was not issued in the case before us, the cause of
action did not accrue until the clainms for refund were denied by
the Internal Revenue Service. Appellants explain that,

conceptually, the denial of a claimfor refund has the sane

effect as the issuance of a notice of deficiency, i.e., the



I nternal Revenue Service has the right to collect the taxes
clainmed at either point in tinme, subject to judicial review
Finally, appellants point out that a notice of deficiency was
never issued because of advice by Blanton and Denedis to pay the
taxes clainmed and to seek a refund, as opposed to contesting the
proposed assessnent prior to paynent. Alternatively, appellants
argue that if a notice of deficiency or denial of a claimfor
refund is not required in order for a cause of action to accrue,
the earliest it could accrue was when appellants paid the taxes.

Appel lants argue that if this Court declines to apply a
bright line rule that a cause of action accrues when a notice of
deficiency is issued or a claimfor refund is denied, or
alternatively when the taxes are paid, at the very |least the
guestion of when a cause of action accrues is a fact question to
be decided by a jury. As alternatives to the above argunents,
appel l ants contend that the statute of limtations was tolled
because: (1) appellees continued to represent and provide
negli gent advice to appellants, and (2) appellees’ conduct
constituted constructive fraud.

Appel | ees contend that the discovery rule applies on a case-
by-case basis and that a notice of deficiency is not necessarily
required in order for a cause of action based on negligent tax
advice to accrue. They point out that in the case before us,

appel l ants had actual know edge of the position taken by the
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I nternal Revenue Service nore than three years prior to the
filing of the nmal practice suit. Alternatively, appellees argue
that the new cl ai ns agai nst the original defendants and the
cl ai rs agai nst the new defendant, Chubb, contained in the anended
conplaint, do not relate back to the date of the original filing.

Based on the facts of this case, we hold that (1) a cause of
action for mal practice accrued nore than three years prior to the
filing of this malpractice action,® (2) the continuous
representation by appellees did not toll the period of
l[imtations, and (3) there was no legally sufficient evidence of
constructive fraud. As a result, we need not discuss appellees’
rel ati on back argunent.

A

I n addressing appellants’ first contention, it is inportant
to keep in mnd the basic options available to a taxpayer when an
| nternal Revenue Service exam ner audits a tax return and
proposes an adjustnent. |[|f the taxpayer disagrees with the
proposed adjustnent, it nmay appeal to the Internal Revenue
Service Appeals Division. |If the taxpayer |oses on appeal, the
I nt ernal Revenue Service issues a notice of deficiency pursuant
to 26 U S.C. §8 6212. The assessnment is then final insofar as the

I nternal Revenue Service is concerned, but it is subject to

‘W& need not decide whether mal practice in fact occurred;
for purposes of this appeal, we accept appellants’ allegations.
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judicial reviewin the United States Tax Court. Alternatively, a
taxpayer may pay the tax clained without pursuing an appeal
within the Internal Revenue Service and seek a refund. |If the
refund i s denied, the taxpayer can sue in the United States
District Court for a refund, interest, and attorney’'s fees.

Appellants rely primarily on Feldman v. G anger, 255 M.

288 (1969), and Leonhart v. Atkinson, 265 Ml. 219 (1972), as

standing for the proposition that a cause of action for

mal practi ce based on negligent tax advice does not accrue until a
notice of deficiency is issued. Appellants further assert that
this result is the sanme as that reached by courts in various
other jurisdictions, and they cite cases to that effect.

We wi Il begin our discussion with a review of Maryl and | aw,
apply that law to the facts of this case, and then turn our
attention to the law of other jurisdictions. Under Maryland | aw,
assum ng that the elenents of a cause of action are present, the
di scovery rule applies in determ ning when a cause of action
accrues for limtations purposes. The discovery rule, first
applied in nedical mal practice cases and | ater extended to al
prof essi onal mal practice cases, now applies in all tort actions.

Pof f enberger v. Risser, 290 Md. 631, 636 (1981). Under the

di scovery rule, a cause of action accrues when a clai mant knows
or should have known of the wong. The discovery rule, as

applied in Maryland, is clearly distinguishable fromthe
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mat uration of harmrule applied in sonme jurisdictions. A |egal
wrong nust be sustained, but a precise anount of danages need not

be known. Anerican Hone Assurance Co. v. Osbourn, 47 M. App.

73, 86-87 (1980). A cause of action accrues when know edge of
facts and circunstances are sufficient to put a claimnt on

notice to make inquiry. Lutheran Hospital of Maryland v. Levy,

60 Md. App. 227, 237 (1984). Once on inquiry notice, a claimnt
has a duty to seek out facts supporting a cause of action.

Pennwalt Corp. v. Nasios, 314 Md. 433 (1988). Wen there is no

genuine issue as to a material fact relative to the accrual of a
cause of action, the date of accrual nmay be determ ned as a

matter of law. See Bennett v. Baskin & Sears, 77 Ml. App. 56,

67-68 (1988)(citing O Hara v. Kovens, 305 Md. 280 (1986)).

Appel l ants rely on Fel dman and Leonhart as standing for the
proposition that, in a case of nmal practice based on negligent tax
advice, there is a bright line rule as to when a cause of action
accrues, i.e., upon receipt of a notice of deficiency fromthe
I nternal Revenue Service. Courts in sone jurisdictions, while
acknow edgi ng that states have applied different rules of |aw
with respect to the issue in question, have cited Fel dnman and
Leonhart for the proposition that the period of Iimtations does
not begin to run until the issuance of the statutory notice of

deficiency. See, e.qg., MIls v. Garlow, 768 P.2d 554, 556 (W.

1989). W read Feldman and Leonhart differently.
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Fel dman i nvol ved a nal practice action agai nst an account ant
for damages arising out of an assessnment of taxes by the Internal
Revenue Service. Summary judgnent was entered in favor of the
accountant, and the issue on appeal was the date of accrual of
the cause of action for malpractice. The claimnts argued that
the cause of action did not accrue until the United States Tax
Court sustained the deficiency assessed by the Appeals D vision
of the Internal Revenue Service. The accountant, relying on the
di scovery rule, argued that the cause of action accrued earlier
when (1) the claimnts discovered the act of negligence in that
case, specifically, the late filing of a formwith the Interna
Revenue Service, or (2) when the claimnts were advised of the
deficiency by the Appeals Division. The Court of Appeals applied
the discovery rule, distinguished the maturation of harmrul e,
affirmed the summary judgnent, and st at ed:

Agai n, focusing attention on the date of
July 22, 1964, when the appell ant received
the notice of the tax deficiency in the
amount of $25,428.06 fromthe Appellate
Division of the Internal Revenue Service, we
are of the opinion that any reasonabl e and
prudent man, being in the place of the
appel l ants, woul d have known or certainly
shoul d have known at that tinme, that he had
sustained | egal harmas of that date, if not
before. The appellants had by this tine
di scharged the appellees as their accountants
and they had known for over three and a half
years that the Internal Revenue Service
di sagreed with their position. Certainly,
when they received notice of the tax
deficiency assessnment on July 22, 1964, if
t hey had not before, it becane necessary for
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themto incur the expense of retaining |egal
counsel. W think, at the very l|least, from
the date of this assessnent of the tax
deficiency by the Internal Revenue Service
the statute of limtations began to run
adversely to their action against their
account ant s.

It is true that in an incone tax case,

such as is involved in the present

litigation, the exact anount of deficiency

may be subject to negotiation at various

conference levels so that the danage m ght be

altered prior to the notice or assessnent of

deficiency, but as in the Mattingly case, and

as in other tort cases, the exact anmount of

damages sustai ned may not be known at the

time of the discovery of the wong. However,

in our opinion this is not a sufficiently

sound reason to postpone the accrual of the

action or toll the running of limtations

when ot her reasons grounded in public policy

are consi dered.
255 Md. at 296

Leonhart involved a mal practice action agai nst an account ant

for a tax deficiency caused by a change in accounting nethod.
Summary judgnent was entered for the accountant. The accountant
argued that the cause of action accrued when the claimnt first
received notice of an adjustnent or, alternatively, no later than
recei pt of the notice of deficiency. The clainmant argued that
t he cause of action did not accrue until the Tax Court affirmed
the assessnent. The Court of Appeals, based on Fel dman,
determned that [imtations began to run when the notice of the
deficiency assessnent was received by the clai mant and,

consequently, affirmed the summary judgnent.
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First, we note that neither of these cases involved paynment
by a taxpayer of a disputed claimfor taxes followed by a claim
for refund. Second, our reading of these cases is that they are
merely fact specific applications of the general discovery rule.
The Court did not purport to adopt a bright line rule applicable
to mal practice actions for damages arising out of negligent acts
resulting in the assessnent of additional taxes. Based on the
facts in Feldman and Leonhart and the way the issues were
presented, it was not necessary for the Court of Appeals, in
either case, to look at a point in tinme earlier than the date of
recei pt of the notice of deficiency in order to find sufficient
notice and affirmthe summary judgnents.

We acknow edge that there is | anguage in Leonhart which
facially is consistent with appellants’ reading of the case. The
Court of Appeals stated: “Accordingly, as directed by Fel dman,
the date the notice of the tax deficiency assessnment was received
by the Leonharts, April 27, 1965, is the date Iimtations began
to run adversely agai nst appellants’ cause of action.” Leonhart,
265 Md. at 226. We are confident, however, that the Court of
Appeal s was only reciting the facts in support of its application
of the discovery rule and did not intend to adopt a bright line
rule for determning the date of accrual of all mal practice
actions agai nst tax advisors.

In the case before us, appellants clained, based on various
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| egal theories, that Blanton and Denedi s advised themin 1990 to
accept a transfer distribution fromthe Retirenent System and
invest the interest portion of the distribution in an individual
retirement account. Appellants also clainmed that, in addition to
bad tax advice, the nature of the investnents nade by Denedi s,
after the funds were deposited into the individual retirenent
accounts, were inappropriate. Appellants clained as danages
taxes, interest, penalties, litigation costs, attorney’ s fees,
mental , and enotional harm and | osses stenmng fromthe

I nappropriate investnents.

For purposes of the discovery rule, the notice required is
that which is sufficient to put a clainmant on inquiry. Lutheran
Hospital, 60 Md. App. at 237. Appellants knew, by Novenber 1990,
the position taken by the Internal Revenue Service and further
knew that, if the tax advice was wong, any tax deficiency would
be caused by the negligent advice they received. |f not on
inquiry notice then, they arguably were on notice by the spring
of 1991, after receiving correspondence fromthe Retirenent
System We hold that appellants other than D G acono were on
inquiry notice no |ater than the period between June 1992 and
Cct ober 8, 1992, when they received notices fromthe |Internal
Revenue Service. Wth respect to D G aconp, he was specifically
advi sed by the Retirenent Service in Novenber 1990 and in Apri

1991, that, because he had transferred funds after the date of
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the revenue ruling, he would receive no favorable tax treatnent.
We hold that D G aconb was on inquiry notice no |ater than Apri
1991.

Wth respect to the claimof inproper investnents by Denedis
and Chubb, appellants knew the nature and extent of the
investnments in 1990. For the reasons just recited, they knew
t hey had sustai ned an actionable wong, if appellees’ advice was
incorrect, no later than the dates recited in the preceding
paragraph. Wth respect to either the claimfor negligent tax
advice or inproper investnents, the only facts unknown by the
above dates were whether a court would find that the Internal
Revenue Service was wong or, if not, the amount of any harm
sustained. It is clear that a final adjudication is not required

for a cause of action to accrue, see Feldman and Leonhart, and

uncertainty as to anmount does not prevent accrual. Anerican Hone

Assurance, 47 Ml. App. at 86-87.

If we were to hold that a cause of action had not accrued by
April 1991 as to D G aconp and by October 8, 1992, with respect
to the other appellants, the only other |ogical point for it to
have accrued was when the refund clains were finally adjudicated
and the anmount of harm becane certain. Under the facts of this
case, this would nmean that a cause of action did not accrue unti
after the final judgment by the United States District Court and

the resolution of any subsequent appeal. This point in time for
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accrual is clearly not consistent with Maryland | aw. See Watson
v. Dorsey, 265 M. 509, 512-13 (1972).

We now turn our attention to the cases from ot her
jurisdictions relied upon by appellants. Those cases are either
di stingui shabl e or inconsistent with Maryl and | aw.

Prelimnarily, we note that all of the cases involved a protest
and adm nistrative appeal prior to judicial reviewin the Tax
Court, as opposed to the facts of the case before us wherein the
tax was paid and a claimfor refund fil ed.

In Thomas v. Cleary, 768 P.2d 1090 (Al aska 1989), the Court

reversed a |l ower court judgnment entered agai nst an accountant in
a mal practice case, holding that there was no conpleted tort
because there had been no actual damage. As part of its

di scussi on, however, the Court reviewed statute of Iimtations
cases and, specifically, those cases dealing with the date of
accrual of a cause of action. The alleged error in Thonas
concerned the sale of a business in 1976, which affected a 1977
corporate tax return. Subsequent to the error, the accountant
advi sed the claimant that he owed additional taxes, and the

mal practice action was based on the alleged m scal cul ati on by the
accountant. The court pointed out that the 1977 tax return had
never been filed and that there had never been a claimby the

I nt ernal Revenue Service. Consequently, the question as to

whet her any danmage exi sted was specul ative and there was no tort.
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The holding is not instructive for our purposes because the
evidence in the case before us would support a finding of
probabl e harm and, thus, there was a tort.

Streib v. Veigel, 706 P.2d 63 (1daho 1985), involved a

mal practice action against an accountant for negligent
preparation of a tax return. This case is factually

di stingui shable and, in addition, the Court interpreted a statute
of limtations very dissimlar to Maryland' s statute and

di scovery rule. The court in Streib stated that the nere

negli gent preparation of the return was not enough, that the

I nt ernal Revenue Service nust also dispute the return, and that
it did so in that case by assessing penalties and interest. The
guestion of whether notice of a potential claimprior to
assessnent woul d have been sufficient for accrual of a cause of
action was not decided by the court.

To the sane effect is Caneron v. Montgonery, 225 N.W2d 154

(lowa 1975). In that case, the court had before it a |l ega

mal practice action based on alleged error in the filing of a
federal estate tax return. The return had been filed | ate, and
the attorney all egedly assured the clainmnt that there would be
no problem Subsequently, the Internal Revenue Service assessed
additional tax, interest, and a penalty. |In that case, unlike
the case before us, there was no point in tinme when the clai mant

had a basis for believing that the attorney was wong until the
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deficiency assessnent occurred.

Chisholmyv. Scott, 526 P.2d 1300 (N.M 1974), involved a

mal practice action agai nst accountants for errors in the
preparation of tax returns. In Chisholm the issue was whet her
t he cause of action accrued as of the tinme of the wong, i.e.,
the preparation of the tax return, or the tinme of the deficiency
assessnment. The court held that limtations began to run on
recei pt of notice of a deficiency assessnent fromthe Internal
Revenue Servi ce.

In the above cases, the courts did not have before them any
factual basis for notice prior to the assessnent that woul d have
been relevant to the ultimte outconme. |In other words, the above
cases sinply represent fact specific applications of the
di scovery rule.”’

Q her cases are sinply inconsistent with Maryland law. In

| nternati onal Engine Parts, Inc. v. Feddersen & Co., 888 P.2d

1279 (Cal. 1995), the court had before it a mal practice action

agai nst an accountant based on the negligent filing of tax

" See also Codfrey v. Bick & Monte, 713 P.2d 655 (O. Ct.
App. 1986). This case involved a mal practice action agai nst
attorneys and accountants based on alleged error in structuring a
corporate transaction. A notice of deficiency was issued on
Novenmber 10, 1981. The claimnt settled with the Internal
Revenue Service on Decenber 30, 1982, and suit was filed on
January 4, 1984. The claimant argued that the cause of action
accrued on the settlenent date. The Court, applying a two-year
statute of limtations, held that the cause of action accrued
when the notice of deficiency was received because at that tinme
cl ai mant knew of the wong and the damage al t hough not the
anmount .
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returns. The court held that the statute of limtations
commenced when the deficiency was assessed by the |Internal
Revenue Service. The court observed that discovery of the |oss
and actual injury was required but held that there was no actual
injury based on the prelimnary findings of the auditor because
they were subject to review and negotiation and were not final
until assessnment. Until the audit was finalized, the mal practice
action was inchoate or potential because there had been no actual
determ nation that the alleged negligence was related to the
deficiency assessnent. Wen the audit was finalized, the harm
caused was no | onger contingent.

In the case before us, we first note that causati on was not
an issue and the exi stence of sone damage was known wi thin the
time periods previously discussed. The rationale of contingency
of harm does not apply in the case before us because sone harm
occurred when the transfer distribution was received and
deposited into individual retirenent accounts. |If the advice to
do so was negligent, the harmwas not specul ative and incapable

of constituting the danage el enent of a tort. See Davidson v.

MIller, 276 Md. 54, 61-62 (1975) (prospective danages nay be
consi dered conpetent evidence if they are reasonably probable).

Second, part of the court’s rationale in |International

Engi ne Parts was to adopt a bright line rule, while expressly

recogni zing that in sonme cases injury will be clear before a
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notice of deficiency is issued. Unlike the court in

International Engine Parts, we do not believe a bright line rule

presently exists in Maryland, and we decline to adopt one for
application in nmal practice actions based on negligent tax advice.

In Ackerman v. Price Waterhouse, 644 N E 2d 1009 (N.Y.

1994), the court held that, in a mal practice action against an
accountant based on negligent preparation of tax returns,
limtations began to run when the work product was received by
the client. The court did not apply the discovery rule, however,
but applied the New York rule that a cause of action accrues in a
mal practice action when the injury occurs, even if the clai mant
is ignorant of the wong or the injury. Based on New York |aw,
the court rejected the notice of deficiency assessnent as the
point in time when the cause of action accrued and held that the
action accrued at the tinme of the original negligent act. See

also Gay v. Barry, 656 N E.2d 729 (Chio App. 1995) (mal practice

action agai nst an accountant for failure to file tax returns. No

di scovery rule under the applicable law.) Wnn v. Estate of

Hol nes, 815 P.2d 1231 (Okl. App. 1991) (nmal practice action

agai nst accountant wherein notice of deficiency triggered
commencenent of limtations. Distinguishable because under
applicable | aw extent of |oss had to be known, and additionally,

result was based on estoppel).
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Appel  ants next contend that the period of limtations was
tol |l ed because of the continuing representation by Bl anton.
Appel l ants point out that Blanton continued to advise themin
dealings with the Internal Revenue Service and in the subsequent
litigation in federal court. Specifically, appellants were
advi sed that the revenue ruling did not apply to them that they
should withdraw funds fromthe individual retirenment accounts,
pay the taxes, claima refund, and subsequently, that they should
reject the Internal Revenue Service settlenment offer. This
advi ce was negligent and al so prevented the issuance of a notice
of deficiency.

It is clear that continuous representation alone is not

sufficient to avoid the bar of limtations. See Leonhart, 265

Mi. at 228. In Watson v. Dorsey, 265 Md. 509 (1972), the Court

of Appeals had before it a mal practice suit agai nst an attorney
based on alleged inconpetence at trial in failing to call certain
W t nesses. The issue on appeal was the date of accrual of the
cause of action for mal practice. Appellant argued that the cause
of action accrued when the case was affirnmed on appeal.

Appel  ant al so argued that the relationship of trust and
confidence and the continuing relationship with the defendant

| awer should prevent accrual of a cause of action at an earlier
date. The Court of Appeals applied the discovery rule and held

that the claimant had know edge of the wong when the case was
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tried and | ost.

Appel lants’ reliance on cases such as Wal dman v. Rohr baugh,

241 Md. 137 (1966), Vincent v. Palnmer, 179 MJ. 365 (1941), and

WB.& A Electric RR Conpany v. Mdss, 130 Md. 198 (1917), is

m spl aced. WAldman is an early application of the discovery rule

in a nedical mal practice case, and Vincent and WB. & A. Electric

RR Conpany are nerely illustrative of the general proposition
that a cause of action does not accrue before it cones into
exi stence.

In a dispute invol ving conpensation for personal services,
there is no cause of action, and it does not accrue until the
events have occurred that give rise to the duty to pay
conpensation. For exanple, in Vincent, the Court had before it a
claimby an enpl oyee to a percentage of profits of the enployer’s
busi ness as conpensation for services. The Court observed that
[imtations did not begin to run until there was an accounting or
t he services had ended. Under the agreenent, the enployer had not
speci fi ed when he woul d pay the percentage, only that the
agreenent was in force as long as the individual was enpl oyed.
There was no breach prior to term nation of services since there
had been no agreenent to pay prior to that tine.

In the case before us, appellees consistently opined to
appel l ants, beginning in 1990, that the Internal Revenue

Service's position would withstand chall enge. Once sufficient
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knowl edge of a cause of action existed, continuous representation
was irrelevant. The wong continued over tinme which is different
froma wong which cones into existence or beconmes known only
after the passage of tine.
C.
Appel I ants next contend that the limtations period was
tolled by constructive fraud on the part of appell ees.
Appel l ants point to a fiduciary relationship between thensel ves
and appell ees and assert: (1) that there was a conflict of
interest in the fact that Bl anton advised both the teachers and
Denedis, and failed to disclose this conflict to appellants; (2)
that Bl anton represented Denedis in an effort to obtain a revenue
ruling in 1991, and at that tinme |earned that at |east one of his
| egal argunent, had been rejected by the IRS, but failed to
disclose this information to appellants; and (3) that appellees
failed to disclose Denedis’ conflict of interest and the inproper
i nvestnents made by him
Maryl and Code Cts. & Jud. Proc. Art., 8 5-203 (1995 Repl.

Vol ., 1997 Supp.), states:

I f the know edge of a cause of action is kept

froma party by the fraud of an adverse

party, the cause of action shall be deened to

accrue at the tinme when the party discovered,

or by the exercise of ordinary diligence

shoul d have di scovered the fraud.

In Fairfax Savings v. Winberg & Geen, 112 M. App. 587 (1996),

this Court reviewed Maryl and cases applying the discovery rule
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and concl uded:

“The dispositive issue in determ ning when

[imtations begin to run is when the plaintiff was put on notice

that he may have been injured.” 1d. at 613. 1In an effort to

avoi d the application of that rule, the clainmant argued the

exi stence of fraud or constructive fraud.?

In Fairfax Savings, we quoted with approval from EFinch v.

Hughes Aircraft Conpany, 57 M. App. 190, 241-42 (1984),

foll ows:

[ T] he burden is on Plaintiffs to prove that
they did not discover the alleged wong nore
than three years before they filed suit and
that this lack of discovery was not due to
Plaintiffs’ unreasonable failure to exercise
ordinary diligence. A plaintiff who invokes
Section 5-203 of the Courts and Judi ci al
Proceedings Article nust “show affirmatively
that he was kept in ignorance of his right of
action by the fraud” of defendant, Mtee v.
Boone, 251 Md. 332, 339, 247 A 2d 390 (1968),
and “nust specifically allege and prove when
and how his know edge of the fraud was

obtai ned, so that the court will be enabled
to determ ne whether he exercised reasonable

diligence to ascertain the facts.” Piper v.
Jenkins, 207 Md. 308, 319, 113 A 2d 919
(1955). In cases where the “discovery rule”

may be applicable, plaintiff also has the
burden of proving the applicability of the
rule since, ordinarily, defendant will have
no personal know edge of when plaintiff

as

8Constructive fraud has been defined as “[a] breach of |egal
or equitable duty which, irrespective of the noral guilt of the
fraud feasor, the | aw declares fraudul ent because of its tendency
to deceive others, to violate public or private confidence,
injure public interests. Neither actual dishonesty of purpose

nor intent to deceive is an essenti al
Ellerin v. Fairfax Savings, 337 M. 216, 236 n.

fraud.”
(1995).
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di scovered, or should reasonably have
di scovered, the facts upon which his cause of
action is based, and plaintiff wll know what
facts were known to himat any given period
intime and what action he took to protect
his rights. See DeWtt v. United States, 593
F.2d 276 (9'" Gr. 1979); Burgon v. Kai ser
Foundati on Hospitals, 93 Cal.App.3d 813, 155
Cal . Rptr. 763 (1979); Franklin v. Al bert, 381
Mass. 611, 411 N. E. 2d 458 (1980).

112 Md. App. at 623 (footnotes omtted).

As stated previously, appellants had know edge of the
position taken by the Internal Revenue Service, and had know edge
of the advice by appellees to contest the IRS ruling. As a
result, appellants had sustai ned actual harmno |ater than the
summer of 1992 and prior to Cctober 17 of that year. There was
sinply no legally sufficient evidence that fraud, on the part of
appel | ees, kept appellants frominstituting a nmal practice action
for negligent advice at any point in tine. Appellants were on
notice of sufficient facts to make inquiry and the failure of
appel l ees to disclose additional facts does not change that
result. The nondisclosures did not prevent know edge of a cause
of action and did not cause the failure of appellants to initiate
an action at an earlier date.

D.

Before dealing with appellants’ second question, we wll

briefly discuss the entry of summary judgnment in favor of Denedis

and Chubb with respect to their allegedly negligent advice to

reject the Internal Revenue Service’'s settlenent offer, which was
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made in 1995. There was insufficient |egal evidence to sustain
that claim |In appellants’ reply brief, they argue that there is
legally sufficient evidence to inplicate Denmedis and Chubb with
respect to Antonas and Di G aconp and point to their answers to
interrogatories. Qur review of those answers convinces us that
the trial court’s ruling was correct. Antonas, in his answers,
stated only that he spoke to Denedis about the proposed
settlenment in February, 1995. D G acono, in his answers, stated
t hat Denmedi s reconmended rejection of the offer but he —
Di G aconb —attenpted to accept it, although the effort was too
late. There is nothing to tie that result to Denmedis or Chubb.
.

Appel lants’ final contention is that the trial court abused
its discretion in denying their nmotion to dismss voluntarily the
negligent settlenent advice claim Appellants acknow edge t hat
the ruling was within the discretion of the trial court, see Rule
2-506(b), but argue that, on the facts of this case, the ruling
was an abuse of discretion. The only reason put forward by
appellants is that Blanton wanted the claimreinstated for
pur poses of delay, and that appellants wanted to dism ss the
claimin order to obtain a final judgnent with respect to the
summary judgnment rulings to enable themto seek a reversal on
appeal .

First, we observe that the position taken by appellants is
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an unusual one. If their claimhad been voluntarily di sm ssed,

t hey woul d have obtained a final judgnment, at nost, one nonth
earlier. The real issue, therefore, is the fact that the

di sposition of the claimwas with prejudice. Appellants had an
opportunity to put on evidence in support of that claimwhen the
case was called for trial but failed to do so.

In any event, we cannot say that the trial court abused its
discretion in refusing to permt the dism ssal wthout prejudice
when the claimhad been pending since Cctober 1995, a trial date
had been in existence for sone tinme, and appellants filed their

nmotion a nonth before the trial date. See Scheve v. Shudder,

Inc., 328 Md. 363, 377-78 (1992); Owens-Corning Fiberglas Corp.

v. Fibreboard Corp., 95 Md. App. 345, 349-50 (1993).

Under appellants’ approach, they woul d have di sm ssed the
claimw thout prejudice, appealed the final judgnent, possibly
reinstated the negligent settlenent advice claim all with the
consequent possibility of a second appeal. This course of action
woul d not have resulted in the nost efficient use of judicial
resour ces.

Concl usi on

In sum a cause of action accrues when (1) it cones into
exi stence, i.e., when there is a negligent act, causation, and
damage sufficient to constitute a tort, and (2) the clai mant

acqui res know edge sufficient to make inquiry, and a reasonable
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i nqui ry woul d have disclosed the existence of the allegedly
negligent act and harm Continuing events, once the above has
occurred, do not prevent accrual of the cause of action or tol
the period of |imtations. Subsequent events may give rise to a
new cause of action, however. Finally, fraud may prevent the
acqui sition of know edge sufficient to constitute inquiry notice
or prevent the acquisition of additional information if inquiry
is made.

In the case before us, the negligent tax advice occurred in
1990. Although the advice was subsequently repeated, appellants
sust ai ned acti onabl e harm and know edge of the harmno | ater than
the sumrer of 1992. The existence of harm was not specul ative
because the Internal Revenue Service was aware of the situation
and made a claim A continuing representation or continuation of
the wong, once the wong is known, does not change the above
result. The claimfor negligent settlenent advice in 1995 failed
for lack of evidence.

JUDGVENTS AFFI RVED, COSTS
TO BE PAI D BY APPELLANTS.
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