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Randy and Cynt hi a Edwards, appellants, challenge a ruling of
the Grcuit Court for Cecil County dism ssing their clains against
First National Bank of North East, appellee, in a toxic-tort
groundwat er contam nation case. On appeal, Ms. and Ms. Edwards
pose the follow ng question for review, which we have rephrased
slightly:

Did the circuit court err in ruling that the limted

exenption fromliability granted to |enders under M.

Code (1997 Cum Supp.), 8 4-401(i)(2)(i)(2) of the

Environnment Article (“Env.”) abrogates Maryland’ s common

| aw causes of action for negligence, nuisance, trespass,

and strict liability against a | ender?!

We answer the question presented “yes.” Accordingly, we reverse the
judgnment in favor of First National Bank of North East and renmand

for further proceedings.

FACTS

Randy and Cynthia Edwards are the owners of residential real
property in North East, Miryland known as 505 Mechanics Valley
Road. Their property is adjacent to and downgrade from conmerci al
property known as 513 Mechanics Vall ey Road. For approxi mately

twenty years, the 513 Mechanics Valley Road site was used for a

Ef fective February 27, 1997, Env. 8§ 4-401 (i) was anended.
Env. 8 4-401(i)(2)(ii), which had contained the |anguage primarily
at issue in this case, was renunbered, as a consequence of other
anmendnents, to appear at Env. 8§ 4-401(i)(2)(i)(2). The Bank’'s
nmotion to dismss was filed before the February 27, 1997
amendnents, as was the Edwards’s opposition nenorandum The
parties and the trial court were all aware of the anendnents to
Env. 8 4-401(i) by the time of the hearing in circuit court,
however. Neverthel ess, the question presented in appellants’ brief
uses the subsection reference as it appeared prior to the
anendnent . We have rephrased the question to use the statutory
section nunber as it appeared after February 27, 1997.



gasoline service station. During part of that tinme, from 1981
until 1994, the property was owned by Jacqueline C Yerkes. Ms.
Yer kes and her husband added a m ni-market to the gasoline service
station. The property cane to be called the “T& M ni Market.”

First National Bank of North East (“the Bank”) held a nortgage
on the T&C M ni Market property. Wen Ms. Yerkes defaulted on the
nort gage, the Bank foreclosed on the property. Thereafter, on My
10, 1994, it purchased the property at the foreclosure sale and
t ook possession of it. A few weeks later, the Bank conducted “tank
tightness tests” on two 6,016 gallon underground storage tanks
(“USTs”) and one 3,000 gallon UST on the property. The tanks
passed all of the tests and were judged to be tight.

The Bank then contracted with Edwards Service Station
Equi pmrent, Inc. (“ESSE’) to renmove the USTs. ESSE did so on
Cct ober 24, 1994, under the watchful eyes of Maryl and Departnent of
t he Environnment (“MDE’) enpl oyees. Renoval of the USTs produced a
strong snell of petroleum Tests that were | ater perfornmed on the
property by MDE reveal ed the presence of petrol eum byproducts in
the soil at levels greater than permtted by law. MDE arranged for
three testing wells to be installed on the T& M ni Market property
and ordered further testing to be undertaken. Those tests showed
the conti nued presence of petrol eum byproducts in the | and.

In the meantime, on May 5, 1994, shortly before the Bank took
possession of the T& M ni Market property, M. and Ms. Edwards
installed a new deep well on their property. They did so in part
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because Ms. Edwards was operating a day care center in their hone
and she needed to conply with certain |local health regul ations.
The new wel |l was approved by the Cecil County Health Departnent on
Septenber 9, 1994, after officials “conpleted multiple tests and
personal inspections.”

In late Novenber, 1994, M. and Ms. Edwards noticed the snell
of gasoline in their house. Wuen the snell intensified, they had
their well-water tested. Tests performed on January 23, 1995 cane
up positive for PH petroleum hydrocarbons. The MXE perforned
additional tests that <confirmed the presence of petroleum
byproducts in the Edwards’ s wel|.

On August 20, 1996, M. and Ms. Edwards filed suit for
damages agai nst the Bank and agai nst ESSE for injury to their real
and personal property, in the Grcuit Court for Cecil County. They
pl eaded causes of action agai nst both defendants for violation of
Env. 8 4-409, negligence, nuisance, trespass, and strict liability.
On Decenber 20, 1996, the Bank filed a notion to dismss for
failure to state a claim for which relief could be granted,
pursuant to Mi. Rule 2-322. M. and Ms. Edwards opposed the
nmotion, and the matter was set in for a hearing before the trial
court on April 9, 1997.

In its nmenorandum of law in support of its notion to dismss
and at the hearing before the trial court, the Bank argued that it

was exenpt fromliability under Env. 8 4-409(a) by the protections
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conferred by Env. 8 4-401(i)(2)(i)(2) and, noreover, that the
common | aw causes of action against it were preenpted by Env. § 4-
401(1)(2)(i)(2). After hearing argunent of counsel, the trial court
granted the Bank’s notion, fromthe bench. 1t subsequently issued
a witten order dismssing the Bank from the case and entering
final judgnent against M. and Ms. Edwards in favor of the Bank
upon a finding that “there is no just reason for delay,” under M.

Rule 2-602(b).? M. and Ms. Edwards then noted this appeal.

2Even when the trial court has fulfilled the witten
certification requirenent of Md. Rule 2-602(b), as it did in this
case, the trial judge s exercise of discretion in finding “no just
reason for delay” is subject to review, indeed, because the proper
exercise of that discretion vel non is an issue of appellate
jurisdiction, it may be reviewed nostra sponte. Tharp v. D sabled
American Veterans, __ M. App. __, No. 1662, Sept. Term 1997
(deci ded May 29, 1998) slip op. at 9; Harford Sands v. Levitt, 27
Md. App. 702, 706 (1975). In exercising its permtted discretion
under Ml. Rule 2-602(b), the trial judge “should . . . balance
[the] ‘exigencies of the case . . . wth the policy against
pi eceneal appeals and then only allow a separate appeal . . .’ if
this is one of ‘the very infrequent harsh case[s]’” in which such
an appeal is warranted. Starfish Condom nium Ass’n v. Yorkridge
Service Corp., 292 Mi. 557, 569 (1982)(quoting Di ener Enterprises,
Inc. v. MIller, 266 Ml. 551, 556 (1972)).

In the case sub judice, the record does not nenorialize the

t hought process enployed by the trial judge in deciding to certify
the judgnent as final. Qur authority under Ml. Rule 8-602(e)(1) to
enter a final judgnent if we determine that a |lower court had
di scretion to do so under Ml. Rule 2-602(b), but failed to do so,
inmplicitly enpowers wus to decide ab initio whether the
certification of a final judgnment in a given case is permssible,
as a matter of policy. W find that it is in this case. The clains
agai nst the Bank that appellants seek to resurrect, if resurrected,
are not such as may be rendered noot. Conpare, Huber v. Nationw de
Ins. Co., 347 M. 415 (1997). More inportant, the comon | aw
(continued. . .)



STANDARD OF REVI EW

On review of a judgnent granting a notion to dismss under M.
Rul e 2-322, we nust assune as true all well-pleaded facts in the
conplaint and all reasonable inferences that may be drawn from
them Stone v. Chicago Title Ins. Co. of M., 330 Md. 329, 333
(1993). W then decide whether the well-pleaded allegations of
fact in the conplaint reveal any set of facts that would entitle
the plaintiff to relief. If so, the notion to dismss was

i nproperly granted. Shah v. Healthplus, 116 Md. App. 327, 331-32,

2(...continued)
clains against ESSE will alnost certainly be affected by the | ower
court’s ruling on preenption, as ESSE is alleged to have been
acting as an agent of the Bank; until that issue is resolved on
appeal, the scope of ESSE's potential liability cannot be known,
and full resolution of the clains against it is not possible. This
exi gency outwei ghs the drawbacks attendant to a pieceneal appeal.

3The Bank attached two exhibits to its notion to dismss: an
affidavit of J. David MDaniel, its Chairman and Chief Executive
Oficer, and a letter by Herbert M Made, Chief of ME s
Conpl i ance/ Renedi ation Division of the Gl Control Program |In M.
McDaniel’s affidavit, he attests that ESSE was an *“independent
contractor.” This fact, which is contested by M. and Ms.
Edwards, had no bearing on the court’s ruling on the notion to
dismss. In his letter, M. Made states that, under the MEFE s
interpretation of Env. 8 4-401, the Bank is not a *“Person
responsi ble for the discharge.” It does not appear that M. and
Ms. Edwards took issue with that statenent, at least within the
context of the preenption issue raised by the Bank in its notion.
Mor eover, the statement is relevant only to the statutory claim
which, as we shall explain, the parties agree was properly
di sm ssed. It, too, had no bearing on the trial court’s ruling
with respect to the common |aw counts. For these reasons, it is
apparent that the court did not treat the Bank’s notion to dism ss
as a notion for summary judgnent under M. Rule 2-322(c), even
though it was filed wth attachnments that addressed facts outside
of the conpl aint.



cert. denied, 347 Ml. 682 (1997); Morris v. OGsnbse Wod Preserving,
99 Md. App. 646, 652-53 (1994), aff’'d in part, rev'd in part, 340
Md. 519 (1995); Tafflin v. Levitt, 92 M. App. 375, 379 (citing
Fl aherty v. Winberg, 303 Md. 116. 135-36 (1985), cert. denied, 328
M. 447 (1992)).

DI SCUSSI ON

Soon after M. and Ms. Edwards noted their appeal in the case
sub judice, the Court of Appeals filed its opinion in JBG Tw nbr ook
Metro Ltd. v. Weeler, 346 Md. 601 (1997). In that case, the Court
addressed, inter alia, the scope of the private renedy established
by Env. 8 4-409(a). That section provides:

The person responsible for the oil spillage shall be

liable to any other person for any damage to his real or

personal property directly caused by the spill age.

In JBG Twi nbrook, a property owner sued his neighbor for
damages caused by percol ation of gasoline into the plaintiff’s |and
fromthe neighbor’s adjacent gasoline station. The Court exam ned
the legislative history of the Wter Pollution Control and
Abat enment Act, M. Code 88 4-401 through 4-420 of the Environnent
Article (the “Act”), and Env. 8 4-409 in particular, and held that
the private cause of action created by 8 4-409(a) did not apply to
the case. Specifically, it found that “the ‘oil spillage re
to )

or boat,’” at 613, and “does not apply to a discharg

froman UST . . ."” . at 618.



In light of the Court’s decision in JBG Tw nbrook, M. and
Ms. Edwards concede, as they nust, that the private remedy created
by Env. 8 4-409(a) is not available to them and that the |ower
court correctly dismssed their claimunder that statute, albeit
for a different reason. They do not contest the dism ssal of that
claim They maintain, however, that the circuit court erred in
ruling that the Water Pollution Control and Abatenent Act in its
entirety, and Env. 8 4-401 (i)(2)(i)(2) specifically, abrogated
their comon |aw causes of action for negligence, nuisance,
trespass, and strict liability in tort.

Env. 8 4-401 sets forth definitions for certain terns that are
used in the Act. “Person responsible for the discharge,” one such

term is defined at Env. 8 4-401(i)(1) to include:

(i) The owner of the discharged oil?%
(1) The owner, operator, or person in charge
of the oil storage facility, vessel,

bar ge, or vehicle involved 1in the
di scharge at the tine of or imrediately
before the discharge; and

(rit) Any other person who through act or
om ssion causes the discharge.

The statutory | anguage at issue in this case appears in Env. § 4-
401 (i)(2), which defines those who do not fall into the category
of “Person responsible for the discharge:”

(1) A person who, wthout participating in

“Qa1” is defined to include, inter alia, petroleum petroleum
by- products, and gasoline. Env. 8§ 4-401(9q).
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managenent of an wunderground oil
tank, and who otherwi se is not
in petrol eum producti on,

ownership in an underground oil storag
tank primarily to protect its securit
interest in that underground oil storage
tank if that person [. . .]

Abandoned t hat underground oil storage



tank under regul ati ons of the Departnent
within k
t hrough forecl osure or other neans.

The February 27, 1997 anmendnent to Env. 8§ 4-401(i)(2) added
the followwing to those who are not included in the category of
“Person not responsible for the discharge:”

(ii1)A holder of a nortgage or deed of trust who
acquires title to a property that is subject to a
corrective action plan approved by the Departnent under
this subtitle provided that the holder conplies with the
requi renents, prohibitions, and conditions of the plan;

a |lend f
r ducted in accordance with
requi renents inposed under this title who:

Has not caused or contributed to a di scharge of

2. Previous to extending that credit, i1s not
person ;
or

iv) Subject to paragraph (3) of this subsection, a

who takes action to protect or preserve a nortgag
or deed of trust on a site or a security interest i
property located on a site at which a discharge of o
has occurred, by stabilizing, containing, renoving, o
preventing the di scharge of t
cause or contribute to a discharge of oil if:

e lender provides advance witten notice of
ts actions to the Departnment or in the event of an
in which action is required wthin

hours, provides notice by tel ephone;
2. The lender, previous to taking the action, is

a person responsible for the discharge at th
site; and
3. S

article.

whi ch provi des:

A ct or preserve a nortgage
(continued. . .)



The Bank contends that, on the facts alleged in the conplaint
and within the nmeaning of Env. 8 4-401 (i)(2)(i)(2), it “abandoned”
the USTs at the T& M ni Market site within 180 days of acquiring
the property through foreclosure and thus it is not a “Person
responsible for the discharge” under the Act. It argues further
that Dbecause the legislative intent behind Env. § 4-401
(i)(2)(1)(2) is, touse its wrds, “to protect a foreclosing | ender
fromliability if the |ender renoves an underground storage tank
within 180 days follow ng foreclosure,” the trial court properly
ruled that the Act abrogated all common |aw causes of action
against it arising out of contamnation of adjacent property by oil
kept in the USTs on the T& M ni Market property. W disagree.

In determining the legislative intent of a statute, “‘[t]he
primary source . . . is, of course, the |anguage of the statute
itself.”” State v. Pagano, 341 Md. 129, 133 (1996)(citing Tucker v.
Fireman’s Fund Ins. Co., 308 MiI. 69, 73 (1986)); daggett v. State,

108 Md. App. 32, 40, cert. denied, 342 M. 330 (1996). “In sone

5(...continued)

or deed of trust or security interest in property |ocated
on a site, who causes or contributes to a discharge of
oil shall be liable solely for costs incurred in response
to the di scharge which the | ender caused or to which the
| ender contributed unless the lender was a person
responsible for the discharge before acquiring a
nort gage, deed of trust, or security interest in the site
or property located on the site.



rcunstances, [the courts] need not |ook beyond the statutor
| anguage e
| an in question will be so clearly consistent with apparent
(and not productive of any absurd result) that further
w Il be unnecessary.’” Pagano g
Kaczorowski v. City of Baltinore
The )

br oadl vy, s a general grant of imunity from suit in favor of

under certain limted and defin

“Person responsible for the discharge.” To the extent that
| ender e
for n

from hat category under Env. 8 4-401(i)(2)(i)(2) would insulate

To interpret Env. 8 4-401 (i)(2)(i)(2) to confer bl anket

cont am nati on, y
ci | anguage of the statute and illogically generalize
meaning. In interpreting the |language of a statute, we nus
apply commopn sense and avoi d unreasonabl e constructions. Arnstead
State, 342 Md. 38, 56 (1996)
and specific exclusion spelled
overarchi ng and sweepi ng neani ng that the Bank suggests.

I n n



conjunction with the remai nder of the Act, see County Conm ssioners
v. Bell Atlantic, 346 Md. 160, 178 (1997), which includes a purpose
cl ause expressly prohibiting any construction of the Act so as to
abrogate or preenpt common |law renedies. Env. 8 4-403, entitled
“Construction and purpose of subtitle; renedies additional and
cunmul ative,” is explicit:

.. . It is the purpose of this subtitle to provide
addi tional and cumul ative renedies to prevent, abate, and
control the pollution of the waters of the State. This
subtitle may not be construed to abridge or alter rights
of action or renedies in equity under existing common
| aw, statutory law, crimnal or civil, nor may any
provision of this subtitle, or any act done pursuant to
it, be construed as estopping any person, as riparian
owner or otherwse, in the exercise of his rights in
equity, wunder the common law, or statutory law to
suppress nui sances or abate pollution.

The nmeaning of Env. 8 4-403 is plainly apparent from its
| anguage. The words of the statute reflect the General Assenbly’s
intention that the Act, which conprises subtitle 4 of the
Environnment Article, not be read to affect common | aw renedies. W
need not search further for statutory neaning:

When the | anguage of a statute is plain and unanbi guous,
there is usually no need for a court to inquire further
[to ascertain the |egislative intent]. Board of Trustees
of Ml. State Retirenment & Pension Sys. v. Hughes, 340 M.
1, 7-8, 664 A 2d 1250, 1253 (1995). If the |anguage of
the statute is clear and expresses the intention of the
| egislature, it nmust be construed to give effect to that
intention regardless of the consequences, even though
such effect may cause a hardship. Schneizl v. Schneizl,
186 Md. 371, 375, 46 A 2d 619, 621 (1946). Sinply put, a
court construing an unanbi guous statute mnmust view the | aw
as it is, and not as it mght wish it to be. Departnent
of Econom c Dev. v. Taylor, 108 Md. App. 250, 277, 671
A . 2d 523, 537, cert. granted, 343 Ml. 332, 681 A 2d 68
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(1996). See In re Adoption/ Quardi anship No. A91-71A, 334
Md. 538, 557, 640 A 2d 1085, 1095 (1994).

Brzowski v. M. Honme Inprovenent, 114 M. App. 615, 627, cert.
deni ed, 346 Ml. 238 (1997). Mbreover,

Maryl and courts adhere to the policy that statutes are

not to be construed to alter the common-law by

inplication. The reason for this protection of comon-| aw

principles fromstatutory erosion is based on Article 5

of the Maryl and Decl arati on of Ri ghts, which guarantees

to Maryland citizens the common-|aw of England. Thus,

there is a presunption against statutory preenption of

the common-law. The presunption is easily dissipated if

the statute expressly overrides a common-| aw principl e.
Hardy v. State, 301 M. 124, 131-32 (1984) (citations omtted).
See also Rchwind v. Brunson, 335 Ml. 661, 672 (1994) (recogni zing
“wel | -settled principle in Maryland that, in construing a statute,
[ appel l ate courts] assune that the statute was not intended to
nmodi fy, nullify, or supersede the common |aw of the State absent
any clear indication to the contrary.”); Lutz v. State, 167 M. 12,
15 (1934). In this case, not only does the statute in gquestion not
expressly override the comon law, it expressly states that it
shall not be interpreted to override the common | aw.

Wt hout making nention of Env. 8 4-403 in its brief, the Bank
argues that Env. 8 4-401 (i)(2)(i)(2) nmust be interpreted broadly
so as to protect lenders against comon law liability for two
reasons: first, any other interpretation of the subsection would
render it superfluous, especially in light of the Court’s hol ding

in J&/ Twi nbrook; and second, the |egislative history surrounding

t he passage of the section evidences an intention on the part of
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the GCeneral Assenbly to extend a broad grant of immunity to
commerci al | enders.

We agree that statutes should not be read so as to render
t heir | anguage superfluous. See Bell Atlantic, 346 Ml. at 178; City
of Baltinore v. Hackley, 300 Ml. 277, 283 (1984). W also agree
t hat, under JGB/ Twi nbrook, the protection afforded by Env. § 4-
401(i)(2)(i)(2) cannot insulate lenders fromliability under the
private remedy created by Env. 8 4-409(a) in cases involving
contam nation by USTs because, as the Court of Appeals made plain,
8 4-409(a) does not apply to situations of that sort, in any event.
W disagree, however, that to give neaning to Env. § 4-
401(i)(2)(i)(2), we nust read it to abrogate conmmon | aw causes of
action against lenders, in direct contravention of the statutory
purpose stated in Env. 8 4-403. |If the term*“Person responsible for
di scharge” were used only in Env. 8 4-409(a), there m ght be sone
| ogi cal foundation to the Bank’s argunent. |In fact, its use i s not
so confined. The termis found in several subsections of the Act

i ncludi ng, nost notably, Env. § 4-405, which enpowers the MXE to

. . . Any person who is determ

the discharge or spillage of [oil, which is defined t
i nclude petroleum and petrol eum by-products] shall b

personal ly and/or severally responsible to immedi atel
cl ean d
re the natural resources of the State. The

shal | assune control of any discharge or spil
ituation when it determnes that the person responsible
the discharge is not acting pronptly in a manner
ppropriate to renove, mtigate, control, or rectify the

- 14 -



spill. | f the Departnent believes instituting suit is

advisable, it shall turn over to the Attorney Ceneral al

pertinent information and dat a. The Attorney Genera

shall then file suit against the person causing the

condi tion. The person shall be jointly and severally

liable for the reasonable cost of rehabilitation and
restoration of the resources damaged and the cost of
elimnating the condition causing the damage, including

t he environnmental nonetary value of such resources as

established by regul ati on.
Env. § 4-405(c).

The | egislative history that the Bank cites and the policy
observations that it nakes are not persuasive. To be sure, the 1992
enactnment of what is now Env. 8 4-401(i)(2)(i)(2) and the 1997
amendnents to that section evidence |legislative concern that
comrerci al | enders not be disinclined to extend nortgages for fear
of incurring legal responsibility and liability under the Act when
t hey must take possession of nortgaged property to protect a
security interest. | ndeed, Env. 8 4-401(i)(2)(i)(2) addresses
t hose concerns by protecting | enders fromrenedi ati on and cl ean up
suits brought by the MDE when certain conditions are satisfied.
The | egislative history does not evidence an express or even an
inplied intention on the part of the General Assenbly to abrogate,
abol i sh, or preenpt common | aw renedi es agai nst commerci al | enders,
however .

Finally, the Bank argues that we should affirmthe circuit
court’s dismssal of the nuisance, trespass, negligence, and strict

l[tability in tort clains against it because the facts alleged in

t he conpl aint do not support those causes of action. This argunent
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was not raised in or decided by the circuit court. Accordingly, it
is not properly before us for review M. Rule 8-131(a); Moats v.
City of Hagerstown, 324 Md. 519, 524-25 (1991); Friedman v. d ark,
252 Mi. 26, 31 (1969); cf. Davis v. DiPino, 337 M. 642
(1995) (appel l ate court should not review whether plaintiff failed
to state claim upon which relief can be granted when the only
motion filed and the only notion ruled upon was for summary
j udgnent) .

JUDGVENT REVERSED. CASE REMANDED TO
CRCUT COURT FOR CECIL COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT W TH
THIS OPINION. COSTS TO BE PAID BY
APPELLEE.



