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This is an appeal fromthe granting of a notion for summary
judgnment in the Crcuit Court for St. Mary’'s County in favor of
Cellco Partnership and Bell Atlantic NYNEX Mobile (collectively,
Bell Atlantic), appellees, and Cedar Point Federal Cedit Union and
Cedar Point Financial Services, Inc. (collectively, Cedar Point),
co- appel | ees, against The Electronics Store, Inc. (Electronics),
appellant. Appellant tinely noted this appeal.

Appel | ant asks us to determ ne whether: 1) the plain neaning
of the parties’ agreenent justifies a judgnent for Bell Atlantic on
appellant’s claim for breach of contract; 2) the agreement is
anbi guous and requires parol evidence to explain its terns; and 3)
there are factual issues that preclude the entry of summary
j udgnent .

For the reasons that follow, we affirmin part and reverse in
part, and remand the case to the circuit court for further

proceedi ngs consistent with this opinion.

FACTS
In the late 1980s, Electronics was interested in expanding its
busi ness, which sold consuner electronic products and offered an
el ectronic repair service, to include sales of cellular telephones
and service. At that tine, the cellular telephone market was
begi nning to devel op, and El ectronics wi shed to provide consuners
in the Southern Maryland area with cellular products. In pursuit

of this interest, Electronics and Bell Atlantic entered into an



agreenent on July 2, 1990, to market Bell Atlantic’ s cellular
servi ce.

The agreenent was a retail agency agreenent in which
El ectronics could sell only Bell Atlantic’'s cellular service, but
not related products. Electronics |eased space, advertised, and
opened a retail store to coincide with the “light-off” of the first
cellular tower in St. Mary's County. Shortly after the opening of
its store, Electronics becane an authorized Bell Atlantic non-
excl usi ve sal es agent pursuant to an agency contract entered into
on August 1, 1991 (the Agreenent).! Thereafter, Electronics was
able to sell Bell Atlantic products, in addition to its cellular
service, in a defined geographic area on a non-excl usive basis.

In the Agreenent, Electronics was [imted to selling only Bel
Atlantic services and could not offer any conpetitive services. 1In
addition, Electronics was not able to solicit purchasers and
subscribers who were already receiving Bell Atlantic’ s services
through either Bell Atlantic itself or another retailer. The
Agreenent provided, inter alia, that Electronics could draw
potential subscribers “fromall classes of potential users . . . .7
It further provided: “Bell Atlantic reserves the right to market
[cellular service] through its own direct sales organization, or
ot her Agents, resellers, or otherwise, in the Area.” The

Agreenent, as anended, stated: “Nothing herein shall restrict or

!An amendnent, dated October 1, 1992, is also part of the
Agr eenent .



prohibit Bell Atlantic from in its sole discretion, offering
potential Subscribers in the Area, through its direct sales force
or otherw se, volune discounts, pronotional offers, new or nodified
price plans or any other special offers of [cellular service].” 1In
ot her words, Bell Atlantic’s in-house sales departnment was not
restricted by the contract frommarketing its service in the sane
area in which Electronics was authorized to nmarket Bell Atlantic’s
servi ces.

As conpensation under the Agreenent, Electronics received a
comm ssion for any subscriber “obtained by [Electronics] and
accepted by Bell Atlantic” upon the activation of service to that
subscri ber by Bell Atlantic. A subscriber was defined as the
“ultimate user of [cellular service] provided by or through Bel
Atl antic.”

By 1994, Electronics had successfully developed a |oyal
cust oner Dbase. There was a steady increase in subscriber
activations from 1991 to 1994, and Electronics received an
achi evenent award from Bell Atlantic for outstanding sales. An
increase in sales was also realized by the in-house direct sales
force of Bell Atlantic. A portion of these sales fromthe in-house
sal es departnent caused this |awsuit.

Appellant’s conplaints primarily surround the enrol |l nment of
Cedar Point nmenbers by the Bell Atlantic in-house direct sales
force. In February 1993, Betty Koehl, then CEO of Cedar Point
Federal Credit Union, purchased a cellular tel ephone for business
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use fromEl ectronics. She also enrolled in an individual program
According to appellant, in late 1994, a nenber of Cedar Point’s
Board of Directors telephoned Electronics and inquired about a
di scounted pricing program for Cedar Point. El ectronics called
upon its contact person at Bell Atlantic to begin the process of
enrolling Cedar Point nenbers. The process for enrolling a
subscriber is set forth in the Agreenent as foll ows:

Agent shall solicit Subscribers by using Bel
Atlantic’s [cellular service] agreenents and
forms (the ‘Service Forns’), and shall conply
with all Bel | Atlantic procedures and
practices for solicitation of, presentations
to, and enroll ment of, Subscribers.

* * *
Agent shall forward Service Fornms, together
with all security deposits wthin 24 hours of
recei pt of an executed Service Form

* * *
Not wi t hstandi ng the foregoing, if Agent fails
to forward Service Fornms within seven (7) days
of its receipt, Agent shall not be entitled to
a Comm ssion for such Subscri ber.

* * *
No contract between Bell Atlantic and a
Subscri ber shall exist until the Service Form
is accepted and approved by Bell Atlantic.

Prior to forwarding the Service Fornms, Electronics was informed by
Bell Atlantic that the proposed major pricing plan for Cedar Point
was deni ed because Cedar Point was a credit union.

Shortly thereafter,? a menber of Bell Atlantic’s in-house

2Bell Atlantic’s refusal to quote El ectronics a discounted
price for Cedar Point occurred in “late 94" according to Paul a
Roar k, President of Electronics. John Roark, also of
El ectronics, characterized it as “fall/winter tine frame . . . .7
A witten proposal fromTimGuy, Bell Atlantic’ s direct sales
(continued. . .)



sales staff contacted the CEO of Cedar Point and successfully
negotiated a pricing plan. After approval by Cedar Point’s Board
of Directors, Bell Atlantic and Cedar Point entered an agreenment in
February 1995 for cellular tel ephone service to Cedar Point at a
di scounted price. This occurred within nonths after Electronics
requested Bell Atlantic to quote a discounted pricing plan for
Cedar Poi nt.

Subsequently, Electronics requested perm ssion from Bell
Atlantic to directly enroll Cedar Point nenbers who “wal ked-in” to
the store in the mgjor pricing program Bell Atlantic deferred to
t he CEO of Cedar Point who authorized Electronics to enroll “wal k-
in” customers in the program under the condition that: “The
custoners have to be credit union nenbers in good credit standing
and be approved by me. The Electronics Store can not advertise
this programin any way.” Additionally, Cedar Point reserved the
right to cancel the agreenent with Electronics. Less than three
nmont hs after the agreenent between El ectronics and Cedar Point to
allow El ectronics to enroll “wal k-in” custoners on behalf of Bel
Atl antic, Cedar Point canceled the agreenent because of alleged
vi ol ations by El ectronics.

El ectronics now clains that Bell Atlantic’s direct sales force
inproperly interfered with its potential sales to Cedar Point

menbers. As a result, Electronics asserts that it has “suffered

2(...continued)
representative, to Cedar Point was dated January 23, 1995.
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substantial danmages in the formof |ost comm ssions, |ost revenues
from servicing the equipnment of these custoners, |ost sales of
rel ated equi pnent to these custoners, and other |ost profits, and
future | ost revenues and | ost business potential.”

El ectronics filed a conplaint against Bell Atlantic in the
Circuit Court for St. Mary’'s County alleging breach of contract,
tortious interference with a contract, tortious interference with
busi ness relations, unfair conpetition, concerted refusal to deal,
and civil conspiracy. The conplaint included counts agai nst Cedar
Point for <concerted refusal to deal and civil conspiracy.
Following a hearing, the trial court granted appellees’ notions for

summary judgnent on all counts. This appeal foll owed.

DI SCUSSI ON

Appel l ant contends that the trial court erred in granting
summary judgnent in favor of Bell Atlantic on appellant’s clains
for: 1) breach of contract; 2) interference with Electronics’s
contracts and business relations; and 3) unfair conpetition and
civil conspiracy.

Bell Atlantic argues that its actions could not constitute a
breach of the Agreenent because under the Agreenent: 1) El ectronics
was not permtted to sell to corporate accounts at discounted
prices; and 2) Bell Atlantic was permtted to reject the enroll nent

of any subscriber, in its sole discretion. Bell Atlantic also



argues that it cannot interfere with a contract or business
relationship to which it is a party, it did not unfairly conpete
agai nst El ectronics, and Electronics did not offer any evidence of
a conspiracy or restraint on trade. Co- appel | ees, Cedar Point,
contend that Electronics failed to present evidence to support the

clainms of concerted refusal to deal or conspiracy.

| .
St andard of Revi ew

Maryl and Rule 2-501(e) provides that a court may grant a
motion for summary judgnent “in favor of or against the noving
party if the notion and response show that there is no genuine
di spute as to any material fact and that the party in whose favor
judgment is entered is entitled to judgnent as a matter of |aw”
In considering a notion for summary judgnent, the trial court does
not determ ne any disputed facts, but instead rules on the notion
as a matter of law. See Southland Corp. v. Giffith, 332 Ml. 704,
712 (1993). The court views the facts, including all inferences,
in the light nost favorable to the party against whom the court
grants the judgnment. See Beard v. Anerican Agency Life Ins. Co.,
314 Md. 235, 246 (1988).

In reviewwng the trial court’s decision, we nust determ ne
whet her the trial court was legally correct in granting sunmary
judgnent, since a trial court decides issues of law, not fact, when

granting the notion. See Heat & Power Corp. v. Ar Prods. &



Chens., Inc., 320 Md. 584, 591 (1990). W are therefore confined
ordinarily to the basis relied on by the trial court in our review

See Warner v. German, 100 Md. App. 512, 517 (1994).

I1.
Breach of Contract

The trial court determned that, by reason of the plain terns
of the Agreenent, Electronics’s claimfor breach of contract fails
as a matter of law. The court relied on a section of the Agreenent
requiring Electronics to solicit subscribers using the specific
process set forth, including the use of Bell Atlantic’ s service
forms and approval by Bell Atlantic.

The court found that Electronics failed to state a single
i nstance where the requirenents of the Agreenent were satisfied and
a comm ssion was not paid. In granting the sumary judgnent, the
trial court relied on Sinopoli v. North River Ins. Co., 581 A 2d
1368, 1370 (N.J. Super. C. App. Dv. 1990), cert. denied, 604 A 2d
600 (N.J. 1991), for the proposition that if the terns of the
contract are clear and unanbi guous, the court wll not distort the
| anguage of the contract.

We agree with the trial judge that not all the steps required
to be conpleted by Electronics to fully earn a comm ssion had
occurred. The inquiry regarding whether a breach occurred,
however, is nore properly focused on whether Electronics was

entitled to receive a price quote from Bell Atlantic for its
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proposed solicitation of subscribers from Cedar Point by reason of
the language in the Agreenent that “[p]otential Subscribers nay be
drawn fromall classes of potential users . ”

By virtue of a governing law provision in the Agreenent, New
Jersey law governs its interpretation. |In New Jersey, a contract
is construed against the party drafting it, see Mchaels .
Brookchester, Inc., 140 A 2d 199, 204 (N J. 1958), but when the
| anguage of the contract is plain and unanbiguous, it is not
construed against either party. See Sinopoli, 581 A 2d at 1370.
As in Maryland, a contract nust be interpreted in its entirety,
rat her than construing a provision separate from the surroundi ng
text. Conpare Nester v. O Donnell, 693 A 2d 1214, 1220 (N.J.
Super. Ct. App. Div. 1997), and Dahl v. Brunsw ck Corp., 277 M.

471, 478-79 (1976).

a.
The Meaning of “all classes of potential users”

Bell Atlantic contends that it had no obligation to quote a
di scounted price for Cedar Point because Electronics had no
authority to sell to mmjor custoners under a discounted pricing
program El ectronics contends that it did have such right, relying

on Section 3.2 of the Agreenent, titled "“Solicitation and

Enrollnment.” This section provides in pertinent part:
Agent shall retain and train sal espersons in

the enroll ment of Subscribers, the operation
of [cellular service] and the sale, |ease, and

9



rental of Equipment. Bell Atlantic shall have
the sole right inits discretion to reject the
enrol I ment of any Subscriber. Agent shall
solicit Subscribers by using Bell Atlantic’s
[cel lul ar service] agreenments and forns (the
‘Service Forns’), and shall comply with al

Bell Atlantic procedures and practices for

solicitation of, presentations to, and
enr ol | ment of , Subscri bers. Pot enti al
Subscribers may be drawn from all classes of
pot enti al users, excepting i ndi vi dual

Subscri bers currently assigned a Nunber(s) by

or through Bell Atlantic or its resellers
(Enphasi s added). El ectronics points out that there is no
provision in the Agreenent addressing the prices to be charged to

subscri bers except that anended Section 2, titled “Relationship of

the Parties,” provides:

Not hi ng herein shall restrict or prohibit Bell
Atlantic from in its sole discretion
offering potential Subscribers in the Area,
through its direct sales force or otherw se,
vol ume di scounts, pronotional offers, new or
nmodified price plans or any other special
offers of [cellular service].

W agree with Bell Atlantic that if the Agreenent did not
permt Electronics to obtain subscribers by soliciting mgjor
accounts at discounted prices, then Bell Atlantic would have had no
obligation to quote a price to Electronics for Cedar Point nenbers.
This would be so under applicable contract principles, including
the inplied covenant of good faith and fair dealing, which we
di scuss bel ow.

The Agreenent, however, does not clearly and unanbi guously

provide that obtaining subscribers from solicitation of major
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accounts at discounted prices is excluded from the scope of
El ectronics’s agency relationship with Bell Atlantic. The phrase
“all classes of potential subscribers” can reasonably be
interpreted to include a group of subscribers who are affiliated
with a major corporation or other entity, even if discounted prices
are utilized to solicit the business. There is no definition in
the Agreenent for “classes,” and when asked at oral argument,
counsel for Bell Atlantic could not offer any better interpretation
of the term
The nmere fact that the Agreenent reserves to Bell Atlantic

the right to offer volume discounts, through its direct sales force
or otherw se, does not nean that subscribers obtained by quoting
vol une discounts are excluded from Electronics’s non-exclusive
agency. Indeed, Bell Atlantic has the right to solicit and sell,
by in-house sales agents, to any subscriber in the territory
covered by the Agreenent, co-extensive wth and in direct
conpetition with El ectronics.

O her docunentation supports the interpretation advanced by
El ectronics. In a docunent titled, “Direct and Indirect Channe
CGui del i nes--Rul es of Engagenent,” Bell Atlantic set forth the rules
relating to “[p]rospecting a corporate account” as foll ows:

The prospecting efforts of the indirect
sales force will be focused on small to medi um

busi nesses. The prospecting efforts of the
direct sales force will be focused on nedi um
to large corporate Dbusinesses. These

gui del i nes do not prohibit either channel from
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prospecting any potential custoner, but each
channel should concentrate their prospecting
efforts on their respective target market.

(Enmphasis in original). This | anguage supports, but does not
conpel, the inference that the Agreenent permtted El ectronics, as
Bell Atlantic’'s agent, to solicit Cedar Point, even though its
target market may have been small to nedi um busi nesses.

There was al so deposition testinony supporting Electronics’s
interpretation. Stephen Snider, a forner sales executive at Bel
Atlantic, testified with regard to the major price plan request
form

Ar First [in time to submt the forn] doesn’t
have anything to do wth it. The direct
channel can submt it on one date. The
El ectronics Store can submt it on another
date. Ckay? So as long as the account hasn’t
been set up, and as long as it is a clean
docunent, okay, that is, all filled out, it
can be signed.

The only thing -- let nme be clear about this.
The only thing [the major pricing plan request
forml does . . . [i]s it gives a selling
entity the opportunity to offer the custoner a
price.

M. Snider’s testinony continued as foll ows:

Q But you wouldn’'t have told the other
entity, Electronics Store, on January 5, 1995,
don’'t submt [the request forn] because we're
not going to let you do it? You wouldn’'t have
told themthat?

A. No, | wouldn’t have told themthat.

Q And [the request forn] has to be submtted
before you give themthe contract to offer the
plan; isn't that correct?

A. Yeah, that’s correct.

Thi s deposition testinmony could al so support the inference that the
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Agreenent contenplated that El ectronics could enroll subscribers in
maj or di scounted pricing plans.

We do not think that the Agreenent is clear and unanbi guous,
however, that a group subscriber induced by a corporate discount
plan is necessarily included within the scope of Electronic’s
agency. The Agreenent does not: 1) nention that Electronics may
quote discounted prices; 2) address the prices Electronics may
offer; or 3) state whether the prices are retail or discounted for
vol une. Because the Agreenent is anbiguous on this issue, the
interpretation of this aspect of the contract beconmes one for the

jury to decide. See Mchaels, 140 A 2d at 204.

b.
| mpl i ed Covenant of Good Faith and Fair Dealing

Paul a Roark, President of Electronics, testified that she
spoke to Craig Hall, a representative fromBell Atlantic, several
times about enrolling Cedar Point nmenbers. Wen she told M. Hal
that Electronics was interested in enrolling Cedar Point nenbers,
she was told by M. Hall that “Bell Atlantic does not do credit
unions . . . but he would check into it.” She further testified
that he later told her that he checked into it and said, “No way,
[Bell Atlantic] . . . does not do credit unions.”

Bell Atlantic argues that the alleged statenents by its
enpl oyee, Craig Hall, were justified because it had the exclusive

right to reject potential subscribers. Specifically, the Agreenent
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provides that “Bell Atlantic shall have the sole right in its
discretion to reject the enrollnment of any Subscriber.” Bel
Atlantic contends that this provision effectively gives it the
ability to reject any potential subscriber that El ectronics submts
toit for approval, and therefore, the refusal to give Electronics
a price quote for Cedar Point cannot support a breach of contract
action. Such argunent mght prevail if +the circunstances
surroundi ng the refusal were different. Under the present alleged
ci rcunst ances, however, Bell Atlantic’s argunent fails to account
for the restraints inposed upon a contracting party under the
i nplied covenant of good faith and fair dealing. W explain.

Al t hough the Agreenent may allow Bell Atlantic to reject any
potential subscriber, it still nust exercise this right in good
faith. 1n New Jersey, every contract contains an inplied covenant
of good faith and fair dealing. See, e.g., Pickett v. Lloyd s, 621
A 2d 445, 450 (N.J. 1993). The Suprene Court of New Jersey has
st at ed:

In every contract there is an inplied covenant

that ‘neither party shall do anything which

wi |l have the effect of destroying or injuring

the right of the other party to receive the

fruits of the contract; in other words, in

every contract there exists an inplied

covenant of good faith and fair dealing.
Pal i sades Properties, Inc. v. Brunetti, 207 A 2d 522, 531 (N J.
1965) (quoting 5 WIliston on Contracts 8 670, at 159-60 (3d ed.

1961)). This obligation to act in good faith also exists in
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“contracts that contain express and unanbi guous provisions . . . .7
Sons of Thunder, Inc. v. Borden, Inc., 690 A 2d 575, 587 (N.J.
1997) (citing United Roasters, Inc. v. Col gate-Pal nolive Co., 649
F.2d 985 (4'" Cir.), cert. denied, 454 U.S. 1054, 102 S. C. 599
(1981)).

Bell Atlantic argues that the circunstances all eged could not
constitute a breach because, under the Agreenent, Bell Atlantic had
the right to reject any prospective subscriber. The conm ssion to
El ectronics was not due until the Subscriber was “obtained by
[El ectronics] and accepted by Bell Atlantic,” and “[e]ach
subscriber [would] be deened effective wupon installation of
Subscri ber’s Equi pnrent and upon activation by Bell Atlantic.”
Further, it relies upon the Agreenent provision, stating that “[n]o
contract between Bell Atlantic and a Subscriber shall exist until
the Service Formis accepted and approved by Bell Atlantic.” Read
literally and technically, Bell Atlantic has fully performed its
obl i gati ons under the Agreenent because the subscribers were not
accepted by Bell Atlantic. Such literal interpretation, however,
fails to take into account Bell Atlantic’s obligation of good faith
and fair dealing.

In Sons of Thunder, the Suprene Court of New Jersey anal yzed
New Jersey’s common | aw doctrine recognizing an inplied covenant of
good faith and fair dealing. There, the court exam ned an

agreenent between a wat ernman who operated a clamfishing vessel and

15



a conpany that produced clam products. Years after the agreenent,
the conpany failed to purchase its required m ni nrum anount of shel
stock under the agreenent and failed to pay the price required by
the contract. The conpany subsequently notified the watermn that
it was termnating the contract. The waterman sued the conpany for
breach of contract, alleging a failure to purchase the agreed
anmount of shell stock both prior to and after the termnation date.
The conpany filed a notion for partial summary judgnent on the
i ssues of breach, as well as damages subsequent to the term nation
of the contract. It argued that the term nation was expressly
permtted by the contract. See id. at 581. The trial court denied
the notion based, in part, on its finding that the affidavits
presented in support of the notion were sufficient to raise a
question of fair dealing. See id. at 582. Followng a trial, the
jury found that, although the term nation was consistent with the
agreenent, there was a breach of the inplied covenant of good faith
and fair dealing. See id. The trial court affirmed the jury's
verdict by denying a notion for judgnment notw thstanding the
verdi ct. The trial court reasoned that the determ nation of
whet her the inplied covenant of good faith and fair dealing is
breached nust be examned from the entire conduct of the party
while performng its duty under the agreenent. See id. at 583.
This inquiry creates an issue for the jury. See id.

The internedi ate appellate court of New Jersey reversed the
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trial judge and held that “the right . . . to termnate the
contract on ninety-days notice in accordance with its express terns
cannot be overridden or elimnated by an inplied covenant of good
faith and fair dealing.” 1d. at 584. The New Jersey Suprene Court
reversed the internmediate court’s decision and held that a jury
could reasonably determne that a party breached the inplied
covenant of good faith and fair dealing even though there was no
breach of any express provision of the contract. See id. at 589.
The court reasoned that the issue of whether a party breached an
express provision of the contract was a separate and distinct issue
from whether the inplied covenant of good faith and fair dealing
was breached. See id. at 586-87. The court further opined that
when a jury is properly instructed, it can reasonably infer that a
party has breached the inplied covenant w thout breaching the
express contract provisions. See id.

The present case is conparable to Sons of Thunder because in
each case, the alleged breaching party conplied with all of the
literal ternms of the contract in question. Wat Sons of Thunder
makes clear, however, is that, under New Jersey |aw, conpliance
with literal ternms is not sufficient unless the standards of good
faith and fair dealing are net.

A brief review of sonme commentary addressing this inplied
covenant is instructive. Prof essor Corbin observed that, “even

though the express terns of a contract appear to permt
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unreasonabl e action, the duty of good faith Iimts the parties

ability to act unreasonably in contravention of the other party’s
reasonabl e expectations.” 3A Arthur L. Corbin, Corbin on Contracts
8 654A(B), at 106 (Cum Supp. 1999); see also Sterling Nat’l
Mortgage Co. v. Moirtgage Corner, Inc., 97 F.3d 39, 42 (3d Grr.
1996). The United States District Court for the District of New
Jersey, applying New Jersey law, recently approved WIlliston' s
statenent that, “Included in every contract is “an inplied covenant
that “neither party shall do anything which will have the effect of
destroying or injuring the right of the other party to receive the
fruits of the contract.”’” Emerson Radio Corp. v. Orion Sales,
Inc., No. CIV.A 95-6455, 1999 W 170345, at *5 (D.N.J. 1999)
(quoting Palisades Properties, 207 A .2d at 531, in turn quoting 5
Sanuel WIlliston & Walter H E. Jaeger, A Treatise on the Law of
Contracts 8 670, at 159-60 (3d ed. 1961)). “Where fairness and
justice require, even though the parties to a contract have not
expressed an intention in specific | anguage, the courts nay inpose
a constructive condition to acconplish such a result when it is
apparent that it is necessarily involved in the contractual
relationship.” Palisades Properties, 207 A 2d at 531. The Suprene
Court of New Jersey drew on the el oquent words of Justice (then
Judge) Cardozo to explain the devel opnent of this doctrine:

‘The law has outgrown its primtive stage of

formalism when the precise word was the
sovereign talisman, and every slip was fatal
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It takes a broader view today. A prom se nmay

be | acking, and yet the whole witing may be

‘“instinct with an obligation,” inperfectly

expressed . ’
ld. (quoting Wwod v. Lucy, Lady Duff-Gordon, 118 N E 214, 214
(N.Y. 1917)).

In the present case, applying New Jersey |law, and view ng the
facts and inferences in the Iight nost favorable to appellant, we
find sufficient evidence to foreclose the entry of summary judgnent
on count one, alleging breach of contract. Bell Atlantic was in
direct conpetition with El ectronics. According to the evidence
before the trial court, Electronics contacted Bell Atlantic to
inquire about enrolling Cedar Point nenbers as cellular
subscri bers. In response, Bell Atlantic said that it would not
allow Electronics to enroll Cedar Point because it was a credit
uni on. Shortly thereafter, the direct sales force from Bel
Atlantic entered a contract with Cedar Point. This action was
directly contrary to its previous statenent to Electronics, and
allows the inference that the first statenment was untruthful and
sel f-serving. See Restatenent (Second) of Contracts 8§ 205 cm. d
(1981) (“Subterfuges and evasions violate the obligation of good
faith in performance . . . .7).

There is other evidence to support an inference that Bell
Atl antic breached the covenant of good faith and fair dealing

Stephen Snider, fornmer Bell Atlantic executive sales agent,

testified that the selling entity normally would submt a request
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to give the custoner a pricing plan. He also testified that he
woul d not have told Electronics not to submt the pricing request
for Cedar Point. Under the circunstances, his testinony supported
the inference that, in this instance, Bell Atlantic’'s refusal to
guote a price to Electronics was not “business as usual.” Conbined
with the evidence that Bell Atlantic pronptly offered services to
Cedar Point through a direct sales force (and therefore at a | esser
cost to Bell Atlantic), Snider’s testinony would support at | east
two inferences of fact that could be drawn by a jury, which would
anount to a breach of the inplied covenant of good faith and fair
dealing. First, Snider’s testinony woul d support an inference that
Bell Atlantic was untruthful when it said, through its agent, M.
Hall, that it did not “do credit unions.” Second, this, conbined
wi th other evidence, could support an inference that Bell Atlantic
utilized the information given to it by Electronics to thereafter
solicit and nake a contract wth Cedar Point for its nmenbers to be
subscri bers. VWiile the jury mght not draw either of these
inferences, it is a jury function to nake this decision. See
M chael s, 140 A. 2d at 204.

Al t hough El ectronics never reached the point of submtting
service fornms to Bell Atlantic for nenbers of Cedar Point, this
failure was induced by Bell Atlantic and does not preclude a jury
from determning that Electronics is entitled to damages for a

breach of contract by Bell Atlantic. The comm ssions were the
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“fruits of the contract” to be earned by Electronics. Wen Bel

Atlantic claimed that it did not deal with credit unions and
refused to authorize a price for Electronics to offer to Cedar
Point, and al nost imedi ately signed up Cedar Point itself, it may

have deprived El ectronics of the “fruits” of the Agreenent.

C.
Summary of Contract |ssues

We find that there is sufficient anbiguity in the Agreenent to
create a jury question of whether Electronics had the right to
solicit major corporate accounts. If so, then although Bell
Atlantic may not have been required to pay a comission to
El ectronics until the subscriber was approved and activated by Bell
Atlantic, and it had a right under the Agreenent to reject any
potential subscriber, Bell Atlantic may still have breached the
Agreenent by failing to deal fairly and act in good faith. Thi s
is a determ nation which nust be nmade by the trier of fact.

Accordingly, we remand the case to the circuit court for

further proceedings on this count.

1.
Tortious Interference Wth Contract and Busi ness Rel ati ons

In counts two and three of its conplaint, appellant attenpts
to allege a cause of action for tortious interference with its

contracts and business relations. Again, its claimcenters on Bell
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Atlantic’s refusal to allow Electronics to sell cellular service to
Cedar Point nmenbers. Appellant, in its brief, devotes only nine
lines to these counts, citing no |law and only one record citation.
It sinply asserts that “Bell Atlantic and Electronics conpete
directly for not only conmssions for the sale of telephone
service, but also for the sale of products to these custoners” and
that “Electronics has proved all the necessary elenents of these
torts.” GCeneral allegations are insufficient to defeat an entry of
summary judgnent. See Seaboard Sur. Co. v. Richard F. Kline, Inc.,
91 Md. App. 236, 243 (1992). Further, it is not this Court’s
responsibility to attenpt to fashion coherent legal theories to
support appellant’s sweeping clains. See Pierce v. State, 34 M.
App. 654, 656 n.1 (1977). Thus, we shall be brief in rejecting
appellant’s clains in this regard.

It is clear that Bell Atlantic is a party to all subscriber
agreenents for Bell Atlantic cellular service. Wth regard to
tortious interference with contractual or business relations,
“[flor the tort to lie, the defendant tortfeasor cannot be a party
to the contractual or economic relations with which he has
allegedly interfered.” Travelers Indem Co. v. Merling, 326 M.
329, 343, cert. denied, 506 U S 975, 113 S. . 465 (1992); accord
K & K Mnagenent, Inc. v. Lee, 316 M. 137, 154-55 (1989);
Wl mngton Trust Co. v. dark, 289 Mi. 313, 329-30 (1981); see also

Cutter v. Lincoln Nat’'l Life Ins. Co., 794 F.2d 352, 357 (8" Cir.
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1986) (analyzing the tort of interference with business relations
i n an anal ogous agency rel ati onship).

Wth respect to appellant’s argunent that Bell Atlantic
interfered with its business relations relating to the sale of
cellul ar tel ephone products to Cedar Point nenbers, El ectronics has
not pointed to any factual evidence to show that an independent
contract or other legally protected relationship existed with such
menbers. W are not obligated to conb the record in an effort to
assenble facts to support appellant’s claim See Fairfax Sav.
F.S.B. v. Winberg and Green, 112 M. App. 587, 595 & n.2 (1996).
We perceive no error in the trial court’s granting of summary

j udgnent on these counts.

| V.
Unfair Conpetition

In count four, appellant sued Bell Atlantic for the common | aw
tort of unfair conpetition, and argues in its brief that “[s]ince
Bell Atlantic has been deceitful and unfair in its relations with
Plaintiff, it is guilty of unfair conpetition.” The trial court
granted sunmary judgnent agai nst Electronics on the grounds that
t he Agreenent expressly reserved to Bell Atlantic the rights to
make sales in the sane area, use its own sales force, and deny
enroll ment to potential subscribers obtained by Electronics. The
court concluded that Electronics “entered into an agreenment with

[Bell Atlantic] wunder those terns and cannot now be heard to
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conplain that the assertion of those rights reserved by [Bel
Atl antic], sonehow anmpbunts to fraud, deceit or trickery.”

The Court of Appeals has exam ned this common |aw action in
Bal ti nore Bedding Corp. v. Mdses, 182 M. 229 (1943). There, the
Court explained that the common |aw action has been extended to
“all cases of unfair conpetition in the field of business.” 1d. at
236. The rationale of the law is that “no one, especially a
trader, is justified in damagi ng or jeopardi zi ng anot her’s busi ness
by fraud, deceit, trickery or unfair nmethods of any sort.” 1d. at
237. The Court added:

What constitutes unfair conpetition in a
given case is governed by its own particular
facts and circunstances. Each case is a |law
unto itself, subject, only, to the general
principle that all dealings nust be done on

the basis of commobn honesty and fairness,
w thout taint of fraud or deception.

The Court of Appeals in the case of Ednondson Village Theatre,
Inc. v. Einbinder, 208 Md. 38 (1955), wote:

Li ke nost doctrines of the common | aw, the | aw
of unfair conpetition is an outgrowth of human
experience. The rules relating to liability
for harm caused by wunfair trade practices
devel oped from the established principles in
the law of torts. These rules devel oped
largely fromthe rule which inposes liability
upon one who diverts custom from another to
hi msel f by fraudul ent m srepresentation

Id. at 43. This Court has noted with regard to unfair conpetition:
““The legal principles which are controlling here are sinply the
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principles of old-fashioned honesty. One nman may not reap where
anot her has sown, nor gather where another has strewn.’” GAl Audio
of New York, Inc. v. Colunbia Broadcasting Sys., Inc., 27 M. App.
172, 192 (1975) (quoting J. |. Case Plow Wrkers v. J. |. Case
Threshing Mach. Co., 155 NW 128, 134 (1915)).

In the present case, viewng the facts in a |ight nost
favorable to Electronics, we conclude that if a jury finds that
El ectronics was authorized to solicit nmajor corporate accounts, and
it finds that Bell Atlantic was deceitful in telling Electronics
that it did not “do credit wunions,” then it could find Bell
Atlantic commtted the comon law tort of wunfair conpetition
i nvol ving deceit. Thus, we reverse the trial judge' s entry of

summary judgnent with regard to this count.

V.
Concerted Refusal to Deal and Civil Conspiracy

Appel l ant argues that both Bell Atlantic and Cedar Point
violated Md. Code (1975, 1990 Repl. Vol.), 8 11-204(a)(1l) of the
Commercial Law Article (hereinafter CL) (Antitrust Act). Section
11-204 states, in pertinent part:

(a) Prohibited conduct. —A person may not:

(1) By contract, conbination, or conspiracy
with one or nore other persons, unreasonably
restrain trade or conmerce,

The legislature has provided that, in construing the Antitrust

Act, “the courts [are to] be guided by the interpretation given by
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the federal courts to the various federal statutes dealing with the
sanme or simlar matters . . . .7 See CL § 11-202(a)(2). “As
interpreted by the Supreme Court, 8 1 of the Sherman Act renders
unl awful only those restraints of trade which are unreasonable.”
Nat ural Design v. Rouse Co., 302 Md. 47, 54 (1984). The Court in
Nat ural Design anal yzed a trade restraint claimbetwen a | andlord
and tenant. In discussing whether there was sufficient evidence to
support a contract, conbination, or conspiracy, it explained that
“Section 1 of the Sherman Act does not reach entirely unil ateral
conduct.” Id. at 60. In order to survive a notion for sunmary
judgnment, “‘[t]here nust be evidence that tends to exclude the
possibility that the J[alleged conspirators] were acting
i ndependently.’” 1d. at 61-62 (quoting Muinsanto Co. v. Spray-Rite
Serv. Corp., 465 U.S. 752, 764, 104 S. Ct. 1464, 1471 (1984)).
“To establish know edge of or participation in the conspiracy
[a party] need not show a contract expressly inposing a | egal
obligation on the part of [another party] to participate or
facilitate the conspiracy.” Cavalier Mbile Hones, Inc. v. Liberty
Homes, Inc., 53 Md. App. 379, 386 (1983). An inplied contract,
combi nation, or conspiracy can occur from the circunstances
surrounding the parties’ relationship, including a course of
deal i ng. See id. Thus, the plaintiff nust only establish “‘a
unity of purpose or a conmon design and understanding, or a neeting

of the mnds in an unlawful arrangenent.’” Id. (quoting Anmerican
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Tobacco Co. v. United States, 328 U. S. 781, 810, 66 S. C. 1125,
1139 (1946)).

“There is a limt, however, to the degree of indirection and
i nnuendo which the laww |l tolerate. Were . . . the plaintiff’s
case is based entirely on such circunstantial evidence, the court
must be especially vigilant to insure that |iberal nodes of proof
do not becone the pre-text for unfounded specul ation.” Overseas
Motors, Inc. v. Inport Mtors Ltd., Inc., 375 F. Supp. 499, 531
(E.D. Mch. 1974), aff’'d, 519 F.2d 119 (6! Cr. 1975), cert.
denied, 423 U.S. 987, 96 S. . 395 (1975).

We are satisfied that the trial court followed this standard.
Its review of the evidence disclosed a dearth of facts relating to
a conspiracy, contract, or conbination between Bell Atlantic and
Cedar Point to act in an unlawful manner. Qur review yields the
same result. The trial judge ruled that there was no antitrust
violation and stated: “Absent from the record is evidence to
support [appellant’s] contention of a [Bell Atlantic] and Cedar
Poi nt conspiracy. Since, in the absence of a conspiracy, a
business is free to deal with whonever it chooses, the antitrust
|aws do not apply in this case.” W agree.

Appel I ant argues that once contacted by Bell Atlantic, Cedar
Point no | onger would deal with Electronics. Appellant, however,
produced no sufficient evidence to show that this alleged refusal

to deal was a result of a neeting of the mnds to achieve an
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unl awf ul objective. The evidence, in the present case, consisting
of testinmony and docunents produced through di scovery, sinply fails
to produce evidence supporting the inference that the entities were
not acting independently.

Appel  ant al so alludes to the cancellation, after only three
nmont hs, of the wal k-in contract, which allowed El ectronics to offer
Cedar Point nenbers Bell Atlantic cellular service on a walk-in
basis. Again, appellant has presented no sufficient evidence with
regard to a conspiracy, contract, or conbination between Cedar
Point and Bell Atlantic to cancel Electronics’s status as a wal k-in
retailer for Cedar Point nmenbers. When Cedar Point termnated its
agreenment with El ectronics, the decision was nmade by Bill Hanford,
CEO of Cedar Point Financial Services, Inc. |In his affidavit, he
stated that Electronics failed to abide by the agreenent
establishing Electronics as a walk-in retailer. He stated that
Cedar Point “was inundated wth constant phone calls from
[ El ectronics] and/or its custoners, demanding that their
applications be approved for cellular service.” He also stated
that Ms. Roark contacted several non-Cedar Point nenbers in an
effort to sell service under the Cedar Point pricing plan, an act
directly forbidden by the agreenent. Most inportant, he stated
t hat

[t]he decision to disallow any further
solicitations by [Electronics] of  Cedar
Point’ s nenbers was not nade at the request of
Bell Atlantic, but rather, after it was
concluded that [Electronics] was a disruption
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to the operations of [Cedar Point] and was

engagi ng, after receiving instructions to the

contrary, in the marketing of cellular phones

and service to non-nenbers of Cedar Point

and/or non-credit worthy applicants.
In his deposition, Hanford also discussed the termnation of
Electronics as a retailer for Cedar Point nenbers:

Q Did you discuss with any representative of

Bel | Atlantic Mbile vyour decision to

termnate [Electronics’ s] involvenent in the

program before you informed [Electronics] of

t hat deci si on?

A: No, | did not.

Q That was your deci sion?

A It was strictly ny deci sion.
El ectronics was unable to produce evidence that Hanford acted in
concert with Bell Atlantic.

Lastly, appellant argues that Bell Atlantic was in the
busi ness of not only selling cellular tel ephone service, but also
cel lul ar tel ephone products. It argues that Bell Atlantic sold
phones to custoners “at any price they w shed to, including bel ow
cost as a matter of course.” (Enphasis omtted). It contends that
this conduct was “notivated by an unlawful objective . . . [and]
was unreasonable in its restraint [which] caused El ectronics and
the public injury.” W dispose of this argunent in the sane manner
as the other contentions related to a concerted refusal to deal.
There sinply is no evidence to support an agreenent between Bel
Atlantic and Cedar Point, and we affirmthe trial court’s granting
of summary judgnent on this count.

For the common law civil conspiracy claimto survive sunmary
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j udgnment, appellant also nust produce evidence to prove an
agreenment between Bell Atlantic and Cedar Point to engage in
unl awful activity. See Cavalier, 53 MI. App. at 389-90. There can
be no conspiracy where there is no agreenent. See id. at 389. W
conclude that the trial judge did not err in granting sunmary

j udgnment on this conspiracy count.

CONCLUSI ON
For the reasons stated above, we affirm the trial court’s
decision with regard to counts two, three, five, and six. e
reverse the trial court’s decision on counts one and four, and
remand the case to the CGrcuit Court for St. Mry's County for
further proceedi ngs consistent wth this opinion.

JUDGVENT AFFI RVED I'N PART,
REVERSED | N PART; CASE REMANDED
TO THE CRCUT COURT FOR ST.
MARY" S COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OPI NI ON; COSTS TO BE PAI D ONE-
HALF BY APPELLANT AND ONE- HALF BY
APPELLEE, BELL ATLANTI C
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