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In the Grcuit Court for Cecil County, a jury (the Honorable
Dexter M Thonpson, Jr., presiding) found that Elkton Care Center
Associates Limted Partnership t/a Medpointe (Medpointe),
appel l ant, breached its contract with Quality Care Managenent,
Inc. (QCM, appellee. Appellant argues that it is entitled to a
new trial and, in support of that argunent, presents two
guestions for our review

1. Whet her the inadvertent disclosure
during di scovery of a nmenorandum
cont ai ni ng comuni cati ons protected by
the attorney-client privilege and the
wor k product doctrine constituted a
wai ver of Medpointe’s right to claim
said protections at trial?

2. Whet her the trial court’s decision, over
Medpoi nte’s objections, to permt the
jury to hear evidence of comrunications
protected by the attorney-client
privilege and the work product doctrine
was harm ess error?

For the reasons that follow, we shall affirmthe judgnent of
the circuit court.

Factual Background

Appel | ant constructed a nursing hone in El kton, Mryland and
on June 27, 1994, entered into a Nursing Center Managenent
Agreenment with appellee. The agreenent, which provided that
appel | ee woul d manage the nursing hone for an initial term of

three years, included the follow ng “term nation” clause:

11. Termnation. The Omer shall have the
right to termnate this Agreenent and the



enpl oynent of the Manager, and except as to
liabilities or clainms which shall have
accrued or arisen prior to such term nation
all obligations hereunder shall cease upon
t he happeni ngs of any of the foll ow ng
events:

(1) If the Manager files ... bankruptcy....

(2) By the taking of the entire or a
substantial portion of the Facility, or its
servi ces, through | awful condemation
proceedi ngs by any governnental authority.

(3) The loss by the Owmer ... due to its
default on any nortgage or other obligation,
or by operation of |aw

(4) .... substantial damage or destruction of
the Facility by fire or other casualty ...

(5) The giving of witten notice by either
party or the other if a party has been
grossly negligent in the performance of its
obl i gati ons under this Agreenment (including,
without [imtation, failure to obtain the
initial operation |icense for the Facility or
causing the Facility to be in danger of
losing its operating |icense, although State
and/ or Federal deficiencies including, but
not limted to, fast track inpositions, are
not in and of thensel ves uncomon nor

deci sive indication of negligence on the part
of QC. M, or qualification as a health care
provi der for Medicare or Medicaid

rei mbur senment purposes) and such notice sets
forth the details of such alleged breach, and
the defaulting party shall not, within thirty
(30) days after the mailing of such notice,
have cured such breach, or if such breach is
of a nature that it cannot be cured within
such (30) day period have comenced and at
all times thereafter have diligently
proceeded with all acts required to cause
such breach. Any such term nation shall be
wi t hout prejudice, however, to any and al
rights and remedi es of the non-defaulting

party.



(6) Failure to maintain 85% occupancy after
twenty-four (24) nonths of operation if
directly and unequivocally due to gross
negl i gence on the part of QC M

(7) At the conpletion of the first twenty-
four nmonth period of operation Owmer shal
review the past twenty-four (24) nonths
performance of the Manager. |If the
operational and econom cal goals as agreed
between parties at the inception of this
Agreenment have not been net Oaner has the
unequi vocal right to termnate or anmend this
Agr eenent .

(a) Operational Goals. The Facility
shall have a trained staff capabl e of
provi ding services that neet all local, state
and federal requirenents.

(b) Econonical Goals. Net incone before
taxes at the end of the first twenty four
(24) nonths operational period shall be
within the paraneters of the Budgets of the
Facility as determ ned by the public
accounting firmspecializing in long term
care rei nbursenent and as agreed upon by both
Omer and QC. M

| f budgeted goals are not net due to
unf oreseen events which were not directly the
fault of QC M, QC M shall not be
consi dered negligent, such as but not |limted
to a reduction in Medicare/ Medicaid
rei mbursenent, etc.

Q C.M nmekes no guarantees that
operational and econom c goals will be
obt ai ned al though the intent of QCM is to
attain and/ or exceed Budget and Omner
expect ati ons.

(8) The sale of the property by the Omer....

- During the third year the Manager will be
paid his fee through the date of term nation



I n Novenber of 1996, appellant termnated its agreenent with
appel | ee pursuant to Paragraph 11(7) of the Nursing Center
Managenent Agreenment. In April of 1998, appellee sued appell ant
for “wongful term nation” of the agreenent.

Procedural History

During the discovery phase of this case, pursuant to a
request for docunent production, a |lawer in the firmthat was
then representing appell ant produced a box that contained a
nunber of docunents. It was agreed that (1) appellee’ s counsel
woul d exam ne the docunents in the box and identify which
docunents they wanted copied, and (2) appellant’s counsel would
make, and deliver to appellee’ s counsel, a copy of each docunent
that had been “tabbed” by appellee’ s counsel. Included anong
t hese docunents was a nenorandumfroma |lawer to M. WIlits,
the president of Medpointe, who had retained that lawer’s firm
to determ ne what defenses would be available to appellant if
appellee filed a wongful termnation action. This nenorandum
was expressly designated as “ATTORNEY/ CLI ENT PRI VI LEGE ATTORNEY
WORK PRODUCT PREPARED | N ANTI Cl PATI ON OF LI TI GATION.” The
menor andum was t abbed by appell ee’s counsel, and a copy was | ater
forwarded to appellee’s counsel along with copies of other tabbed
docunent s.

At trial, appellant’s trial counsel called M. WIIlits, who

testified as follows during his direct exam nation:



Q And what 1'd like to do is to cut right
to the chaff [sic], if | could. 1'd like you
to point the |adies and gentleman of the jury
to the section of the contract that Medpointe
relies upon in termnating its nmanagenent
contract with OCM

A. It’s on Page 10.

Q W are on Joint Exhibit Number 17?
A.  Right.

A. Subsection - - or Section 7.

Q \What portions of that section of the
contract does Medpointe rely upon in saying
that it had the unequivocal right to

term nate the agreenent?

A. The portion re[sic]lied upon - - two,
first one A and BB QM did not neet their
operational goals, nor did they neet their
econom ¢ goal s.

Q Howis it that they did not neet their
oper ati onal goal s?

A. They didn’t have a trained staff that

mai ntai ned a quality of health care
consistent wth state and federal

regul ations. Additionally, they didn't have
a trained staff that maxim zed the

rei nbursenent rates for Medicare; and their
trained staff was not capable, according to
the state, of providing in-house education
for the enpl oyees of Medpointe.

Q Can you tell the | adies and gentl eman of
the jury howis it they failed to neet their
econom ¢ goal s?

A.  The econom c goals were established by
t he budget projections of May of ‘94, which
the did not cone close to neeting.

Q Now you say their budget projections,
what are you referring to?



A.  The projections that were prepared by
Wl poff & Conmpany in May of ‘94, they are an
exhi bit, because |I’ve seen them before in

t hese proceedi ngs.

* * %

Q In that Cctober-Novenber 1996 tine frame
when the managenent contract is term nated,
can you give the | adies and gentl eman of the
jury a sense of what the economc or
financial condition of the facility was?

A. The facility had a | oss of approximtely
$800, 000, and - -

THE COURT: What period are we tal ki ng about?
[ APPELLANT’ S COUNSEL]: OCctober-Novenber 1996
time period that - - the contract term nation
time period.

A, The facility had a | oss of sone $800, 000,

and we were maxim zed on our - - naxim zed on
our line of credit to sonmething in excess of
amllion dollars.

The following transpired during M. WIIlits’ cross-
exam nati on

[ APPELLEE'S COUNSEL]: Isn’t it true that it
wasn’'t until after March of 1997 when [t he]
| awyer [retained by MedPointe’s principal
owner] told you that you had breached the
contract by inproperly termnating it, that
you first came up with the excuse that you
testified to today?

[ APPELLANT’ S COUNSEL]: Your Honor, | object
to that.

THE COURT: Approach the bench.

* * %

THE COURT: ....Have you all discussed this
yet? Has— everybody knew this was com ng?



[ APPELLANT' S COUNSEL] : No, no, judge.
THE COURT: Were did it come fronf

[ APPELLEE’ S COUNSEL]: They produced it in
their docunents. W tabbed it. They copied

it. They sent it tous. | intend to use it.
[ APPELLANT' S COUNSEL]: | have no idea. | am
not calling hima liar. | just have no idea.

THE COURT: You better get together and
di scuss this ... you m ght have a wai ver.

A luncheon recess occurred at this point. The follow ng
transpi red when the proceedi ngs resuned:

THE COURT: ... How did you get this, by
requesti ng docunents?

[ APPELLEE’ S COUNSEL]: W filed a request for
production of docunents, that was responded
to; we went over, we inspected the docunents.
It was anong them W said we want a copy, |
t hi nk, of everything— or did you just tab it?

[ APPELLEE’ S CO- COUNSEL] : Your Honor, there
was a — we got about a half full box, bankers
box of docunments that the other side

pr oduced.

THE COURT: From whonf

[ APPELLEE'S CO-COUNSEL]: Fromthe law firm
representing the [appellant], and | tabbed

t he docunents. | did not tab every docunent.
| tabbed the docunents | wanted. This was
anong them W received docunents in a —
just a manila envelope fromthe — wth a
white first class sticker onit. | showed
themto [appellee’s counsel] when | got them
and that’s what she wote.

The follow ng transpired after Judge Thonpson deci ded t hat

appel | ee’ s counsel could use the nmenorandum during M. WIlIlits’



Cr oss-exam nati on:

[ APPELLEE' S COUNSEL]: M. WIIlits[,][sic] in
March of 1997[,][sic] four nonths after you
term nated [the operator’s] contract or his
conpany’s contract[,][sic] you sought advise
froma law firmin Carroll County or
Baltinmore... [I]s that correct?

[ APPELLANT' S COUNSEL]: Cbjection[,][sic] your
Honor .

MR WLLITS: That’'s correct.

[ APPELLEE’ S COUNSEL]: And you requested that
law firmto give you an analysis of the
situation involving the term nation of
Quality Care[,][sic] and strategy suggestions
to prepare for a defense of a possible
lawsuit. [l]sn't that true[sic] sir?

[ APPELLANT' S COUNSEL]: Objection[,][sic] Your
Honor .

THE COURT: Overrul ed.

MR WLLITS: We asked the law firmfor their
opi nion of what the contract said.

* * %

[ APPELLEE’ S COUNSEL]: Did they not advise you
- - subject to your |awer’s
objection[,][sic] did they not advise
you[,][sic] “Under the plain | anguage of the
terns and conditions of the Agreenent
governing its termnation[,][sic] Medpointe
has not yet properly term nated the
agreenent”?

MR, WLLITS: That was their reading of the
contract. [Clorrect.

THE COURT: Now | adi es and gent| enman.

[ U nderstand that this is an opinion rendered
by a law firmthat didn’t cone in evidence
that you can say, well the law firmsaid
this[,][sic] therefore[,][sic] they didn't



meet it. This is just solely given to you as
to why M. WIlits or the conpany may have
done what they did afterwards. So that
opi nion may be a right opinion or wong
opinion. You are going to decide the issues
of the case[,][sic] not a law firm

Go ahead.

[ APPELLEE'S COUNSEL]: And it was after this
opinion[,][sic] M. WIlits[,][sic] that you
decided to latch onto Paragraph 7. [I]sn't
that right[,][sic] sir?

MR WLLITS: Wong.

[ APPELLANT' S COUNSEL]: Objection[,][sic] your
Honor .

THE COURT: Overrul ed.
MR WLLITS: Wong.

THE COURT: He said wrong.

* * *

[ APPELLEE’ S COUNSEL]: Strike that. Before |
get back to that. Didn’t you also ask the
law firmto give you a strategy to prepare
for a defense of a possible | awsuit agai nst
it by - - against you by OCw

[ APPELLANT’ S COUNSEL]: Obj ecti on.
MR WLLITS: | don't renenber
THE COURT: Overrul ed.

[ APPELLEE' S COUNSEL]: Let ne show you a
docunent whi ch has been marked as Exhibit - -
Plaintiff’s Exhibit 15. Can you identify
this document[,][sic] sir?

MR. WLLITS: That’'s the nenorandum from[the
| awyer retained in March of 1997].

[ APPELLEE’ S COUNSEL]: Ckay. And would you
read to the jury the last sentence in the



I ntroductory? Wy don’t you just read the
whol e first introductory paragraph.

[ APPELLANT' S COUNSEL] : Your Honor, ny
under standing of why this is being presented

to the witness is not - - for purposes of
refreshing his recollection. This is not a
docunent that has been - - at least at this

point in tinme is not in evidence.

THE COURT: Well[,][sic] I"’mgoing to overrule
that. | wll allowthat.

[ APPELLEE' S COUNSEL]: Read the introduction,
sir.

THE COURT: For reasons previously stated, you
have got a continuing objection.

MR. WLLITS: The first paragraph?

[ APPELLEE’ S COUNSEL]: Yes[sic] sir. “Per
your instructions[.]”[sic]

MR. WLLITS: “Per your instructions we have
undertaken an anal ysis of the Nursing Center
Managenent Agreenent entered on June
27[,][sic] 1994 by and between El kton Care
Center Associates Limted Partnership[,]][sic]
owner[,][sic] and Quality Care Managenent
Company[,][sic] Inc.[,][sic] QM,][sic]
pursuant to which QCM was engaged to mange
and operated Medpointe. The purpose of this
anal ysis was to determ ne what should be the
owner’s strategy in preparing for defense of
a possible lawsuit against it by QCM on
account of the early term nation of the
agreenent by the owner.”

[ APPELLEE' S COUNSEL]: So does this refresh
your recollection that preparing a strategy
for defense was part of the engagenment of the

law firmas well as giving you the opinion on
term nation?

MR WLLITS: That’'s what that said.

[ APPELLANT’ S COUNSEL]: Obj ecti on.

10



THE COURT: Overrul ed.
As stated above, the jury concluded that appellant had

breached the contract.

The Consequences of Inadvertent Disclosure

Appel | ant argues that the attorney-client privilege® and/or
wor k product privilege was not waived by the inadvertent
di scl osure that occurred during docunent production in the case
at bar. The attorney-client privilege and the work product
doctrine are separate and distinct. E.I. du Pont de Nemours &
Co. v. Forma-Pack, Inc., 351 Md. 396, 406 (1998). For purposes
of this appeal, however, whether inadvertent disclosure
constituted a waiver does not depend upon which privilege is
asserted. “Wen the disclosure is nade to the adverse party,
the distinction between wai ver of attorney client privilege and

of work product immunity disappears.” Hartford Fire Insurance v.

' The attorney-client privilege is “*the oldest of the privileges for

confidential communications known to the common law.'” E.I. du Pont de Nemours
& Co. v. Forma-Pack, Inc., 351 Md. 396, 414 (1998)(citing Upjohn Co. v. United
States, 449 U.S. 383, 389 (1981)). See also Harrison v. State, 276 M. 122,
131 (1975) (explaining that the privilege extends at |east as far back as the
reign of Elizabeth I (1558-1603)). Generally, the attorney-client privilege
bars conpell ed disclosure, without the client’s consent, of attorney-client
communi cations made in confidence between the attorney and client. See In re
Criminal Investigation No. 1/242 @, 326 Md. 1, 5 (1992); State v. Pratt, 284
Md. 516, 519 (1979); Harrison, 276 Md. at 133-34. It is codified in Maryl and
Code (1974, 1998 Repl. Vol.), Courts and Judicial Proceeding Article 8 9-108,
whi ch provides that “[a] person may not be conpelled to testify in violation
of the attorney-client privilege.” The privilege is grounded in the public
policy of encouraging a client to consult freely with and seek | egal advice
froman attorney without fear of the attorney being forced to testify or
produce evidence as to the confidences in various judicial or other

proceedi ngs. See In re Criminal Investigation No. 1/242 @, 326 M. at b5;
Pratt, 284 M. at 520; Harrison, 276 Md. at 134.

11



Garvey, 109 F.R D. 323, 328 (N.D. Cal. 1985).
Nei t her the Court of Appeals nor this Court has decided the
i ssue of whether the attorney-client privilege is waived by the
i nadvertent disclosure of a docunent protected by that
privilege.? Dean Wgnore took the position that any disclosure
causes a |l oss of protection. See 8 Wgnore, Evidence 82325 at
633 (McNaughton rev. 1961). Follow ng Wgnore, sonme courts have
adopted the “strict test” or “waiver” test, under which an
i nadvertent disclosure constitutes a waiver of the privilege.?
Sonme courts have adopted the “lenient” or “no waiver” test, under
whi ch the attorney’ s negligence cannot waive the privilege
because the client, and not the attorney, is the holder of the
privilege.* Professors Mieller and Kirkpatrick have criticized
t hese inflexible positions:
Courts are divided on whether the

attorney-client privilege is |ost by

accidental or inadvertent disclosure.

Usual |y i nadvertent or accidental disclosure

happens when a privil eged docunent is

rel eased during discovery, and in this

setting there are three primary views on the
guestion whet her privilege protection

’For an extensive discussion of inadvertent disclosure and the attor ney-
client privilege, see Roberta Harding, Waiver: A Comprehensive Analysis of a

Consequence of Inadvertently Producing Documents Protected by the Attorney-
Client Privilege, 42 Cath. U. L. Rev. 465 (1993).

3carter v. Gibbs, 909 F.2d 1452, 1458 (Fed. Cir.), cert denied, 498 U. S.
811, 112 L.Ed2d 22, 111 S.Ct. 46 (1990); In re Sealed Case, 877 F.2d 976, 980
(D.C. Cir. 1989).

4Georgetown Manor v. Ethan Allen, Inc., 753 F. Supp. 936, 938 (S.D. Fla
1991); Mendenhall v. Barber-Greene Co., 531 F. Supp. 951, 954 (D.C. I11.
1982).

12



conti nues. Moddern courts generally reject

W gnore’' s wooden and nechani cal view that any
unprivil eged di scl osure waives the privilege,
but some nodern courts take a pretty strict
position on this point. They hold that the
privilege is waived by any unprivil eged

di scl osure that is voluntary, even though
made i nadvertently and without intent to

wai ve. A second viewis very nearly at the
opposite end of the spectrum and it holds
that the privilege is waived only where the
di scl osing party actually intended to waive
it.

Athird internedi ate view sensi bly hol ds
that the question whether disclosure during
di scovery results in loss of privilege
protection depends very nuch on the
ci rcunst ances, and the issue should be
resol ved by | ooking nostly to three factors:
First is the degree of care apparently
exercised by the claimant. Second is the
presence of extenuating circunstances, the
nost obvi ous being the press of massive
di scovery going forward under the pressure of
deadl i nes, where even caution in producing
docunments is likely to generate occasi ona
m stakes. Third is the behavior of the
privilege claimnt in taking renedial steps
after disclosing material.

Christopher B. Mieller & Laird C. Kirkpatrick, Evidence, 85.29 at
450-52 (4'" ed. 1995) (footnotes onitted).

We agree with Professors Mieller and Kirkpatrick, and with
those courts that have adopted an “internediate” (or “middle”)
test, under which the court nakes a fact specific case-by-case
anal ysis to determine whether the privilege has been waived.?®

The courts that use this approach exam ne the foll ow ng factors:

Ssee Ciba-Geigy Corp. v. Sandoz,Ltd., 916 F. Supp. 404, 410-11 (D.N.J.
1995); Alldread v. City of Grenada, 988 F.2d 1425, 1433-34 (5'" Cir. 1993);
Amgen v. Hoechst Marion Russel, 190 F.R. D. 287, 292 (D. Mass. 2000); Edwards
v. Whitaker, 868 F. Supp. 226, 229 (M D. Tenn. 1994).

13



“(1) the reasonabl eness of the precautions taken to prevent
i nadvertent disclosure in view of the extent of the docunent
production; (2) the nunber of inadvertent disclosures; (3) the
extent of the disclosure; (4) any delay and neasures taken to
rectify the disclosure; and (5) whether the overriding interests
of justice would or would not be served by relieving a party of
its error.” See Sampson Fire Sales v. Oaks, 201 F.R D., 351, 360
(MD. Pa. 2001).

We are persuaded that neither the lenient test nor the
strict test is as fair as the internediate test,® and that the
intermedi ate test is consistent wwth Court of Appeals’ precedent.

The attorney-client privilege is not absolute
and “is not an inviolable seal upon the
attorney’s lips.” Pitney-Bowes, Inc. v.
Mestre, 86 F.R D. 444, 446 (S.D. Fl.

1980) (citing Laughner v. U.S., 373 F.2d 326,
327 (5" Gir. 1967)). Invocation of the
privilege can create evidentiary inequities
bet ween parties during discovery and the
absence of fact and truth at trial. “Because
the application of the attorney-client
privilege wthholds relevant information from
the fact finder, the privilege contains sone
limtations and should be narrowy
construed.” E.I. du Pont de Nemours & Co.,
351 Md. at 415. Only the client has the
power to waive the attorney-client privilege.
See City of College Park v. Cotter, 309 M.
573, 591 (1987). Nonethel ess, express and
implied wai vers of the privilege are
universally recogni zed limtations on client
power to hold the privilege. See Harrison,

The 1 enient test does not provi de any incentive for attorneys to take
adequate steps to protect privileged documents. The strict test does not
allow for appropriate pre-trial remedies that would preserve the privilege
wi t hout causing any unfair prejudice

14



276 Md. at 137-38.
Parler & Wobber v. Miles & Stockbridge, 359 Md. 671, 690-92
(2000) (parallel citations omtted). Applying the internedi ate
test to the facts of this case, in which the inadvertent
di scl osure occurred during pre-trial discovery, but was not
brought to Judge Thonpson’s attention until (in the words of
appellant’s brief) “the penultinmate day of trial,” we concl ude
that the inadvertent disclosure constituted a waiver.

I n nost inadvertent disclosure cases, at |east one factor is
closely related to another factor. The case at bar is no
exception. Factors one, two and three -- the reasonableness of
precautions taken to prevent inadvertent disclosure, the number
of inadvertent disclosures, and the extent of the disclosure --
all strongly favor waiver. Here, the privileged docunent was
i nadvertently included in a half-full box of docunents produced
by a | awyer who was then representing appellant. Appellee’ s
counsel tabbed that document, along with others, and returned al
of the tabbed docunents to the | awer then representing
appel l ant, who arranged to have the tabbed docunents copied and
delivered to appellee’s counsel. Thus, on two occasions during
the pretrial discovery phase of this case, counsel then
representing appellant had the opportunity to assert the

attorney-client privilege with respect to the nmenorandum at

15



issue.” This is not a case in which hundreds of boxes and/or
t housands of docunents were produced.

Factor four, any delay and measures taken to rectify the
disclosure, also strongly favors waiver. Had this issue been
brought to Judge Thonpson's attention prior to trial, (1) Judge
Thonpson coul d have entered an in Iimine order that woul d have
prohi bited appell ee’s counsel from nmaking any use of the
menor andum unl ess and until appellant introduced evi dence that
“opened the door” to its use,® and (2) appellant’s defense woul d
have focused on its right to termnate the contract rather than
on its reasons for doing so.® In light of M. WIIlits' direct
exam nation, factor five, whether the overriding interests of
justice would or would not be served by relieving the party of

its error, also strongly favors waiver. The inadvertent

7Although the words “ATTORNEY/ CLI ENT PRI VI LEGE ATTORNEY WORK PRODUCT
PREPARED | N ANTI Cl PATI ON OF LI TI GATION" are prom nently displayed on the
menmor andum, appel | ant concedes that appellee’'s counsel did nothing improper or
unet hical in “tabbing” the memorandum

n white v. State, 56 Md. App. 265 (1983), this Court recognized “a
principle of adm ssibility under which evidence that is irrelevant or
ot herwi se inconplete may be all owed to be answered to correct a prejudicially
m sl eadi ng i npression |eft by the introduction of m sleading evidence.
[ Ol ne who induces a trial court to |let down the bars to a field of inquiry
that is not conpetent or relevant to the issues cannot conplain if his
adversary is allowed to avail hinmself of the opening.” 1d. at 273.

’Because the question of whether Medpointe was entitled to term nate the
contract is an objective one, M. WIlits' “personal feelings are irrel evant
to the issue of [Medpointe's right to termnate].” Goodwich v. Sinai
Hospital, 103 Md. App. 341, 352 (1995), affd, 343 Md. 185 (1996). \hen a
contract provides that termnation is a remedy for a party’s breach, the party
who has breached does not have the right to defend against term nation on the
ground that “the term nating party had a subjective motivation of aninosity or
reprisal towards the breaching party.” Shaklee U.S. Inc. v. Giddens, 934 F.2d
324, 1991 U.S. App. Lexis 17061, n.1

16



disclosure in the case at bar constitutes a wai ver of the

attorney-client and attorney work product privileges.?'®

Introduction of the Memorandum
as a Waiver of Appellant’s objection

Appel | ee argues that appellant waived its objection by
introducing the entire nenoranduminto evidence. W disagree.
| N Mayor and City Council of Baltimore v. Smulyan, 41 M. App.
202 (1979), this Court rejected the contention that responding to
evi dence adm tted over objection constitutes a waiver of the
obj ecti on.

We do not, and, of course, may not, depart
fromthe oft-stated rule that an objection to
evi dence may be deened waived if the sane
evidence is permtted to cone in subsequently
W t hout objection. See, for example, State
Roads Comm. v. Bare, 220 Ml. 91 (1959).
However, there are some practical limts to
what counsel nust do, or refrain from doing,
in order to preserve the objection. Wen a
party makes a clear objection to specific

evi dence and that objection is plainly
overruled, he is not required to play the
ostrich and sinply ignore the evidence, or
its potential effect upon his case, for fear
of losing his ground for appeal. He may
cross-examne (or, in this instance, re-
directly exam ne) the w tness about the

evi dence, Peisner v. State, 236 M. 137, 144

Si nce we have concl uded that appell ant’s inadvertent disclosure

constituted a waiver, the “harm ess error” issue is moot, as is appellee's
argument that appellant has failed to make a foundational showi ng that the
di scl osure was inadvertent. While it is true that appellant’s trial counse

shoul d have supplied Judge Thompson with an on-the-record expl anation of
preci sely how the memorandum was inadvertently disclosed, Judge Thompson was
not clearly erroneous in finding that this case involved the inadvertent

di scl osure of an otherwi se privileged document.
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(1964), and make ot her reasonable efforts to

show that the evidence, admtted over his

obj ection, should neverthel ess be di scounted

or disregarded by the trier of fact.
Id. at 219. In the case at bar, appellant’s counsel objected on
ni ne separate occasions and was granted a continuing objection.
After appellee’ s counsel cross-exanmined M. WIlits about the
negative portions of the nmenorandum appellant’s counsel elected
to introduce the entire nenoranduminto evidence. Under these
circunstances, in which it is clear that appellant’s trial
counsel introduced the nenorandumin an attenpt to counter the
I npact caused by appell ee’s use of the nmenorandum appellant did

not waive its objection to appellee’ s use of the nmenorandum

during the cross-exam nation of M. WIlits.

JUDGMENT AFFIRMED;
COSTS TO BE PAID BY APPELLANT.
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