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Harol d Wayne Eller (“Husband”) appeals the judgnent of the
Circuit Court for Harford County, amending a Qualified Donestic
Rel ations Order (“QDRO') issued by that court as a Donestic
Rel ations Order (“DRO’) on March 13, 2001. The anendnents renoved
| anguage term nating the interest of Virginia Denton Eller (“Wfe”)
in a portion of Husband s pension benefits upon her death. In
addi tion, the anended QDRO desi gnated Wfe as “the alternate payee
through Wlbur S. Bolton, 111, Personal Representative of the
Estate of [Wfe].” Husband presents one question for our review,
whi ch we have divided and recast as the follow ng:

. Didthe circuit court have the authority

to anend a QDRO in order to secure Wfe's

marital property award in accordance with a

Consent Order that was incorporated, but not

nmerged, into the judgment of divorce?

1. Is the QORO, as anended, invalid under 29

US C 8§ 1056(D)(3)(K) because it provides for

paynment to an individual not included within

the definition of an “alternate payee?”
We answer the first question in the affirmative, but because the
domestic relations order, as anended, nmay not be qualifiable, we
shall vacate the judgnment of the circuit court and remand for
further proceedi ngs consistent with this opinion.

FACTUAL AND PROCEDURAL HISTORY

Husband and Wfe were married on Decenber 11, 1961. They
separated on May 11, 1997, and on July 20, 1998, Husband filed a
conplaint for absolute divorce in the Crcuit Court for Harford

Count y. In her counter-conplaint for absolute divorce, Wfe

sought, anong ot her things, alinmony, child support, and a nonetary



award pursuant to Maryland Code (1984, 1999 Repl. Vol.), 8§ 8-205-
208 of the Famly Law Article (“F.L.").

On June 27, 2000, the circuit court approved a consent order
executed by Husband and Wfe (the “Consent Oder”). In
consideration of Wfe's waiver of any right to a nonetary award,
al i nrony, and attorneys’ fees, Husband assigned to Wfe, anong ot her
things, one-half of his interest in the Robert Preston Excavating
Co., Inc., Profit Sharing Plan and Trust (the “Plan”). The Plan is
identified as a defined contribution plan.?

Husband and Wfe covenanted, in pertinent part:

L. The Plan Administrator for [Husband’ s]
interest in the [Plan], shall distribute
directly to [Wfe], by way of a roll-over to
her designated plan, 50%of the total value in
the Plan, not to exceed 1/2 of $50,000 as
i ndicated on Statenent of Account for Plan
dated 12/31/99, copy attached as Ex. 1.

M [Husband] assigns to [Wfe] one-third (1/3)
of the pre-retirenent death benefits, not to
exceed 1/3 of $126,000.00 as indicated on Ex.
1, but a lesser amount if value of said pre-

reti rement death benefit has decreased at the
time of [Husband' s] death.

' A defined contribution plan is one in which an individual account is maintained for each
participant, to which the employer periodically contributes specified amounts. Rosenberg v.
Rosenberg, 64 Md. App. 487, 504-05, 497 A.2d 485 (1985). Earnings and losses from the plan’s
investment activities are allocated to each participant’s account. /d. at 505. Upon retirement, each
participant receives a lump sum payment equal to the cumulative value of his or her share. Id. A
defined contribution plan is distinguishable from a defined benefit plan. In the latter, a separate
account is not maintained for each employee and contributions to the plan for each participant are
specified in advance, typically as apercentage of the participants’ salaries. Id. See also generally,
David Clayton Carrad, The Complete QDRO Handbook, Dividing ERISA, Military, and Civil
Service Pensions and Collecting Child Support from Employee Benefit Plans, 15-17 (2™ ed. 2004).
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N. [ Husband] assigns to [Wfe] one-third (1/3)
of the proceeds from life insurance benefits
incident to the Plan, not to exceed 1/3 of
$76, 000. 00 as indicated on Ex. 1, but a |l esser
amount if value of said insurance death
benefit has decreased at the tine of
plaintiff’s death.

O [Husband] shall not do nor suffer to be
done any act, except as herein set forth, to
decrease the value of his said pre-retirenent
death benefit or the value of the life
I nsurance proceeds either by way of requesting
di sbursenent thereof, by assignnent, or by
| oan agai nst such benefits.

P. [Wfe’'s] attorney shall draft the Qualified
Donestic Relations Orders necessary to
di stribute the pension plan benefits as herein
indicated| .]

(Enphasi s added.)

On March 9, 2001, the circuit court granted Husband an
absol ute divorce. The court incorporated, but did not nerge, the
Consent Order inits judgnent of divorce. Furthernore, in granting
the divorce, the court ordered:

[T]his Court shall retain jurisdiction over
the matter of the pension for purposes of
securing a Qualified Donestic Relations O der
to protect said [Wfe's] nonetary award, and
to retain jurisdiction to anend[] this
Judgnent and/or the aforesaid Qualified
Donestic Relations Oder for the purpose of
mai ntaining its qualifications as a qualified
donmestic rel ations order under the Retirenent
Equity Act of 1984, or any other subsequent
| egi sl ation; and both parties and the manager
of [Husband s] retirement plan shall take
what ever actions nay be necessary to establish
or maintain these qualifications, provided
that no such anendnent shall require the
retirement plan to provide any type or form of
benefits, or any option not otherw se provided
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under the [P]lan, and further provided that no
such anendnent or the right of the Court to so
anend will invalidate the order as “Qualified”
under the Retirenent Act.

On March 13, 2001, the circuit court signed a donestic
rel ati ons order (“DRO), which was “consent[ed] [to] as to forni by
counsel for both Husband and Wfe. The DRO included the nane and
address of Husband, the plan participant, and the nanme and address
of Wfe, the alternate payee. Additionally, the DRO provided:

(3) The Plan Administrator for [Husband’ s]
interest in the [Plan], shall distribute,
directly to [Wfe], by way of a roll-over to
her designated plan, Fifty Percent (50% of
the total value in the Plan, not to exceed
one-half (¥4 of Fifty Thousand Dollars
($50, 000.00) as indicated on Statenent of
Account for Pl an dated Decenber 31, 1999, copy
attached as Exhibit No. 1, when, if, and as
pai d to [Husband. ]

* * *

(6) The [Plan], from which benefits are
assi gned herei nabove, including both Conpany
Accounts and Voluntary Accounts of the
Partici pant under the Profit Sharing Plan &
Trust, wll pay benefits to [Wfe] in
accordance with the provisions of Annotated
Code of Maryland, Family Law Article Section
8-205 (Cumm Supp. 1990) and based on the
following formula. [Wfe] is hereby assigned
Fifty Percent (50% of the total value of
[ Husband’s] profit sharing plan & trust
account (not to exceed Y2 of $50, 000.00), which
he has earned through his enploynment wth
Robert Preston Excavating Co., Inc., said
Fifty Percent (50% interest to be cal cul ated
as of Decenber 31, 1999. [Husband] assigns to
[Wfe], 50% of assets of account as of
Decenber 31, 1999 (not to exceed $50, 000. 00,
in value), plus all accretions and |osses



attributable to [Wfe s] 50% rolled over into
a separate account for [Wfe].

* * *

(7) [Wfe] shall commence her portion of the
benefit plan when eligible in accordance with
the Pl an. Payments wll continue until
[Wfe' s] death.

(8) [Husband], [Wfe], and the [c]ourt, intend
this Oder to be a Qualified Donestic
Rel ati ons Order as defined in Section 414(p)
of the Internal Revenue Code of 1986 as
amended.

(9) This Oder is issued pursuant to the
Famly Law Article of the Annotated Code of
Maryl and which relates to the provisions of
child support, alinony paynents, or mnarital
property rights as defined therein between
spouses and fornmer spouses in actions for
di vor ce.

* * *

(13) The parties agree that their nutual
intent is to provide the Alternate Payee
[Wfe] with a retirenment paynent that fairly
represents a marital share of the retirenent
before as defined herein. I[f this Oder
submitted to the Administrator of the Plan is
held not to be a Qualified Donestic Rel ations
Oder wthin the nmeaning of [|RC Section
414(p), the parties permt this Court to
retain jurisdiction over this matter and they
further agree to request this [c]lourt to
nodi fy the Order so as to make it a Qualified
Donmestic Relations Order that reflects the
parties’ intent, said nodification order to be
entered nunc pro tunc, if appropriate.

Al though the Plan admnistrator initially accepted, and

presumably “qualified,” the proposed DRO (the “origina

severa

probl ens soon becane apparent. The original

QRO ,
QDRO was



uncl ear whether Wfe's benefits were to be distributed through a
single lunp sum paynment. The Plan adm nistrator also determ ned
that the pre-retirement death benefit figure of $126,000 in the
Consent Order was inaccurate. According to the Plan adm nistrator,
Husband’ s interest should have been stated as $76,000. Finally,
the Plan noted that, as the original QDRO was drafted, the Plan
could not pay Wfe the death benefit because the provision of the
Consent Order granting Wfe such an interest was not i ncl uded.

It appears that, in response, Husband and Wfe agreed to anmend
the original QDROto address the Plan adm nistrator’s concerns, and
that a revised DRO was drafted (the “Revised DRO'), but was never
approved by the circuit court.? It is unclear from the record
whether it was actually submtted to the circuit court, but,
according to the Plan’s conplaint in the subsequent interpleader
action, the Revised DRO was submtted to the Pl an.

On Septenber 18, 2001, before Husband becane eligible for
benefits under the Plan and before Wfe had returned required
di stribution request forms to the Plan, Wfe died. Wen Husband
subsequently becane eligible for benefits, Husband and Wfe's
estate (“the Estate”) filed conpeting clains. Uncertain as to
whi ch party or parties it should pay and whether it should honor

the original QRO or the Revised DRO the Plan filed an

* The information relating to the proceedings occurring after the entry of divorce is gleaned
from the Plan’s pleading in the interpleader action and from the District Court’s opinion in that case,
which are included in the record and joint record extract.
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i nterpleader action in the United States District Court for the
District of Maryland, Cvil Action nunber WWN- 02-0077, nam ng
Husband and the Estate as defendants. After the District Court
real i gned the parties, Husband, as plaintiff, filed a notion for
sumary judgment, asserting that Wfe was not entitled to benefits
under the original QDRO the only order approved by the circuit
court, because paynents to Wfe were to cease upon Wfe’'s death.
The Estate noved for summary judgnment on the grounds that the
defects in the original QDRO rendered it a “nullity.” In the
alternative, the Estate requested that the District Court anend the
terms of the original QRO to reflect the ternms of the Consent
Order, which “manifest[ed] the ‘clear intent of the parties.”” In
the event the court declined to do so, the Estate requested that
the District Court stay or dism ss the action so that “the parties
[could] ‘fight it out in state court.’”

Finding that it had “‘jurisdiction over an action for
interpleader to determine the proper beneficiary of benefits
payabl e from an ERI SA enpl oyee welfare plan,’” the District Court
deni ed the Estate’s notion to dism ss and declined to grant a stay.
(quoting Central States, Southeast & Southwest Areas Pension Fund
v. Howell, 227 F.3d 672, 674 n.2 (6th Cr. 2000)). Considering the
nmerits of the Estate’s notion, the District Court concluded that it
could neither “sinply ignore” the stated | anguage of the original

QDRO, which was “the only QDRO that ha[d] been brought to th[e]
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Court’s attention,” nor anmend it to reflect the Consent Order.?
Because the Court found that the original QDRO stated
“unequi vocal ly” that benefits under the Plan “shall only be
distributed to [Wfe] ‘when, if, and as paid to [Husband], and
that the rights to paynment term nate upon [Wfe' s] death,” the
court held that the Estate was not entitled to benefits under the
Plan. Accordingly, the Court granted Husband's notion for summary
j udgnent .

Foll owi ng the District Court proceedi ng, the Estate, on August
4, 2003, filed a notion to anend the original QDROin the Crcuit
Court for Harford County.* Husband opposed the Estate’ s notion on
multiple fronts, arguing: that the Estate did not have standing;
that the court Ilacked jurisdiction; that the parties were
I mproperly substituted; and that the notion was barred by the
doctrine of res judicata. On February 10, 2004, in a nenorandum
opinion, the circuit court granted the Estate’s notion to anend the
QRO. In so doing, the court agreed to approve “an anended [ D] RO

with terns consistent with the original Judgnent of Divorce and t he

? The District Court determined that it did not have the authority to “ignore the alleged
‘defects’ in the language of the [original] QDRO approved by the [circuit] court and look instead to
the ‘clear intent’ of the parties as reflected in the Consent Order.” According to the Court, the
Estate’s request that the Court do so, “would appear to run afoul of the method designated under
ERISA for an individual to attach an interest in a former spouse’s plan benefits.”

* On July 14, 2003, the Estate had filed a similar motion, but did not make a proper
substitution of parties.
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Agreenent of the parties regarding the division of [Husband s]
retirenment plan.”

The court approved the anended DRO on March 15, 2004 (the
“Amended DRO'). The Anended DRO naned Wfe “the alternate payee
through Wlbur W Bolton, I1l, Personal Representative of the
Estate of [Wfe].” The provisions in the original QDRO that
distributions to Wfe were to occur “when, if, and as paid to
[ Husband]” and that paynments were to “continue until [Wfe’s]
deat h” were renoved. Moreover, the Anended DRO ordered the Plan to
pay the Estate one-half of the value of Husband s interest in the
Pl an, not to exceed $50, 000, with paynent to take place “as soon as
adm ni stratively feasible on or after the acceptance of th[e] order
by the Plan, and conpletion of any required forns by the Alternate
Payee.”

On March 26, 2004, Husband filed a notion to alter or anend,
claimng that the circuit court nmade several erroneous findings of
fact and conclusions of law.  According to Husband, the circuit
court erred in finding that the Estate’s notion was not barred by
the doctrine of res judicata, in allow ng an i nproper substitution
of parties, and in finding that the court had jurisdictionto amend
t he QDRO. On May 18, 2004, the court denied Husband' s notion.

This tinely appeal followed.?

> In his brief, Husband states that he is appealing “the denial of his motion to revise and/or

amend the [March 15, 2004] Order of the Circuit Court for Harford County.” The docket sheet
(continued...)
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STANDARD OF REVIEW

In an action tried without a jury, we reviewthe case on “both
the |law and the evidence.” Mryland Rule 8-131(c). W wll not
disturb the judgnent of the circuit court on the evidence unless
clearly erroneous, giving deference to the court’s opportunity to
assess the credibility of the wtnesses. Rul e 8-131(c). See
McCleary v. McCleary, 150 M. App. 448, 457-58, 822 A . 2d 460
(2002); Noffsinger v. Noffsinger, 95 M. App. 265, 283, 620 A 2d
415 (1993) (citing Eckstein v. Eckstein, 38 Md. App. 506, 516, 379
A 2d 757 (1978)).

DISCUSSION
I.

Husband asserts that the circuit court erred or abused its
di scretion in anmending the original QDRO to provide Wfe, through
the Estate, a survivorship interest in the Plan. According to
Husband, the circuit court | acked jurisdictionto do so because the
original QDRO had been qualified by the Plan. He al so contends
that the Estate’s claimto benefits is barred by the doctrines of
res judicata and col | ateral estoppel.

In considering Husband’s assignnents of error, a brief

overview of the relevant federal statutes is helpful. Congr ess

°(...continued)
reflects that the entry of the circuit court’s Amended QDRO occurred on March 18,2004. Because
Husband filed his motion to alter or amend within 10 days of entry of judgment, the appeal is, more
properly, characterized as an appeal from the circuit court’s modification of the original QDRO.
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enacted the Enpl oyee Retirenment Incone Security Act of 1974 (P.L.
93-406, 88 Stat. 829) (“ERISA") “to provide better protection for
beneficiaries of enployee pension and welfare benefit plans
abounding in the private workpl ace.” Rohrbeck v. Rohrbeck, 318
Ml. 28, 30, 566 A .2d 767 (1989) (discussing the history and intent
of ERI SA). Included in ERISA is a “spendthrift” provision,
restricting a plan participant’s ability to assign his or her
benefits under a pension plan covered by the act. 29 U S.C 8§
1056(d) (1). ERI SA expressly preenpts state |law and nmade the
regul ati on of pension plans a matter of exclusive federal interest.
29 U.S.C. 8§ 1144(a); Rohrbeck, 318 MI. at 31 (citing Polit Live
Ins. Co. v. Dedeaux, 481 U.S. 41, 46, 107 S. C. 1549, 95 L. Ed. 2d
39 (1987)).

Subsequent to the enactnent of ERISA, Congress and various
courts questioned the validity and efficacy of state | aw donestic
rel ati ons orders that awarded a non-partici pant spouse an interest
in a participant spouse’ s pension benefits under an ERI SA covered
plan. In response, Congress passed the Retirenent Equity Act of
1984 (P.L. 98-397, 98 Stat. 1433) (“REA’), which exenpted fromthe
spendt hrift and preenption provisions “qualifieddonestic relations
orders” or “QDRCs.” 29 U S.C § 1056(d)(3)(A). Wth respect to
qual i fied donestic relations orders, the REA provides, in pertinent
part:

(B) for purposes of this paragraph-—
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(1) t he term “qualified donestic
relations order” neans a domestic relations
order - -

(I') which creates or recogni zes the
exi stence of an alternate payee’'s right to, or
assigns to an alternate payee the right to,
receive all or a portion of the benefits
payable with respect to a participant under a
pl an, and

(I') with respect to which the
requi renents of subparagraphs (C) and (D) are
met, and

(ii) the term*‘domestic relations order’
neans any judgnent, decr ee, or or der
(including approval of a property settlenent
agreenent) whi ch—-

(I') relates to the provision of
child support, alinony paynents, or marita
property rights to a spouse, former spouse,
child, or other dependent of a participant,
and

(I'l) is nmade pursuant to a State
domestic relations law (including a conmunity
property | aw).

(C A donestic relations order neets the
requi renents of this subparagraph only if such
order clearly specifies—

(i) the nanme and last known nailing
address (if any) of the participant and the
name and mailing address of each alternate
payee covered by the order,

(ii) the anpbunt and percentage of the
participant’s benefits to be paid by the plan
to each such alternate payee, or the manner in
whi ch such ampunt or percentage is to be
det erm ned,

(iii) the nunber of paynents or period to
whi ch such order applies, and
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(tv) each plan to which such order
appl i es.

(D) A domestic relations order neets the
requi renents of this subparagraph only if such
or der -

(i) does not require a plan to provide
any type or form of benefit, or any option,
not ot herw se provi ded under the plan,

(ii) does not require the plan to provide
i ncreased benefits (determ ned on the basis of
actuarial value), and does not require the
paynent of benefits to an alternate payee
which are required to be paid to another
al ternat e payee under anot her order previously
determned to be a qualified donestic
rel ati ons order.

(E)(i) Adonmestic relations order shall not be
treated as failing to neet the requirenents of
clause (i) of subparagraph (D) sol ely because
such order requires that paynent of benefits
be made to an alternate payee—-

(') in the case of any paynent
before a participant has separated from
service, on or after the date on which the
partici pant attains (or would have attained)
the earliest retirenent age,

(1) as if the participant had
retired on the date on which such paynent is
to begin under such order (but taking into
account only the present value of benefits
actual ly accrued and not taking into account
the present val ue of any enpl oyer subsidy for
early retirement), and

(1) in any form in which such
benefits may be paid under the plan to the
participant (other than in the formof a joint
and survivor annuity wth respect to the
alternate payee and his or her subsequent
spouse) .

29 U.S.C. § 1056(d)(3)(B)-(E).
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Under the REA, an alternate payee is “any spouse, forner
spouse, child, or other dependent of a participant who is

recogni zed by a donestic relations order as having a right to

receive all, or a portion of, the benefits payabl e under the plan
wWith respect to such participant.” Id. 8§ 1056(d)(3)(K). An
alternate payee, under a qualified donestic relations order, is

treated as a plan beneficiary. 1d. 8§ 1056(d)(3)(J).

As noted above, 29 U S C. 8§ 1056(d)(3)(D) prohibits the
qualification of donestic relations orders that grant “any type or
form of benefit, or any option, not otherw se provided under the
plan,” or orders that result in a plan having to pay increased
benefits. Therefore, QDRCs can be drafted to provide for differing
paynment types dependi ng upon the type of plan involved. One type
of paynment avail able is a “shared paynent,” whereby t he QRO “seeks
to divide only actual paynents nade with respect to the parti ci pant
under the plan.” Panela D. Perdue, Pension, Pension and Welfare
Benefit Administration ODRO Guidelines (QDROS,; Division of Pensions
Through Qualified Domestic Relations Orders), ALlI-ABA Course of
Study Materials, 62 ALI-ABA 743, 747 (1998) [hereinafter Pension
and Welfare]. Under a shared paynent approach, only the
participant’s streamof inconme is divided and the “alternate payee
is not actually given a portion of the actual retirenment benefit.”
Id. Therefore, the alternate payee’s right to receive paynent is

dependent upon the participant’s recei pt of paynents under the plan
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and he or she will not receive a distribution unless, and until
the participant is in pay status. Id. Accordingly, QDROs
provi ding for shared paynents are typically entered in cases where
the participant is already receiving paynents under his or her
pl an.

In contrast to the shared paynment QDRGs are QDRGCs providing
for “separate interest” paynents. I1d. at 748. Under a separate
interest QDRO, the participant’s actual retirenent benefit is
divided, and the alternate payee is permtted to “receive a portion
of the retirement benefit to be paid at a tine and in a form
different fromthat chosen by the participant.” 1I1d. A separate
interest QDROis often preferred where the order “seeks to divide
a pension as part of the marital property as opposed to providing
for support paynents.” Id.

Upon the receipt of a donestic relations order purporting to
grant a participant’s interest to an alternate payee:

() the plan admnistrator shall pronptly
notify the participant and each alternate
payee of the receipt of such order and the
pl an’ s procedur es for det er m ni ng t he
qual i fied status of domestic rel ati ons orders,
and

(I'l) within a reasonable period after receipt
of such order, the plan adm nistrator shall
determ ne whether such order is a qualified
donmestic relations order and notify the
partici pant and each alternate payee of such

deterni nati on.

29 U.S.C. § 1056(d)(3)(0 (i).
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The REA further provides:

(H) (i) During any period in which the issue of
whether a donestic relations order is a
qual i fied donestic relations order is being
deternmined (by the plan administrator, by a

court of conpet ent jurisdiction, or
otherwise), the plan admnistrator shal
separately account for t he anount s

(hereinafter in this subparagraph referred to
as the ‘segregated accounts’) whi ch woul d have
been payable to the alternate payee during the
period if the order had been determ ned to be
a qualified donestic relations order.

(iit) If wthin the 18-nonth period
described in <clause (v) the order (or
nodi fication thereof) is determned to be a
qual i fied domestic relations order, the plan
adm ni strator shall pay the segregated anounts
(including any interest thereon) to the person
or persons entitled thereto.

(tit) If wthin the 18-nonth period
described in clause (v)-

(I') it is determ ned that the order
is not a qualified donestic relations order,
or

(I'l') the issue as to whether such
order is a qualified donestic relations order
is not resol ved,

then the plan admnistrator shall pay the
segregated anounts (including any interest
thereon) to the person or persons who woul d
have been entitled to such anmobunts if there
had been no order.

(iv) Any determ nation that an order is a
qualified domestic relations order which is
made after the close of the 18-nonth period
described in clause (v) shall be applied
prospectively only.

(v) For purposes of this subparagraph,

the 18-nonth period described in this clause
i's the 18-nonth period beginning with the date
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on which the first paynent would be required
to be made under the donestic rel ati ons order.

(1) If a plan fiduciary acts in accordance
with part 3 of this subtitle in-

(i) treating a donestic relations order
as being (or not being) a qualified domestic
rel ati ons order, or

(ii) taking action under subparagraph

(H,
then the plan’s obligation to the partici pant
and each alternate payee shall be discharged
to the extent of any paynent nade pursuant to
such Act.

29 U.S.C. 8§ 1056(d)(3)(H-(I).

We now consi der Husband’ s assignnents of error in the instant
case. In its nenorandum opinion, the circuit court reasoned that
it had jurisdiction to amend the original QDRO because the Consent
Order and origi nal QDRO were incorporated, but not nerged, into the
judgnent of divorce. Additionally, the circuit court noted that,
in the order of divorce, “for the purpose of nmintaining its
gualifications as a qualified donestic relations order under the
Retirenment Equity Act of 1984, or any other or subsequent
l egislation,” it had retained jurisdiction “over the matter of the
pensi on for purposes of securing a Qualified Donestic Relations
Order to protect said Virginia Denton Eller’s nonetary award.”

Husband clains that the circuit court only retained

jurisdiction to anend the original QDROif the order was subnmtted

to the Plan and the adm nistrator “held [it] not to be qualified.”
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Rel yi ng upon Leadroot v. Leadroot, 147 M. App. 672, 810 A 2d 526
(2002), Husband asserts, once the Plan adm nistrator qualified the
original QODRO and thirty days el apsed fromthe entry of that order,
the circuit court’s jurisdictionto revise the order termnated, in
t he absence of fraud, mstake, irregularity, or clerical m stake.
See Maryl and Rul e 2-535.

I n Leadroot, the circuit court granted a judgnent of absol ute
di vorce in 1993, which incorporated a DRO granting the wife a
marital property award of one-half of the marital portion of the
husband’ s pension benefits. The marital portion of the husband s
pl an was cal cul ated as “a fraction of the [husband s] full nonthly
benefit, the nunerator of which shall be the nunber of nonths of
[ husband’ s] participationinthe Plan fromthe date of the parties’
marriage . . . and the denom nator of which shall be the tota
nunber of nonths of [husband s] participationinthe Plan.” 1Id. at
674-75. The wife filed the order with the husband s plan in 1995,
and the plan qualified it.

Four years later, without the wife' s know edge, the husband
transferred his interest to a separate plan that had previously
been acquired, in part, during the marriage. As a result, the
husband’ s pension benefits were significantly increased. He
retired and began collecting benefits soon thereafter.

Wien the wife | earned of the transfer, she filed the QDROw th

the adm ni strator of husband’ s second pl an. She was i nfornmed that
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the QDRO woul d not be accepted unless it was separated from the
parties’ judgnment of absolute divorce. Pursuant to the wife's
notion, the circuit court issued a separate order in 2001,
effectively incorporating the ternms of the parties’ first QDRO
The husband did not challenge the |anguage of the 2001 QDRO or
claimthat it should be altered to reflect his repurchase of the
four years of benefits that had been cashed in during the nmarri age.

Si x nonths | ater, the husband filed a notion to alter or anend
the 2001 QRO on the grounds that “‘the original divorce decree and
QRO had an error as to the marital portion of the retirenent
benefits which are owi ng and due’ [wife].” 1Id at 677. Because he
had cashed in four years of retirenent during his marriage and had
repur chased t hose benefits with non-marital funds subsequent to the
di vorce, the husband cl ai med t he repurchased benefits could not be
considered nmarital property. The circuit court agreed and again
anmended t he QDRO on the grounds of nutual m stake so that the four
years of redeened benefits were not considered part of the marital
fraction of husband s total benefits. Cainmng that the court was
wi thout authority to anend a QDRO ei ght years after its issuance,
the wife filed a notion to alter or anend the judgnent, which was
denied. I1d. at 678-79.

On appeal, this Court initially determned that the circuit
court’s nodifications to the QDROwere clearly revisions as opposed

to clarifications. The Leadroot Court stated:
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Regardl ess of what [the husband] chooses
to call it, the circuit court did in fact
revise the fraction used to conpute the
marital portion of [the husband s] pension
benefits. It did so to correct what it
believed to be a “mutual mstake by the
parties.” A-clarification does not nodify; it
illumnates. And the circuit court, here, was
engaged in nore than sinply illumnating the
fraction at issue; it significantly altered
that fraction so that it conformed wth what
the circuit court believed to be the parties’
expect ati ons.

No distinction was nmade between redeened and
unredeened nonths in conmputing the marital
portion of [the husband’ s] pension benefits in
1993, when the QDRO was first issued, or in
2001, when it was re-issued as a separate
order, after [the husband] repurchased his
four years of service. Nor can we do so now
wi thout revising the parties’ QDRO To now
qualify a term which was left wunqualified
both in 1993 and in 2001, plainly constitutes
a “revision.”
Id. at 680.

Consi dering whether the circuit court retained jurisdictionto
revise the QDRO, the Leadroot Court noted that, under Maryl and Rul e
2-535, after thirty days elapse fromthe entry of a judgnment, the
circuit court |acks authority to revise the judgnent absent fraud,
m stake, or irregularity. Id. at 682. Finding no fraud,
procedural irregularity, or mstake (jurisdictional error), the
Leadroot Court held that the circuit court lacked jurisdiction to
revise the QRO eight years after it had originally been entered.

Id. at 682-84.
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W find Leadroot di stinguishable fromthe i nstant case. Here,
the court expressly retained jurisdiction “over the matter of the
pensi on for purposes of securing a Qualified Donmestic Relations
Order to protect [Wfe's] nonetary award[.]” Although the Pl an
adm ni strator accepted the original QDRO as it was drafted by the
parties and entered by the court, the Plan admi nistrator |ater
noted several problens with the original QDRO including the fact
that, as drafted, the nethod and manner in which benefits were to
be distributed were unclear. When they were informed of the
errors, the parties agreed to submt an anended order to the
circuit court, but, before they could do so, Wfe died.

In the interpleader proceeding, the District Court, wthout
expressly deciding whether it had been properly qualified,® held
that the original QRO as drafted, “unequivocally” intended
benefits to be paid to Wfe on a “when, if, and as paid to
[ Husband]” basis and that Wfe' s benefits term nated upon her
death. The District Court’s interpretation of the original QDROI s
subject to the doctrine of res judicata.

As explained in Warner v. German, 100 Md. App. 512, 642 A 2d

239 (1994):

¢ State and federal courts have concurrent jurisdiction to review a plan’s qualification of a
state domestic relations order under ERISA and payments made pursuant to such an order. See 29
U.S.C. § 1132(e) (conferring concurrent jurisdiction upon federal district and appellate courts, along
with state courts of competent jurisdiction, to decide a participant’s or beneficiary’s right “to recover
benefits due to him under the terms of his plan, to enforce his rights under the terms of the plan, or
to clarify his rights to future benefits under the terms of the plan™).

-21-



“[Al judgnent between the sane parties and

their privies is a final bar to any other suit

upon the sane cause of action, and is

conclusive, not only as to all matters that

have been decided in the original suit, but as

toall matters which with propriety would have

been litigated in the first suit.”
Id. at 517-18 (quoting Rowland v. Harrison, 320 M. 223, 229, 577
A.2d 51 (1990)). See also Anne Arundel County Bd. of Educ. v.
Norville, 390 Md. 93, 887 A 2d 1029 (2005) (holding that a cl ai mof
age discrimnation filed in state court was barred by the
principles of res judicata, where the claim had previously been
adj udicated on the nerits in federal court). Mor eover, the
parties are collaterally estopped from arguing that the original
QDRO provides for a type or manner of paynent other than that
interpreted by the District Court. See Colandrea v. Wilde Lake
Commn. Ass’n, Inc., 361 M. 371, 391-92, 761 A 2d 899 (2000)
(explaining that coll ateral estoppel is concerned with the factual
i nplications of earlier judgnments and applies when there has been
a final judgnent deciding an i ssue between the same parties, each
of whom had a fair opportunity to be heard on the issue).

A decision by the District Court that the original QRO had
been properly qualified would al so be subject to res judicata. |If
such a determ nation had been nmade, and had the circuit court
nerely retained jurisdictionuntil the Plan admi ni strator qualified

the original QDRO, the circuit court’s jurisdiction to anend the

original QDRO woul d be subject to the limtations of Maryland Rul e
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2-535. In that instance, under Leadroot, the circuit court could
not revise the original QRO absent fraud, mstake, irregularity,
or clerical error.

I n incorporating the Consent Order with the order of divorce,
however, the circuit court expressly reserved jurisdiction “to
protect [Wfe' s] nonetary award[,]” as agreed to, and expressed in,
the Consent Order. It is well settled that the parties to a
di vorce proceeding may, and are encouraged to, enter into
settlenent agreenents to “avoid the vagaries attendant” to a
court’s grant of a nonetary award pursuant to F.L. 8 8-205. Fultz
v. Shaffer, 111 M. App. 278, 297, 681 A 2d 568 (1996) (citing
Schneider v. Schneider, 335 M. 500, 516, 644 A . 2d 510 (1994)).
Under F.L. & 8-105, the court may enforce such settlenent
agreenents as i ndependent contracts, subject to the objective | aw
of contract interpretation. Dennis v. Fire & Police Employee’s
Retirement System, __ MI. _, A 2d __ (2006).

In construing a contract, we look first to the particular
| anguage of the contract, and “we give effect to its plain nmeaning
and do not delve into what the parties may have subjectively
i ntended.” Rourke v. Amchem Prods., Inc., 384 M. 329, 354, 863
A . 2d 926 (2004) (citing wWells v. Chevy Chase Bank, F.S.B., 363 M.
232, 250-51, 768 A . 2d 620 (2001)). “[T]he parties to a witten
contract will not be allowed to place their own interpretation on

what it neans or was intended to nean; the test is what a
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reasonabl e person in the position of the parties woul d have t hought
that it neant.” Fultz, 111 Ml. App. at 299.

The Consent Order reflects the settlenent agreenent between
the parties and their intent that a QDRO express that agreenent.
The Consent Order states that “[Wfe's] attorney shall draft the
Qualified Donestic Relations Orders necessary to distribute the
pensi on plan benefits as herein indicated.” (Enphasis added.) The
Consent Order further provides that Wfe's interest in Husband s
plan “shall [be] distribute[d] directly to [Wfe], by way of a
roll-over to her designated plan.” The |anguage, “by way of a
roll-over,” is consistent with a separate interest or separate
paynment approach where, as here, the participant’s interest in the
plan is valued as of a specified date and divided. See Perdue,

Pension and Welfare, 62 ALI-ABA at 748 (discussing separate

i nterest QDROs).

In contrast to the Consent Order, the original DRO provided
that Wfe's interest was to be transferred “by way of a roll-over
to her designated plan,” that Wfe was to receive her interest
“when, if, and as paid to [Husband],” and that paynents to Wfe
woul d continue until her death. The provision in the original QRO
provi ding for benefits to be paid to Wfe “when, if, and as paidto
[ Husband],” is consistent with a shared interest or shared paynent
approach, whereby “paynents start when the [p]articipant chooses,

are paidinthe formthat he chooses, and will term nate conpletely
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on his death unless a [qualified joint survivor annuity] has been

sel ected.” Carrad, The Conpl et e QDRO Handbook at 70. In fact, the

shared interest or shared paynent approach “is sonetinmes known as
the ‘“if, as, and when received approach.” Id. Not hing in the
Consent Order expressly or inpliedly suggests that Wfe’'s interest
would termnate at her death or that Wfe's interest was to be
distributed “when, if, and as paid to [Husband].” To the extent
that the original QDRO conflicts with the Consent Order, we are
per suaded that the | anguage of the Consent Order controls.

Al though this Court and the circuit court nust afford res
judicata effect to the District Court’s interpretation of the
original QDRO the circuit court retained jurisdiction in its
judgnent of divorce to anend the QDRO, such that it reflected “the
parties’ intent, said nodification to be entered nunc pro tunc, if
appropriate.” The circuit court’s amendnents to the original QDRO
were, in effect, a clarification of the original QDRO to reflect
the intent of the parties as evidenced in the Consent Order, i.e.,
to provide Wfe a “separate interest” distributionin fifty-percent
of Husband’s pension plan earned during the parties’ marriage, not
to exceed $25,000, with paynent to take place “directly by way of
a roll-over to her designated plan.” That intent was obscured by
t he | anguage providing that paynents would occur “when, if, and as
paid to [Husband]” and that “[p]aynents wll continue until

[Wfe's] death.”
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A separate interest award is permtted by F.L. 8§ 8-205 whet her
the participant spouse’s interest inthe planis vested or unvested
at tinme of the divorce.” See e.g., Prince George’s County Police
Pension Plan v. Burke, 321 M. 699, 584 A 2d 702 (1991)
(interpreting F.L. 8 8-205 and transferring a participant’s
interest in a governnment pension plan to his former spouse).
Wfe' s portion of the Plan, rolled-over to a plan of her choice,
woul d, in the absence of a naned al ternate payee, ordinarily be the
property of the Estate upon her death. See Maryland Code (1974,
2001 Repl. Vol.), 8 1-101(r) & 7-102 of the Estates and Trusts
Article. A copy of the Plan is not included in the record, but
nei ther Husband in this case, nor the Plan admnistrator in the
i nt erpl eader proceeding, argued that a “roll-over” to a plan or
account of Wfe's choosing could not have been acconplished.
Therefore, we presunme that a separate i nterest QORO woul d have been

accepted by the Pl an.

7 Family Law § 8-205 provides, in relevant part:

(a) Grant of award.— (1) Subject to the provisions of subsection (b)
of this section, after the court determines which property is marital
property, and the value of the marital property, the court may transfer
ownership of an interest in property described in paragraph (2) of this
subsection, grant a monetary award, or both, as an adjustment of the
equities and rights of the parties concerning marital property, whether
or not alimony is awarded.

(2) The court may transfer ownership of an interest in:

(1) a pension, retirement, profit sharing, or deferred
pension plan, from one party to either or both parties . . . .
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We are persuaded that the circuit court did not err or abuse
its discretion in anmending the original QRO to reflect the
parties’ intent, as expressed in the Consent Order, and which they
i ntended to provide for in the QORO. Enforcenent of the original
QDRO woul d frustrate the parties’ intent and provide Husband with
a wi ndfall paynent of that portion of his pension plan that he had
agreed to transfer to Wfe upon dissolution of their marri age seven
nont hs before her death. That transfer was not conditioned on Wfe
survivi ng Husband or dependent upon “when, if, and [how]” Husband
elected to receive his interest. |In the event of her death, there
was no contracted for reversion of Wfe’'s marital property award to
Husband.

II.

Wthout further citation, Husband asserts that the Anmended
DRO which assigns benefits to “the alternate payee, [Wfe],
through Wlbur W Bolton, 111, Personal Representative of [her]
Estate” (“Bolton”), is invalid because Bolton is not an “alternate
payee” within the definition of 29 U S.C. 1056(d)(3)(K). Whether
a domestic relations order that provides for paynent of the
alternate payee’s interest in a defined contribution plan “through”
the personal representative of the estate of the alternate payee
can be a qualifiable donmestic relations order is a matter of first
impression in Maryland. In the end, it may sinply be a matter of

semantics. Al though the Amended DRO, as currently drafted, may not
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be qualifiable under ERI SA and the REA, we are persuaded that the
circuit court may further amend the order to secure Wfe’'s narital
property award, while at the sane tine adhering to the strictures
of 29 U.S.C. 8§ 1056. W explain.

We have not been directed to case | aw specifically discussing
the i ssue presented. Courts considering simlar issues have found
gui dance in the purpose and statutory |anguage of ERI SA and the
REA. Discussion of sone key cases is, therefore, appropriate.

In Ablamis v. Roper, 937 F.2d 1450 (9th Cr. 1991), the United
States Court of Appeals for the Ninth Crcuit considered whether a
deceased spouse coul d devi se her one-half interest in her husband' s
pensi on benefits, arising under California community property | aw,
to a third party naned in her wll. The deceased spouse was
married to the plan participant at the tinme of her death. By wll,
she devised “all property subject to [her] testanentary power
including [her] one-half (Y community property interest in all
community assets and any separate property assets [she] nmay
have[,]” to a trust for the benefit of her children froma previous
marri age. Id. at 1452 (alterations in original). The deceased
wife' s estate brought an action inthe United States District Court
for the Northern District of California, claimng a property
interest in the participant spouse’'s retirenent benefits. That

court held that California community property | aw was preenpted by
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ERI SA and that a non-participant spouse could not “bequeath her
interest in a participant spouses’s retirenent plan.” I1d

On appeal, the executrix of the wife's estate argued that the
California Probate Court’s order enforcing the wife’'s will was a
QDRO that avoided ERISA s preenption. Concluding that ERISA
preenpted California’s comunity property law, the Ablamis Court
rejected the executrix’s contention that the order of the Probate
Court was a valid QDRO. The court expl ai ned that the provisions of

the REA applied to “*donestic relations’ orders” and not “‘ probate’

orders,” and that “Congress did not intend to classify court orders

effecting testanentary transfers as QDRGCs.” Id. at 1455. The
court also opined that the probate order could not constitute a
(QDRO because the deceased spouse’ s estate could not qualify as an
“alternate payee” as defined by 29 US C 8§ 1056(d)(3) (K
According to the Ablamis Court:

An estate, even of a deceased spouse,
certainly does not fall within even the nost
i beral construction of the phrase “spouse,
former spouse, child or other dependent of the
partici pant.”

Simlarly, M. Ablams’s death divests
her of the title of *“spouse or other
dependent. The executrix argues that the term
“f or mer spouse” enconpasses a deceased
nonpartici pant spouse. In |legal parlance,
however, the term “forner spouse” does not
i ncl ude a deceased spouse. At |aw, we use the
term “former spouse” to refer to a divorced
spouse; once a spouse has died we refer to
her, for |egal purposes, as a “deceased
spouse.” Nothing in the |anguage of the
| egi slative history of the REA suggests an
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intention to afford the term*“fornmer spouse” a
meaning different fromits customary usage.

Id. at 1456 (quoting 29 U.S.C. § 1056(d)(3)(K)).

Furthernore, the Court determned that permtting such
testanmentary transfers tothird parties would violate the statutory
purpose of ERISA “to safeguard the security of the enployee’s
i mredi ate famly nenbers in the case of divorce or separation.”
Id. at 1456-57. The Court concl uded:

As a matter of policy, ERISAs Iimited
exception to t he prohi bition agai nst
assignment and alienation has considerable
nmerit. Pensions are designed for the benefit
of the living. Congress wanted to ensure that
wor kers would have the security of a fair
pension for their lifetines. Congress al so
wanted surviving spouses to have what it
considered to be a reasonable degree of
security. In this connection, Congress w sely
deened it necessary to protect the divorced
spouse for the remainder of her Ilifetine.
From a practical standpoint, in order to do
so, it was necessary to give her, upon
di vorce, the share of pension benefits she
woul d have been entitled to if she had
remai ned married and her husband predeceased
her . Since that interest is ordinarily
converted into cash or other property at the
time of the divorce, it followed necessarily
that the divorced spouse would receive full
right, title and interest in the settlenent
proceeds, and that she would therefore be free
to bequeat h any funds renmai ning at the tine of
death to the beneficiary of her choice.
However, Congress’ fundanental purpose was
evident throughout— to ensure that both
spouses would receive sufficient funds to
afford them security during their lifetines,
not to arrange an opportunity for a
predeceasi ng non-enpl oyee spouse to |eave a
part of her surviving husband s pension rights
to others. W nust keep in mnd that pension
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benefits are designed to protect individuals
in their later years- both the enployee and
t he spouse. That the enployee’s ultimte
pension will be reduced follow ng divorce is
unavoi dabl e- because di vorce necessitates the
mai nt enance of two househol ds rat her than one.
However, from the standpoint of pension
protection- the fundanmental purpose and goal
of ERISA- there is no reason to allow a
pr edeceasi ng non-enpl oyee spouse to | eave part
of her surviving enpl oyee spouse’s pension to
a friend, lover, or relative.
Id. at 1457 (footnote omtted).

Subsequent to Ablamis, the United States Suprenme Court granted
certiorari in Boggs v. Boggs, 520 U.S. 833, 117 S. C. 1754, 138 L.
Ed. 2d 45 (1997), to resolve a conflict in the federal circuit
courts concerning ERISA's preenption of state conmunity property
| aws. In Boggs, the facts were substantially the sane as Ablamis,
except that the partici pant husband and the non-partici pant forner
spouse were both deceased, and the participant had remarried prior
to his death. The children of the deceased non-participant forner
spouse filed an action in a Louisiana court, seeking an interest in
the deceased plan participant’s individual retirenment account,
shares of stock, and nonthly survivorship annuity paynents. The
plan participant’s w dow petitioned the United States District
Court for the District of Louisiana to issue a judgnent declaring
that ERI SA preenpted Louisiana law. The District Court concl uded
that the deceased fornmer spouse’s interest arose under Louisiana

community property law and the alienation and assignnent
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proscriptions of ERISA were not inplicated. A divided panel of the
United States Court of Appeals for the Fifth Grcuit affirmed.

The Suprene Court reversed, hol ding that Louisiana s community
property law conflicted with ERI SA, which, by virtue of the
Suprenmacy C ause of Article Six of the Constitution of the United
States and the preenption provision of 29 US C § 1144(a),
preenpt ed ot herwi se applicable state | aw. The Court expl ai ned t hat
the principal purpose of ERISA was “to protect plan participants
and beneficiaries.” Id. at 845. That purpose would be frustrated
by testanentary transfers of pension benefits to third parties
having no relation to the participant. In addition to a potenti al
diversion of a retiree’s stream of incone, the Boggs Court
envisioned “troubling anonolies,” including the potential of
pensi on plans being “run for the benefit of only a subset of those
who have a stake in the plan.” 1d. at 850.

The Court was persuaded that the REA's QDRO provi sions, “which
acknowl edge and protect specific pension plan community property
interests, giverisetothe strong inplication that other community
property clains are not consistent with the statutory schene.” 1I1d
at 834. The respondents in Boggs did not contend that there was a
valid QDRO but they asserted that it was “anonal ous and unfair
that a divorced spouse, as a result of a QDRO wll have nore

control over a portion of his or her spouse’s pension benefits than
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a predeceasi ng spouse.” Id. at 854. Rej ecting that argunent, the

Court stated:
Congress thought ot herw se. The QDRO
provi sions, as well as the surviving spouse
annuity provisions, reinforce the conclusion
that ERISA is concerned with providing for the
l'iving. The QDRO provisions protect those
persons who, often as a result of divorce
m ght not receive the benefits they otherw se
woul d have available during their retirenent
as a neans of incone. In the case of a
predeceased spouse, this concern is not
inplicated. The fairness of the distinction
m ght be debat ed, but Congress has decided to
favor the living over the dead and we nust
respect its policy.

Id.

At least two courts, the United States Court of Appeals for
the Ninth Crcuit and the Court of Appeal of California, have
relied upon Ablamis and Boggs in holding that a donmestic relations
order providing for paynent to a deceased non-participant forner
spouse was not qualifiable under the REA In Branco v. UFCW-
Northern California Employers Joint Pension Plan, 279 F.3d 1154
(9th Cir. 2002), the Ninth Grcuit Court of Appeals considered
whet her a donestic relations order, awarding a non-partici pant
former spouse comunity property pension benefits, could be
enforced as a QDRO, where the non-participant fornmer spouse died
before the participant becane eligible for benefits. During a
di vorce proceeding, the participant spouse stipulated to a court
order awarding his former wwfe a community property interest in 47%

of his pension benefits. Benefits were to be paid to the forner
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wfe “so long as they were payable to or on behalf of [the
participant].” Id. at 1156.

The court order was apparently filed with the participant’s
plan before the former wife died. When the participant becane
eligible for benefits, the plan deducted the forner wfe’'s
comunity property share from the participant’s benefits,
presumably retaining her portion. The participant filed a
conplaint in state court, alleging breach of contract and cl ai m ng
that his fornmer wife's benefits should have reverted to him upon
her death. The plan renoved the case to the United States District
Court for the Northern District of California and cl ai med that the
participant’s clains were preenpted by ERI SA

The District Court concluded that ERI SA was not inplicated
because the participant was not deprived of benefits to which he
was entitled. Therefore, between the plan and the forner wife’'s
estate, her estate was entitled to her benefits under the plan.
According to the District Court, such a distribution of benefits
woul d protect the former wife's comunity property award and
require the plan to satisfy its obligation of paying the full
earned benefit amount.

The Ninth Crcuit initially determ ned that, unless the state
court order awarding the deceased fornmer wife an interest in the
pl an was a QDRO, her benefits were subject to the anti-alienation

provisions of ERISA and could not be devised. Rel yi ng upon
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Ablamis, the Branco Court determned that, when the former wfe
died, “she was divested of her qualified status under ERI SA’
because she was no |onger a “spouse” or “former spouse.” Id. at
1158. Therefore, “[p]aynents to [the fornmer wife] as a deceased
spouse are not authorized under ERI SA's definition of a qualifying
reci pient, because at that point, the QDRO does not relate to
marital property rights of a spouse or fornmer spouse.” I1d. The
Branco Court also concluded that paynents to the fornmer wife's
estate or to her heirs were simlarly precluded under ERI SA because
they did not cone within the definition of an “alternate payee” and
were not nentioned in the state donestic relations order. Finally,
citing Ablamis and Boggs, the Court reasoned that permtting a
deceased fornmer spouse to devise an interest in a living
participant’s pension benefits would violate the statutory purpose
of providing a streamof incone to the participant and his or her
beneficiaries in their retirenent years.

The Court of Appeal of California, Fourth District relied upon
simlar reasoning in In re the Marriage of Shelstead, 78 Cal. Rptr.
2d 365 (Cal. C. App. 1998). In that case, the California
appel | ate court held that an order granting an alternate payee and
“her designated successor in interest” the right to nonthly
paynments under a pension plan until the participant’s death could
not be qualified under the REA and ERI SA, because it would require

the plan to “pay benefits to an individual ([the alternate payee’ s]
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successor) who is not an ‘alternate payee’ wthin the neaning of
ERI SA. " Id. at 367, 372. In that case, the non-participating
spouse’s interest in the participant’s retirenent plan was awarded
in a divorce action pursuant to California’ s conmmunity property
| aws. After the parties’ divorce, the trial court entered a
proposed QDRO, namng the non-participating former spouse an
al ternate payee.

Upon the participant’s eligibility under the plan, each nonth
the plan was directed to make paynents to the alternate payee, “or
her designated successor in interest should [she] predecease [the
participant], until term nated by [the participant’s] death.” Id.
at 367. In a later proceeding, the trial court determ ned the
order to be a QORO. The plan appealed to the California Court of
Appeal claimng, anong other things, that the order could not be
gual i fied because the wife’s successor was not an “al ternate payee”
within the contenplation of 29 U S.C. § 1056(d)(3) (K)

Consi dering whether the order in Shelstead violated the
statutory scheme, the California Court of Appeal explained that,
under a strict literal reading of 29 U S.C. 8§ 1056(d)(3)(B)(i)(1),
a donestic relations order designating a successor in interest
could be a valid QDRO because the statute does not expressly
precl ude such a designation. It only provides that an order is
qualified if it creates or assigns rights to receive pension

benefits to an “alternate payee.” So long as the statutory
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requirenents are satisfied, there is a qualified order and “the
fact that the order further permits the alternate payee to exercise
her rights under state conmmunity property | aw does not change this
conclusion.” 1d. at 371.

The Shelstead Court reasoned, however, that such an assi gnnent
still violates the “central purpose of the ERI SA and REA .
whi ch seek to provide for the econom c security of the partici pant
or the participant’s dependents-those defined as al ternate payees.”
Id. The Shelstead Court further explained that “' Congress’ primary
purpose in enacting the limted exceptionto ERISA's prohibition on
assignment and alienation was to safeguard the security of the
enpl oyee’ s immediate family members in the case of divorce or
separation.’” Id. (quoting Ablamis, 937 F. 2d at 1456-57)
(enphasis in Shelstead). Thus, it concluded, if testanentary
transfers were permtted by the order at issue, “a third party
‘successor’ would have the right to obtain benefits at the expense
of the living enployee; this outconme[,] is ‘inconpatible wth
[ ERI SA's] spendthrift provision.’”” 78 Cal. Rptr. 2d at 371 (quoting
Boggs, 520 U.S. at 852).

Additionally, the Shelstead Court reiterated the Suprene
Court’s concern in Boggs that the fiduciary obligations of the
plan, which, wunder 29 US. C 8§ 1056(e), apply only to the

“participants” and “beneficiaries,” would be inplicated because an

undesi gnated successor in interest is not a beneficiary under
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ERI SA. 78 Cal. Rptr. 2d at 371-72. See also, 29 U S.C. 8§
1056(d)(3)(J) (noting that an alternate payee, including a forner
spouse, is considered a beneficiary under ERI SA). The court
concluded that, “[r]ead together, ERI SA's statutory definitions and
fiduciary provisions prohibit a court from issuing a donestic
relations order requiring an ERISA plan admnistrator to pay
benefits to a person who does not fall within the definition of an
alternate payee.” 1d. at 372. Nevertheless, the Shelstead Court
was careful tolimt its holding to the facts of that case. 71d. at
905. The court remarked that its decision mght have been
different had the QDRO specifically identified as a successor in
interest an individual, such as a child, who was included within
the definition of “alternate payee.” The court noted that the plan
at issue did not provide for paynents through a “separate interest
approach,” whereby “a court may have additional options permtting
it to provide the divorced nonenpl oyee spouse with a form of
testanentary rights.” Id.

More recently, in Divich v. Divich, 665 N W2d 109 (S.D.
2003), the Suprenme Court of South Dakota consi dered, anong other
things, the validity of a QRO permtting the non-participant
spouse to devise to her estate her portion of pension plan benefits
were she to predecease the plan participant. The parties’ divorce
decree incorporated the terns of a settlenment agreenment, which

granted the non-participant forner spouse a vested one-half
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interest in her former husband’s retirenent account. 1d. at 111
Payment of benefits to the wife would occur on a nonthly basis.
Id. She attenpted to preserve her interest through a proposed QDRO
that provided, “if [she] predeceased [the husband (participant),]
her share of the retirement benefits would be payable to her
estate.” Id. Instead, the trial court adopted a QDRO providing
that, in the event the wife predeceased the husband, the wife’'s
portion of the benefits would revert back to the husband. The w fe
appeal ed.

Initially, the Divich Court stated that, under South Dakota’'s
marital property laws, a retirenent plan was a divisible marital
asset because it represented consideration to the spouse in |ieu of
a higher salary. 71d. at 112. Next, the court considered Ablamis
and the Ninth GCrcuit’s discussion of ERISA's survivor annuity
provi si ons, and concluded that, not only did the parties stipulate
that the plan at issue is exenpt from federal |egislation, but
ERI SA's spendthrift provisions were not applicable to QDRCs. The
court went on to hold that, because the grant of a share of
retirement benefits is a property right, it could be paid under the
terms of a QDRO to a non-participant spouse’s estate should she
predecease the plan participant. The court found persuasive the
wi fe’'s argunent that, had the plan participant bought her out of
her share of the retirenent plan, she would be free to devise that

noney to her estate. The court concluded that the result should
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not change nerely because the wife was paid on a nonth-to-nonth
basis instead of through a |unp sumaward. Id.

Wt hout expressly considering the issue, other courts have
uphel d QDRO s that grant the alternate payee’'s estate an interest
inthe alternate payee’ s benefits upon the alternate payee’s death.
See, e.g., Seal v. Raw, 954 S.W2d 681 (Mb. C. App. 1997).

The cases cited above are not controlling, and we do not find
Boggs and Ablamis particularly instructive on the i ssue presented.
Nei t her Boggs nor Ablamis concerned the entry of a QDRO. In fact,
in Ablamis, the Ninth Crcuit reasoned that, where a QDRO is
ent ered,

[s]ince [the divorced forner spouse’ s]

interest is ordinarily converted to cash or

other property at the time of divorce, it

follow s] necessarily that the [forner] spouse

woul d receive full right, title and interest

in the settlenment proceeds, and that she woul d

therefore be free to bequeath any funds

remaining at the tinme of death to the

beneficiary of her choi ce.
937 F.2d 1457. See also Shelstead, 78 Cal. Rptr. 2d at 372
(“[Under the separate interest approach, a court my have
additional options permtting it to provide the divorced
nonenpl oyee spouse with a form of testanmentary rights consistent
with . . . ERISA ”). Therefore, we are not persuaded by the Branco

and Shelstead opinions. That being said, we find guidance in the

reasoning of the Divich Court. Simlar to South Dakota law, in
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Maryl and a retirenent or pension planis a marital asset, which can
be divided pursuant to a marital property award. F.L. § 8-205.

As explained in Part |, through the Consent O-der, Husband
agreed to transfer to Wfe one-half of the marital portion of the
Pl an, not to exceed $25,000. The distribution was to take place by
way of a “roll-over to her designated plan.” Had a QDRO been
drafted that clearly reflected the parties’ intent for a “separate
interest” lunp sum distribution, Wfe's marital property award
coul d have been protected and Husband woul d not be able to assert
an interest in the marital property that he assigned to her.
Husband does not contend otherw se. Instead, he argues that the
ori gi nal QDRO effectively superseded the Consent O der.
Presumabl y, had the [unp sumdistribution occurred prior to Wfe’s
deat h, unl ess ot herw se provided for by the terns of her designated
plan, Wfe's portion of the award woul d becone part of the Estate.
In either event, we are not persuaded that a failure to subnmt a
proper QDRO prior to Wfe's death should alter that result.

The QDRO, as amended by the circuit court, however, provides
for paynent through the personal representative of Wfe's estate,
a party not included within the REA's definition of an “alternate
payee.” Courts have interpreted the provisions of the REA and the
29 U.S.C. 8 1056(d)(3)(K) definition of “alternate payee” strictly.
See Branco, 279 F.3d at 1158 (concluding that a domestic relations

order providing for paynent to a deceased fornmer spouse was not
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qual i fi abl e because a “deceased spouse” was not included within the
term*“forner spouse”). But see Shelstead, 78 Cal. Rptr. 2d at 365
(opining that, under a strict literal reading of 29 US C 8§
1056(d)(3)(B)(i)(1), a domestic relations order providing for
paynment to a successor in interest could be a valid QDRO because
the statute did not expressly prohibit such orders). To the extent
that it can be argued that paynent of an alternate payee’s interest
in a plan “through” the alternate payee’s personal representative
desi gnat es t he personal representative as the “alternate payee” and
renders the Amended QDRO unqualifiable, we believe that the QDRO
can be anended again, nunc pro tunc, to sinply nanme Wfe as the
“alternate payee,” and avoid the issue. W explain.

In the judgnment of divorce, the circuit court reserved
jurisdictionto secure a QDROprotecting Wfe’'s nonetary award. 1In
the original QDRO the court retained jurisdiction to nodify the
QRO “so as to make it a Qualified Donestic Relations Order that
reflects the parties’ intent, said nodification to be entered nunc
pro tunc, if appropriate.” This Court has previously explained

that an order entered nunc pro tunc is an entry now of sonething
actually previously done to have effect of fornmer date; office
being not to supply omtted action, but to supply omission in
record of action really had but omtted through inadvertence or

m st ake. Short v. Short, 136 M. App. 570, 578, 766 A 2d 651
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(2001) (quoting In re Peter’s Estate, 51 P.2d 272, 274 (Ckla
1935)).

In a slightly different context, courts have entered donestic
relations orders, granting a forner spouse an interest in a
deceased participant’s plan benefits, nunc pro tunc, to secure the
former spouse’s nonetary award. For exanple, in Patton v. Denver
Post Corp., 326 F.3d 1148 (10th G r. 2003), the United States Court
of Appeals for the Tenth G rcuit held that a donestic relations
order, which granted a forner spouse an interest in her deceased
spouse’s plan benefits and was entered nunc pro tunc, Wwas a
qual i fied domestic relations order. |In Patton, the parties nade
financi al disclosures during their divorce proceedi ngs. Wen the
husband inquired into his pension benefits with his enployer, the
enpl oyer di scl osed the husband’ s participationin one pension plan,
but inadvertently failed to disclose the existence of a second
plan. A donestic relations order granting the wife one-half of the
husband’ s interest in the disclosed plan, valued as of the date of
the parties’ divorce, was entered by a Colorado state court. The
husband | ater died before he had reached the age of retirenent or
becane eligible for benefits. As a result, under 29 US.C. 8
1055(a)(2), benefits were only payable under the plan to a
surviving spouse. Because the husband had not remarried at the
time of this death, his fornmer spouse qualified as a surviving

spouse pursuant to 29 U S. C. 8§ 1056(a)(3)(F)(i). The wife filed
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the court order granting her one-half of the disclosed plan with
the plan adm nistrator. The order was qualified and the plan
provi ded the fornmer spouse a |unp sum survivorship paynent.

The forner spouse believed that the paynent was very low in
light of the years of service her former spouse had provided to the
enpl oyer. A subsequent investigation reveal ed t he exi stence of the
second plan, which had not been disclosed at the time of the
di vorce proceedi ngs. Wen the former spouse presented the QDROto
the second plan adm nistrator, the plan refused paynent, claimng
that the order was not qualifiable because it increased the plan’s
liability and provided a type of paynment not otherw se avail able
under the plan, i.e., survivorship paynents to a former spouse not
designated prior to the plan participant’s death. The former
spouse returned to state court and requested a second order
di vidi ng the second plan in the sane manner as the first plan. The
state court entered an order nunc pro tunc, effective on the date
of the parties’ divorce. The nunc pro tunc order granted the
former spouse a one-half interest in the participant’s interest.
When the nunc pro tunc order was filed with the second plan, the
plan adm nistrator rejected the order. The wife then filed an
action to determne her right to paynent in the United States
District Court for the District of Colorado, which found in the

wife's favor.
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On appeal, the United States Court of Appeals for the Tenth
Circuit concluded that, although the domestic relations order was
entered and filed with the plan posthunously, the order did not
provide for an increase in benefits paid because it was entered
nunc pro tunc and therefore “nmust be considered to have been
entered before the death of the participant.” Id. at 1152.
According to the Patton Court, the nunc pro tunc order was “akin to
the correction of a clerical error, which is an accepted use for
nunc pro tunc orders.” Id. at 1153. The Court expl ai ned:

Al'l that occurred in this case is that the
state court and the parties previously |acked
full information as to the assets to be
distributed in the divorce settlenent. \Wen
those assets were finally discovered, the
court sinply allotted themas it had intended
under the original plan, i.e., as it would
have done had it been aware of their existence
at the tine. The historical facts were not
changed-two pension plans exi sted on the date
of the divorce as well as the date of death.
That is, once discovered, the second plan
sinply was added to the list of assets and
apportioned so as to achieve the sane
equi t abl e di vi si on of mari t al assets
originally intended by the donestic relations
court. No other person’s vested interest was
upset by this action.

Id.

The Patton Court went on to reject the United States Court of
Appeals for the Third Circuit’s reasoning in Samaroo v. Samaroo,
193 F.3d 185 (3d. CGr. 1999), in which that court held that a
beneficiary’'s interest had to be secured prior to the date of the
participant’s death and that an order entered nunc pro tunc was not
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qual i fi abl e because it provided for increased benefits. According
to the Tenth Circuit, the Third Crcuit’s opinion in Samaroo “was

not conpelled by statute or case |aw, and “‘work[ed] an
unwarranted interference with the states’ ability to adm nister
their donestic relations | aw and to effectuate equitable divisions
of marital assets.’” Patton, 326 F.3d at 1153 (quoting Samaroo, 193
F.3d at 192 (Mansmann, J., dissenting)). |In conclusion, the Tenth
Circuit explained the inportance of nunc pro tunc orders in the
cont ext of QDRGCs, remarKking: “Nunc pro tunc QDROs are desperately
needed in the donestic relations arena. There nust be a way to
secure a former spouse’s property rights to a pension that could
suddenly di sappear as a result of a technicality or a famly | aw
attorney’s inexperience in drafting QRO s.” 1Id. at 1154 (quoting
Gary Shul man, QODROs- The Ticking Time Bomb, 23 Fam |y Advocate, 26,
29 (2001)).

The United States Court of Appeals for the Eighth Grcuit in
Hogan v. Raytheon, Co., 302 F.3d 854 (8th Cr. 2002), and the
United States Court of Appeals for the NNnth Crcuit in Trustees of
the Directors Guild of America-Producer Pension Benefits Plans V.
Tise, 234 F.3d 415 (9th Cr. 2000), relied upon simlar reasoning
as the patton Court regardi ng the use of posthunously entered nunc

pro tunc domestic relations orders to reach simlar results. But

see Samaroo v. Samaroo, 193 F.3d 185 (3d. GCr. 1999).
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Here, due to inadvertent drafting m stakes, the original QDRO
failed to secure Wfe’'s interest in Husband' s pension as intended
by the parties prior to her death. Because a nunc pro tunc
anendnent of the QDRO relates back to the tine prior to Wfe's
death, we are persuaded that it will not fail for namng Wfe as
the alternate payee, even though she is now deceased.

Accordi ngly, assum ng, wthout deciding, that the QRO as
amended, is not qualifiable, it could be further anended by the
circuit court to secure the marital property award contracted for
by Wfe prior to her death. Therefore, we vacate the judgnent of
the circuit court and remand for further proceedi ngs consistent

with this opinion.

JUDGMENT OF THE CIRCUIT COURT
FOR HARFORD COUNTY VACATED;
CASE REMANDED FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION.

COSTS TO BE PAID BY APPELLEE.
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