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The issue this case presents is whether, pursuant to Maryl and
Code (1977, 1992 Repl. Vol., 1994 Cum Supp.) 8§ 16-205.1(n)(ii) of
the Transportation Article,! a notorist, who, as a result of a
prior detention on suspicion of driving or attenpting to drive
while intoxicated or under the influence of alcohol and after
failing a breath test for blood al cohol concentration? has before
been issued a restricted driver's license for enploynent is
entitled to the issuance of another nodified or restricted |icense
for a second breath test failure occurring within five years of the
first such failure. This issue requires us to interpret 8§ 16-

205.1(n)(ii). The Adm nistrative Law Judge® (ALJ) construed that

! Maryl and Code (1977, 1992 Repl. Vol., 1994 Cum Supp.) 8§
16-205.1 is Maryland's "inplied consent” and "adm ni strative per
se" law against drunk driving. "It provides for swft
adm ni strative action to suspend the drivers' licenses of drivers
who, after a police officer has stated reasonable grounds to
believe that the individual is driving under the influence of
al cohol, either refuse to take the test or who take the test and
are found to have an al cohol concentration of 0.10 or greater."
Mot or Vehicle Admn. v. Gaddy, 335 Md. 342, 344, n.1 643 A 2d
442, 443, n.1 (1994).

Unl ess otherwi se indicated, all future references are to the
Transportation Article.

2 |n Mtor Vehicle Admin v. Chanberlain, 326 Md. 306, 308,
604 A 2d 919, 920 (1992), we characterized test results revealing
an al cohol concentration of 0.10 or nore as "taking and failing
[a breath] test."

SMaryl and Code (1977, 1992 Repl. Vol.) 8§ 12-104(e)(2) of the
Transportation Article enpowers The Mdtor Vehicle Adm nistration
"to delegate to the Ofice of Adm nistrative Hearings the power
and authority under the Maryland Vehicle Law to render final
deci sions in hearings conducted under ... Title 16, Subtitles 1
through 4 of this article.” The Adm ni stration has chosen t hat
option. See MI. Regs. Code tit. 11, § 11.11.02.08 (1992)
(COVMR). An Adm nistrative Law Judge is a part of the Ofice of
Adm ni strative Hearings. See Maryland Code (1984, 1993 Repl.
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section to prohibit the issuance of a restricted license in this
case and the circuit court agreed. W shall affirm those
deci si ons.

l.

On March 25, 1994, Robert Charles Enbrey, the petitioner, was
stopped by a Montgonery County police officer for driving while
i ntoxicated. According to the Oficer's Certification and Order of
Suspensi on, Form DR-15A, the officer observed the petitioner
driving his car at a high rate of speed. After stopping the
petitioner, the officer noted a strong odor of al cohol, whereupon
he directed the petitioner to performcertain field sobriety tests.
As a result of his poor performance on the tests, the petitioner
was pl aced under arrest and charged with driving while intoxicated.

The petitioner agreed to take a breath test. Based upon the
test result, which indicated an al cohol concentration of 0.13, and

pursuant to 8 16-205.1(b)(3), the arresting officer, inter alia,

confiscated the petitioner's driver's |license and served himwth
an order of suspension. As was his right, see § 16-205.1(f), the
petitioner requested an adm nistrative hearing to show cause why
his driver's |license should not be suspended.

At that hearing, the ALJ introduced, on behalf of the Mtor
Vehicl e Adm nistration, the respondent, w thout objection, inter

alia, the Oficer's Certification and Order of Suspension; Form DR-

Vol ., 1994 Cum Supp.) 8 9-1605 of the State Governnent Article.
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15, an Advice of R ghts Form see Mtor Vehicle Admn. V.

Chanberl ain, 326 M. 306, 309, 604 A 2d 919, 920 (1992); the

breat hal yzer test results; and a copy of the petitioner's driving
record. The petitioner then testified that he needs a license to
attend alcohol prevention or treatnment prograns and for his
enpl oynent . He acknowl edged that, in 1991, he had received a
restricted license as a result of a prior proceeding pursuant to 8§
16-205.1. The petitioner argued, however, that, although this was
hi s second of fense, a suspension was not mandatory because he never
was suspended for his first offense. Noting that, on the prior
occasi ons, he had been issued a thirty day restricted license* he
points out that his driver's record reflected no suspension of his
|icense on that occasion. Believing that the petitioner
was not eligible for a nodified or restricted |icense, having

resol ved the issues to be decided at the hearing against him?® the

* The appellant qualified for a restricted |icense, pursuant
to 8 16-205.1(m, the predecessor to 8§ 16-205.1(n), because he
did not refuse to take the breathal yzer test, had not been
convi cted under 8 21-902, nor had his |license been suspended
within the previous 5 years, and he needed his license for
enpl oynment pur poses.

5 Section 16-205.1(f)(7)(i) sets forth the issues to be
deci ded at the hearing:

1. Wether the police officer who stops or
detai ns a person had reasonable grounds to
believe the person was driving or attenpting
to drive while intoxicated, while under the
i nfluence of al cohol, while so far under the
i nfluence of any drug or, or any conbi nation
of drugs, or a conbination of one or nore
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ALJ suspended the petitioner's driver's license for ninety days.
She rejected the petitioner's request that the suspension be
nodified to a restricted license, reasoning that the prior
suspension of the petitioner's license for a test failure,
occurring wwthin five years of the instant failure, rendered him

ineligible for a nodified or restricted license.?®

drugs and al cohol that the person could not
drive a vehicle safely, while under the

i nfl uence of a controll ed dangerous
substance, in violation of an al cohol
restriction, or in violation of 8§ 16-813 of
this title;

2. \Wiether there was evidence of the use by
t he person of al cohol, any drug, any

conbi nati on of drugs, any conbination of one
or nore drugs and al cohol, or a controlled
danger ous subst ance;

3. \Whether the police officer requested a
test after the person was fully advised of
the adm nistrative sanctions that shall be

i nposed, including the fact that a person who
refuses to take the test is ineligible for
nodi fication of a suspension or issuance of a
restrictive |license;

4. \Wether the person refused to take the
test;

5. \Whether the person drove or attenpted to
drive a notor vehicle while having an al cohol
concentration of 0.10 or nore at the tinme of
testing; or

6. |If the hearing involves disqualification
of a commercial driver's |icense, whether the
person was operating a conmmercial notor
vehi cl e.

6 The ALJ opi ned,

Now, the focus of this whole case is whether
this is a first offense or a second of fense,
because in a second offense you - if | make
these findings that the police officer did
everything properly, if your tests results
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The petitioner sought judicial review of that decision in the
Circuit Court for Montgonery County, which affirned the decision of

the ALJ.’ The petitioner then tinely filed a petition for

are over 0.10, which they were, then you get
a 90-day suspensi on because you are

prohi bited fromany kind of nodification, a
restricted license, if its a second

of fense. Now your attorney has said, t he
first one really didn't result in a
suspension. | don't - | understand the
argunent. | don't agree with the argunent.
You did get a restricted |icense, but your
privileges were suspended. All of your
driving privileges except for driving to work
and education purposes were suspended,
pursuant to section 16-205.1 of the Code
which is the sane section. That, in fact, is
a suspension that was subsequently nodified
by Judge Wallace. It counts as a suspension.

" Maryl and Code (1984, 1993 Repl. Vol., 1994 Cum Supp.),
8 10-222(h) of the State Governnent Article provides, in
pertinent part:

In a proceeding under this section, the court
may:

* * %

(3) reverse or nodify the decision if any
substantial right of the petitioner may have
been prejudi ced because a finding, conclusion
or decision of the final decision naker:

(1) is unconstitutional;
(11) exceeds the statutory
authority or jurisdiction of the

agency;
(ti1) results froman unl awf ul
procedur e;

(tv) is affected by any other error
of | aw

(v) is unsupported by conpetent,
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certiorari, pursuant to Maryland Code (1984, 1995 Repl. Vol.), 8
12-305 of the Courts and Judicial Proceedings Article® which we
gr ant ed.

.

The petitioner's argunents before this Court are nuch the sane
as his argunents before the ALJ. He maintains that his prior test
failure resulted in the issuance of a restricted |license, not a
suspension of that |icense. The MWA naintains, on the other hand,
that the petitioner is not entitled to have another restricted
license issued to him because, on the previous occasion, his

i cense was suspended pursuant to 8§ 16-205. 1. It argues that a

materi al, and substantial evidence
inlight of the entire record as
subm tted; or

(vi) is arbitrary or capricious.

8 Maryl and Code (1984, 1995 Repl. Vol.), 8§ 12-305 of the
Courts and Judicial Proceedings Article provides:

The Court of Appeals shall require by wit of
certiorari that a decision be certified to it
for review and determ nation in any case in
which a circuit court has rendered a final

j udgnment on appeal fromthe District Court or
has rendered a final judgnent on appeal from
an adm nistrative decision under Title 16 of
the Transportation Article if it appears to
the Court of Appeals, upon petition of a
party that:

(1) Review is necessary to secure uniformty
of decision, as where the sane statute has
been construed differently by two or nore

j udges; or

(2) There are other special circunstances
rendering it desirable and in the public
interest that the decision be reviewed.
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restricted license can only be issued after an individual's
privilege to drive has been suspended, that, in other words, the
i ssuance of a restricted license is, in effect, a nodififcation of
a suspended |icense. The petitioner counters that an individual's
license need not first be suspended in order that a restricted
i cense be issued.
[T,
It is well settled that ""'[a] statute is to be construed
reasonably and with reference to the Legislature's purpose, aimor

policy as reflected in that statute.'"" Motor Vehicle

Administration v. Vernmeersch, 331 MJ. 188, 194, 626 A 2d 972, 975

(1993) (quoting Mdtor Vehicle Adm nistration v. Shrader, 324 M.

454, 463, 597 A 2d 939, 943 (1991) (quoting Kaczorowski v. Gty of

Baltinore, 309 M. 505, 514, 525 A 2d 628, 632 (1987))).
""ITRlesults that are unreasonable, illogical, or inconsistent with
common sense shoul d be avoi ded whenever possible consistent with
the statutory language, wth the real legislative intention
prevailing over the intention indicated by the literal neaning.'"
Shrader, 324 M. at 463, 597 A 2d at 943 (quoting Potter v.

Bethesda Fire Dep't, 309 M. 347, 353, 524 A 2d 61, 64 (1987)

(quoting State v. Fabritz, 276 M. 416, 422, 348 A 2d 275, 278

(1975), cert. denied, 425 U S 942, 96 S. (. 1680, 48 L. Ed.2d 185

(1976))) .
We have consistently held that the Legislature's purpose in

enacting Maryland's Drunk Driving statutes was to protect the



8
public, and not the accused. In referring to those | aws, we noted

in Verneersch, that:

One of the nethods the Legislature chose to
acconplish that purpose [to protect the public
from drunk drivers] was to provide an
i ncentive for drivers detained under suspicion
of drunk driving to take, rather than refuse,
a test for al cohol concentration.

331 Md. at 194, 626 A 2d at 975, (citing Shrader, 324 Ml. at 464,

597 A . 2d at 944); Chanberlain, 326 Ml. at 313, 604 A 2d at 922
(1992). On the other hand, this Court pointed out that, by
submtting to a breathal yzer test and failing such a test,

[t] he Legislature contenplated not only that,

"[t]he suspension of the driver's |icense nust

occur whenever the statutory prerequisites

have been net, 8§ 16-205.1(f)(8)(v)," but that

the sanction applicable to the option the

driver chose al so occur.
Ver neersch, 331 Md. at 194, 626 A 2d at 975.

Section 16-205.1 provides for tw instances in which a
driver's license could be suspended for drunken driving: (1) when
the driver refuses to take a test for al cohol concentration and (2)
when the driver takes a test to determ ne al cohol concentration and
fails the test. Section 16-205.1(f)(8)(i) provides that, after a

hearing, at which all of the conditions precedent have been

satisfied, see Chanberlain, 326 M. at 331, 604 A 2d at 921,

including the fact that "[a] test ... was taken and the result

i ndi cated an al cohol concentration of 0.10 or nore," the notorist's
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"driver's license shall be suspended."® Section 16-205.1(f)(8)(v)
prescribes the I ength of the suspension:
(v) The suspension inposed shall be:

1. For a test result indicating an al cohol
concentration of 0.10 or nore ...

A. For a first offense, a suspension of 45
days; or

B. For a second or subsequent offense, a
suspension for 90 days...(enphasis added).

9 Section 16-205.1(f)(8)(i) provides, in pertinent part,
that a driver's license shall be suspended after a hearing if:

1. The police officer who stopped or detained
t he person had reasonabl e grounds to believe
t he person was driving or attenpting to drive
whil e intoxicated, while under the influence
of al cohol, while so far under the influence
of any drug, any conbination of drugs, or a
conbi nation of one or nore drugs and al cohol
that the person could not drive a vehicle
safely, while under the influence of a
control | ed dangerous substance, in violation
of an al cohol restriction, or in violation of
8§ 16-813 of this title;

2. There was evidence of the use by the
person of al cohol, any drug, any comnbi nation
of drugs, a conbination of one or nore drugs
and al cohol, or a controll ed dangerous

subst ance;

3. The police officer requested a test after
the person was fully advised of the

adm ni strative sanctions that shall be

i nposed; and

4. A. The person refused to take the test; or

B. Atest to determ ne al cohol concentration was
t aken and the test result indicated an
al cohol concentration of 0.10 or
nore at the tinme of testing.
(Enphasi s added).
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It is clear, therefore, that the suspension of the driver's |icense
IS mandatory.

A driver who takes and fails the test nmay be eligible,
however, for a suspension nodification. Section 16-205.1(n)
provides that the MWA my nodify a suspension or issue a
restrictive license if the |icensee denonstrates that:

(1) The licensee did not refuse to take a

t est;
(it) The Ilicensee has not had a |license
suspended under this section during the past 5
years;

(ti1) The licensee has not been convicted
under 8§ 21-902 of this article during the past
5 years; and

(iv) 1. The licensee is required to drive a
nmotor vehicle in the course of enploynent;

2. The licensee is required for the purpose
of attending al coholic prevention or treatnent
program or

3. It finds that the licensee has no
alternative neans of transportation avail abl e
to or fromthe licensee's place of enploynent

and, wthout the license, the Ilicensee's
ability to earn a living would be severely
i npai r ed.

When permtted, nodification of a suspended |icense or issuance of
arestricted license is discretionary with the ALJ. It is clear,
however, that the ALJ may consider that option only after he or she

has determ ned that the mandatory suspensi on applies.!  Thus, the

¥'n the Code of Maryland Regul ations (COMAR), the WA
interprets this provision as permtting a nodification of a
suspension or issuance of a restrictive license only if "the
i censee has not had a |license suspended or been issued a
restricted |license under Transportation Article §8 16-205.1
Annot at ed Code of Maryland, during the past 5 years." COVAR
11.11.03.09 (O(1). This interpretation is entitled to great
deference. See Magan v. Medical Mitual, 331 Md. 535, 546, 629
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i ssuance of a restricted license is, as the WA nmaintains, a two-
step process. First, the driver's license is suspended pursuant to
8§ 16-205.1. Second, the ALJ exercises his or her discretion to
nmodi fy the suspension and issue a restricted |icense. That being
so, 8 16-205.1(n)(ii) applies whenever a driver has previously been
issued a restricted license wwthin a 5 year period.

This Court inplicitly addressed, and rejected, t he

petitioner's argunent in Hare v. Mdtor Vehicle Admi nistration, 326

md. 296, 301 n.6, 604 A 2d 914, 916 n.6 (1992). In that case
responding to a related argunent, this Court opined:

Hare makes an argunent that was not presented
i n Chanberl ai n. He asserts, notw thstandi ng
the requirenent of § 16-205.1(f)(8)(i) that
the Admnistration suspend the driver's
license if it finds all four of the
prerequisites, "if the test is taken and
fail ed, the suspension of 45 days provided in
the statute is not mandated because the
Adm nistrative Law Judge my nodify the
suspension. " (Enmphasis in original). In
other words, he maintains that the possibility
of nodification renders the |icense suspension
nonmandat ory. W reject that argunent.
Unless there is a |icense suspension, there is
nothing to nodify or any need to issue a
restrictive |icense. Consistent with the
provi sions of 8§ 16-205.1(nm), Wbster's Third
New I nternational Dictionary (1986), p. 1452,
defines "nodify" as "to make nore tenperate
and | ess extrene: | essen the severity of:
noderate. " In Black's Law Dictionary, (5th
ed.) the definition is "To alter; to change in
i ncidental or subordinate features; enlarge,

A 2d 626, 631-32 (1993); Mrris v. Prince CGeorge's County, 319
Md. 597, 613, 573 A 2d 1346, 1354 (1990); Baltinore Gas & El ec.
v. Public Serv. Commin, 305 Md. 145, 161, 501 A 2d 1307, 1315
(1986).
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extend; amend; limt; reduce."
In light of the clear legislative intent behind the Adm nistrative
Per Se law, 8§ 16-205.1, it would be "unreasonable, illogical, or
i nconsi stent with conmon sense" to construe that section to nean
that the prior admnistrative proceeding resulting in the
petitioner being issued a restricted license did not also result in
a suspension of the petitioner's |icense. That interpretation
woul d wholly underm ne the Legislature's efforts to conbat drunk
driving. Thus, restating our position in Hare, we hold that
"[ulnless there is a |icense suspension, there is nothing to nodify

or any need to issue a restrictive license."” |d.

JUDGVENT AFFI RMED W TH COSTS.




