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This case was decided initially by the Court on 26 June 1997.
Both parties filed notions for reconsideration. W shall grant in
part and deny in part those notions. Such revisions to the
previously filed opinion, which has been recalled, necessary to
effect those parts of the notions as we have granted are incl uded
in the follow ng opinion. Those revisions do not change, however,
the decision on the nerits of the issues; they reflect nerely
clarifications of our reasoning.

Before us is yet another insurance coverage di spute stemn ng
froman accident involving equi pnent | eased to a carrier sanctioned
by the fornmer Interstate Comrerce Comm Ssion. Enpire Fire and
Marine | nsurance Conpany (Enpire) appeals from a judgnment of the
Circuit Court for Baltinobre County in a declaratory judgnent
proceedi ng in which the court concluded that Enpire was obligated,
under a policy it issued to Janes Perry, Jr. d/b/la J.P.
Transportation to defend or indemify for clains arising out of a
notor tort case. Enpire challenges the circuit court’s concl usion
that a truck driven by M. Perry was not operating in the business
of OS T. Trucking Co., Inc. (OS.T.), to whomthe covered vehicle
was | eased, thereby preventing the application of a “business use”
exclusion contained in the policy Enpire issued to M. Perry. In
addition, appellant clains that the court erred by not holding that
appel l ee, Liberty Mitual Insurance Conpany (Liberty), was not

obligated to provide coverage. Enpire asserts that, based on a



perm ssive use clause contained in a policy Liberty issued to

O S. T., Liberty was obligated to provide coverage for the vehicle

leased to O S. T. and being driven by M. Perry, the vehicle's
owner .

We agree with the circuit court’s holding that, at the tine of
the accident, the truck was not being operated in the business of
OS. T.. Because the circuit court failed to consider whether
Li berty was obligated to provide coverage under its perm ssive use
provi sion and because the record does not contain sufficient
undi sputed facts from which such a determnation can be nade
however, we must reverse the judgnment of the circuit court and
remand this case for further proceedings. In remanding this case,
we shall offer the trial court sone guidance for determ ning
whet her the perm ssive use provision applies and in reconciling the

potential dual coverage issues.

| SSUES
In order to facilitate our analysis of the instant appeal, we

have reordered and rephrased the questions presented by appell ant
as follows:

|. Whether the Peterbuilt tractor driven by

Janes Perry, Jr. was being used in the

business of OST. at the tine of the

acci dent.

1. Whether M. Perry is an insured under a



perm ssive wuse provision contained in an
i nsurance policy issued by Liberty to O S. T.

I11. Wiether Enpire's policy furnishes primary
l[Tability.
| V. Wiether Liberty's policy furnishes primry
l[Tability.
V. If both policies furnish primary liability,

how shoul d the two policies’ “other insurance
cl auses” be reconcil ed.

FACTUAL BACKGROUND

In the proceedings before the circuit court, the parties
submtted an agreed statenent of fact and exhibits. W have
excerpted the relevant portions of that statenent bel ow

Janmes Perry, Jr. is the owner and operator of
a 1986 Peterbuilt Tractor . . . . M. Perry
owned the subject tractor in January 1995.
M. Perry would haul trailers owned by other
entities at the request of [OS. T.]. M Perry
did business under the trade nane "J.P.
Transportation”.

I n January 1995, the subject tractor was under
lease with [OS. T.].[Y [OST.] was in the
busi ness of hauling |loads of freight . . . .
As stated in the | ease, M. Perry cannot pick
up or deliver trailers for another entity
without [OS. T.'s] prior permssion. [O S T.]

is a licensed I.CC [Interstate Commerce
Comm ssion] carrier operating under an |.C. C
permt . . . . In January 1995, the subject

tractor was operated with an adhesive |.C C

1 Mr. Perry and O.S.T. entered into the lease in question on 22 March 1994. The lease had a
term of one year



pl acard affixed, bearing the I.C.C. and D.O T.
[ Department of Transportation] Permt Nunbers
assigned to [OS. T.].

M. Perry was not enployed by [O S T.], but
was i nstead considered an i ndependent trucker.
[OS.T.] did not wthhold taxes or social
security from paynents nade to M. Perry.

Wth regard to schedul i ng t rucki ng
assignnments, M. Perry contacts the [OS T.]
di spatch office on a daily basis to obtain his
next assignnent. The arrangenent is described
by M. Perry as a "non-force dispatch,” . . .
[ meaning that O S. T] cannot force M. Perry to
carry a load involuntarily.

M. Perry is conpensated for each trip by
[OS.T.] Trucking 1in accordance wth a
desi gnated standard m | eage rate.

All repairs and maintenance to [M. Perry's]
truck are the responsibility of M. Perry.
Any needed repairs and nmaintenance to [M.
Perry's] truck were arranged by M. Perry.
M. Perry assunmed the cost of all fuel,
repairs and maintenance to his vehicle, and
was not reinbursed for those expenses .

* * %

The accident which is the subject of the
underlying case occurred in the |ate afternoon
on Friday, [20 January 1995].

M. Perry was | ast under dispatch by [O S . T.]
on Mnday, [16 January 1995], when he was
di spatched to take an enpty trailer to
Bayonne, New Jersey from Baltinore; and was
instructed to bring back a load to Baltinore.
On the return trip from Bayonne, New Jersey,
M . Perry began experiencing nechanica
problens with the tractor concerning a
pressure plate (related to the transm ssion).
The nechanical problem did not render the
tractor inoperable. M. Perry returned to
Bal ti nrore on Monday evening, [16 January 1995]
and delivered the full trailer to a warehouse



in Baltinmore. After conpleting this dispatch
whi ch had been given by [OS. T.], M. Perry
took the tractor without any trailer attached
for repairs.

By Tuesday, [17 January 1995], M. Perry had
taken the tractor to Chuck's Fleet Service on
North Point Road in Baltinore for repair of
the pressure plate. The tractor remained in
the shop throughout Wdnesday, Thursday and
Friday, i.e., [18, 19, 20 January].

By the late afternoon hours on Friday, [20
January], the repairs had been conpl eted; and
M. Perry retrieved the tractor from Chuck's
Fl eet Service at approximately 4 or 5 p.m.
M. Perry paid for the repairs, and was not
reimbursed by [OS. T.].

M. Perry had spoken wth the dispatch office
of [O.S.T], and anticipated his next dispatch
by [OS. T.] to be on Monday, [23 January].

Approxi mately two weeks earlier, M. Perry had
ordered parts from Beal's GVC Peterbuilt
deal ership located on Route 40 East. The
Peterbuilt dealership is located in route
bet ween Chuck's Fleet Service and M. Perry's
hone. Beal's dealership is the only
Peterbuilt dealership in Baltinore furnishing
parts for Peterbuilt tractors such as the
subject tractor. M. Perry recalls that the
parts on order were related to a toolbox
attached to the exterior of the subject
tractor. The tool box is approximtely three
feet long, and is |located on the side franme of
the tractor. The tool box acts as a step upon
which the driver enters and exists the
trucking cab conpartnent, and can be used to
store tools or other bel ongings. M. Perry
believes that the parts on order were for a
|l ock for the tool box and possibly a hinge.
After retrieving the tractor from Chuck's
Fleet Service on Friday, [20 January], M.
Perry drove into the Peterbuilt deal ershinp,
purchased the parts and drove out of the
deal ership onto Route 40. [OS.T] did not
reinburse M. Perry for these parts. The



accident that is the subject of the underlying
case then occurred on Route 40.

M. Perry was not en route to pick up or
deliver a trailer at the tinme of the accident.
M. Perry was not receiving any conpensation
by [O.S. T] from[17 January 1995 - Friday 20
January 1995]. At the tine of the accident,
M. Perry was on his way hone. At the tine of
the accident, M. Perry was not operating
under a bill of lading. The tractor was not
under dispatch. M. Perry was not hauling a
| oad, and the tractor was not connected to a
trailer. M. Perry was bobtailing[?] when the
acci dent occurred. (Operating a tractor
unattached to a trailer is commonly referred
to as "bobtailing"). M. Perry was "off-duty"
[17 January through 20 January 1995,
inclusive], the day of the accident. \V/ g
Perry did not believe that he was within the
control of [OS T.] at the tinme of the
accident, nor operating the tractor pursuant
to [OS.T.] instructions.

(Footnote omtted).

THE PERRY/ O . S. T. LEASE

On 22 March 1994, M. Perry and OS. T. entered into a one-year

2 Bobtailing refers to the operation of atractor without an attached trailer. See, e.q., Hartford
Ins. Co. v. Occidental Fire & Cas. Co., 908 F.2d 235, 236 n.2 (7" Cir. 1990); Nationwide Mut.
Ins. Co. v. Holbrooks, 187 Ga. App. 706, 371 S.E.2d 252, 255 (1988); St. Paul Fire & Marine
Ins. Co. v. Frankart, 69 I1l. 2d 209, 13 I1l. Dec. 31, 370 N.E.2d 1058 (1977); National Indem. Co.

V. Ness, 457 N.W.2d 755, 757 (Minn. App. 1990); Blackmer v. Travelers Indem. Co., 110 Misc.
2d 704, 705, 442 N.Y.S. 2d 923, 925 (Sup. 1981); Reevesv. B. & P. Motor Lines, Inc., 82 N.C.
App. 562, 346 S.E.2d 673, 675 (1986); Midwestern Indem. Co. v. Reliance Ins. Co., 44 Ohio
App. 3d 83, 541 N.E.2d 478, 481-82 (1988), appeal dismissed, 43 Ohio St. 3d 610, 539 N.E.2d
628 (1989). For the uninitiated, “bobtailing” should not be confused with “deadheading” which
refers to the operation of atractor-trailer when thetrailer is empty. See Central Nat'l Ins. Co. v.
Liberty Mutual Ins. Co., 685 F. Supp. 123, 126 (D.S.C. 1988); Frankart, supra; Grimesv.
Nationwide Mut. Ins. Co., 705 SW.2d 926, 928 (Ky. App. 1985); Ness, supra.

6



written notor vehicle | ease and agreenent. The | ease included the
follow ng terns:

: O. S. T. shall adhere to and performsaid
provi sions and |ndependent [M. Perry] wll
operate the Equipnent as the business of
O S T. may require, and perform such other
services herein stated for and in behalf of
OS. T., subject to the following ternms and
condi ti ons.

3. INSURANCE. QO S T. shall maintain insurance
for the protection of the public as required
by the Interstate Comrerce Comm ssion while
| ndependent is operating in the business of
O S. T., except Independent agrees to pay
$500.00 for danmge to property, caused by
accident arising out of the use of said
tractor in the business of OS. T, which OS. T.
is obligated to pay any third person. During
the term of this agreenent, the I|ndependent
agrees to provide and nmaintain, at his sole
expense, wth OS T. as an additional nanmed
insured, public liability and property damage
insurance . . . covering bodily injury,
si ckness or disease, including death, and
damages to property, caused by accident and
arising out of the use of said tractor when
not being used in the business of OS. T., as
for exanple, when the tractor is not pulling a
trailer or container/chassis for OQOS.T.

including so-called "bob-tail"” insurance.
4. MAI NTENANCE. | ndependent warrants that
said tractor, including all addi ti ons,

accessories, and equi pnment, are in good safe
operating and nechanical condition; and in
such condition as to conply wth all rules and
regul ati ons of t he Depart ment of
Transportation and with applicable statutes
and adm nistrative agency rules of any State
in effect where such vehicle is operated; and
| ndependent agrees to keep said tractor in
such condition at his own expense for the
duration of this |ease.



* * %

8. USE OF LEASED EQUI PMENT. As required by
[ICC] regqulations during the term of this
| ease, said tractor shall be used exclusively
by OS. T. and for no other person, firm or
cor poration, when engaged in t he
transportation of freight, and no freight wll
be transported by neans of said tractor
w t hout the know edge and consent of O S. T..
| ndependent will be entitled to no paynent
from OS. T. for any transportation rendered
unl ess the conditions of this paragraph are
strictly observed by | ndependent.

* * %

14. RESPONSI BILITY TO PUBLI C AND REGULATORY
AGENCIES: . . . Independent agrees to conply
fully with all applicable federal and state
| aws, rules, regulations and orders as well as
all O S. T. procedures . . . respecting the
operation, inspection and maintenance of
vehi cul ar equi pnent her eunder

THE EMPIRE PALI CY

M. Perry obtained a non-trucking use insurance policy from
Enpire that provided for bodily injury and property damage coverage
of $100, 000. Essentially, a non-trucking use, or “bobtail,”
i nsurance policy is intended to cover the insured when the vehicle
is not being operating in the business of an I.C. C. carrier-|essee.
The Enpire policy contained the follow ng provisions:

* * %

SECTION Il - LIABILITY COVERAGE FOR NON-
TRUCKI NG USE



A. COVERACE

1. WHO I S AN | NSURED

The followng are "insureds":

a. You for any covered "auto"

b. Anyone else while using wth your
perm ssion a covered "auto" you own, hire or

borrow except:

(1) The owner or anyone else from whom you
hire or borrow a covered "auto."

* * %

B. EXCLUSI ONS

Thi s insurance does not apply to any of the
fol | ow ng:

13. BUSI NESS USE

"Bodily injury" or "property damage" while a
covered "auto" is used to carry property in
any business or while a covered "auto" is used
in the business of anyone to whom the "auto"
is |l eased or rented.

SECTION |V - CONDI TI ONS

* * %

B. CGENERAL CONDI Tl ONS

* * %

5. OTHER | NSURANCE

a. For any covered "auto"” you own, this policy
provi des primary insurance. For any covered

9



"auto" you don't own, the insurance provided
by this policy is excess over any other
col | ecti bl e insurance.

THE LI BERTY PQOLI CY

O.S. T. obtained insurance through Liberty, which issued a
busi ness autonobile insurance policy that furnished liability
coverage of $1,000,000 for covered "autos." Li berty's policy
contained the follow ng pertinent provisions:

SECTION Il - LIABILITY COVERACGE
A. COVERACE
W will pay all suns an "insured” |egally nust
pay as damages because of "bodily injury" or
"property damage” to which this insurance
applies, caused by an "accident” and resulting

from the ownership, maintenance or use of a
covered "auto."

1. WHO I S AN | NSURED

The followng are "insureds":

a. You for any covered "auto":

b. Anyone else while using wth your
perm ssion a covered "auto" you own, hire or
borrow except:

(1) The owner or anyone else from whom you

hire or borrow a covered "private passenger
type auto".

10



d. The owner or anyone el se fromwhomyou hire
or borrow a covered "auto" that is not a
"trailer" while the covered "auto”:

(1) is being used exclusively in your business
as a "trucker"; and

(2) is being used pursuant to operating rights
granted to you by a public authority.

* * %

SECTI ON V - TRUCKERS CONDI TI ONS

* * %

B. CGENERAL CONDI Tl ONS

* * %

5. OTHER | NSURANCE - PRI MARY AND EXCESS
| NSURANCE PROVI SI ONS

* * %

a. This Coverage Formis Liability Coverage is
primary for any covered "auto" while hired or
borrowed by you and used exclusively in your
business as a "trucker" and pursuant to
operating rights granted to you by a public
authority. This Coverage Formis Liability
Coverage i s excess over any other collectible
i nsurance for any covered "auto" while hired
or borrowed fromyou by another "trucker"

f. Wien this Coverage Form and any other
Coverage Form or policy covers on the sane
basis, either excess or primary, we wll pay
only our share. Qur share is the proportion
that the Limt of Insurance of Qur Coverage
Form bears to the total of the limts of all
the Coverage Forns and policies covering on
t he sane basis

SECTI ON VI - DEFI NI TI ONS

11



N. "Trucker"™ means any person or organization

engaged

in the business of transporting

property by "auto" for hire.

In addition,

Liberty's policy had an MCS-90 Endorsenent?

attached to it, stating in relevant part:

In consideration of the premumstated in the
policy to which this endorsenent is attached,
the insurer . . . agrees to pay, within the

[imts

of liability described herein, any

final judgnment recovered against the insured
for public liability resulting from negligence
in the operation, maintenance, or use of notor

vehi cl es

subj ect to t he fi nanci al

responsibility requirenments of Sections 29 and
30 of the Motor Carrier Act of 1980 regardl ess
of whether or not each notor vehicle is
specifically described in the policy and

whet her or not such negligence occurs on any
route or in any territory authorized to be
served by the insured or elsewhere. Such

insurance as is afforded for public liability

does not
insured's
of their enploynment, or property

course

apply to injury to or death of the
enpl oyees while engaged in the

transported by the insured, designated as

car go.

It is understood and agreed that no condition,
provi si on, stipul ati on, or [imtation

cont ai ned
t her eon,

in the policy, this endorsenent
or violation thereof, shall relieve

the Conpany fromliability or fromthe paynent
of any final judgnent, within the Iimts of
l[iability herein deserved, irrespective of the

fi nanci al
of t he

condi tion, insolvency or bankruptcy
i nsur ed. However, al | termns,

conditions, and limtations in the policy to
which this endorsenent 1is attached shal

remai n
bet ween

in full force and effect as binding
the insured and the conpany. The

% The MCS-90 Endorsement is explained in greater detail, infra, at 17-18.
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insured agrees to reinburse the conpany for
any paynent made by the conpany on account of
any accident claim or suit involving a breach
of the terms of the policy, and for any
paynment that the conpany woul d not have been
obl i gated to nmake under the provisions of the
policy except for the agreenment contained in
thi s endorsenent.

This insurance is primary and the conpany
shall not be liable for ambunts in excess of
$1, 000, 000. 00 for each acci dent

PROCEDURAL HI STORY

This litigation involves two actions: 1) the underlying action
by the injured party against the | essor, |essee, and driver; and 2)
a second action for declaratory judgnent between the insurers to
determ ne which insurer is financially responsible for the |oss.
The issues presented by this appeal stemfromthe |atter action.
On approxi mately 24 January 1996, Patrick Lauer filed suit in the
Circuit Court for Baltinore County seeking recovery for injuries
he allegedly sustained in the 20 January 1995 accident with M.
Perry's truck. 1In his pleadings, M. Lauer naned, inter alia, M.
Perry, J.P. Transportation, and O S.T. as defendants. A coverage
di spute arose between Liberty and Enpire, the conpanies that issued
policies to OS. T. and M. Perry, respectively. Consequently, on
6 March 1996, Enpire filed a declaratory judgnent action in the

Circuit Court for Baltinmore County seeking a declaration that,

13



under the nontrucking policy it issued to M. Perry, either (1) it
was not obligated to defend or indemify for clains asserted in the
suit filed by M. Lauer; (2) if its policy did provide coverage,
that it was excess to the Liberty policy; or (3) if the Enpire and
Li berty policies both provided primary coverage, that Liberty
rei mburse Enpire for its pro-rated share of defense costs and any
indemity to be furnished. Pending the outcone of the declaratory
j udgnent action, Enpire agreed to provide a defense to the naned
def endant s.
The insurers filed cross-notions for summary judgnent. After

a hearing conducted on 14 August 1996, the court issued a "Ruling
on Cross Mdtions for Summary Judgnent” docketed on 22 August. The
court held that Enpire's non-trucking policy was the sole policy
t hat afforded coverage in the underlying notor tort action. 1In so
hol di ng, the court reasoned as foll ows:

At the time of the accident, the tractor was

not being used "in the business of" OS.T.

Perry was not operating the tractor in the

business of QO S T. because: Perry was not

under dispatch at the tinme of the accident,

and had not been for four days; Perry's next

di spatch was not until three days later; Perry

was not hauling a load for OS T., and the

accident occurred when Perry was on his way

home for [sic.] purchasing some mnor parts

for the tractor's tool box which he had ordered

two weeks previously.

Atinely notice of appeal foll owed.

ANALYSI S

14



We begin our analysis by attenpting to understand and explain
the labyrinth of applicable federal regulations governing the
interstate trucking industry applicable to this case. Pursuant to
the 1CC Termi nation Act of 1995, the existence of the Interstate
Commerce Conmmission (1.C.C) ended effective 1 January 1996.
Section 204(c) of the Act provides that suits comrenced before its
enactment were subject to the lawin effect prior to the sunset of
the .C.C.  Unfortunately, the statute does not address causes of
action, such as that enconpassed by the instant litigation, which
accrued prior to the Act’s enactnent but for which suit was not
filed until after its enactnment. Notw thstanding this hole in the
regulatory fabric, pursuant to a savings provision contained in

Section 204 of the Termination Act,® the rules and regul ations

4 The ICC Termination Act of 1995 abolished the Interstate Commerce Commission and
established the Surface Transportation Board within the Department of Transportation. Pub. Law
104-88, 109 Stat. 803, 29 December 1995. See 49 U.S.C. § 13906 €t. seq. We are confident this
action makes sense to someone.

® The provision provides that

al orders, determinations, rules and regulations (1) that have been issued, made,
granted, or alowed to become effective by the Interstate Commerce Commission, .
.. In the performance of any function that is transferred by this Act or amendments
made by this Act; and

(2) that are in effect on the effective date of such transfer . . . shall continue in
effect according to their terms until modified, terminated, superseded, set aside or
revoked in accordance with law by the Board, any other authorized official, a court

15



promul gated by the 1.C.C. continue in effect until revised or
revoked by parties designated in the Act’s savings provision.® As
such, despite the demse of the I.C. C., the relevant |aw remains
essentially the sane. As our final tribute to the 1.CC,
t hroughout the balance of this opinion we shall refer to the
regul ations governing the interstate trucking industry as the
“I.C.C regulations.”’

The 1.C.C. regulations governing |eases of vehicles to
carriers sanctioned by the I.C.C. can be traced to an early study
concluding that the use by Comm ssion-authorized notor carriers of
| eased vehicles led to several problens and abuses including
avoi dance of Comm ssion safety requirenents; the difficulty of

establishing the lessee’s responsibility for accidents; and a

general circunvention of the regulatory schene. See Anerican

Trucking Ass’'ns v. United States, 344 U S. 298, 302, 73 S. C. 307,

97 L. Ed. 337 (1953); Enpire Fire & Marine Ins. Co. v. QGuaranty

Nat’| Ins. Co., 868 F.2d 357, 362 (10" Gir. 1989).

In the 1950's, it was common practice for
trucking conpanies to attenpt to inmmunize
t hensel ves fromliability by using independent
truck drivers or by denom nating the regular

of competent jurisdiction, or operation of law . . . .

® Section 205 of the Act states that any reference to the 1.C.C. in federal statutes, rules, or
regulations is now deemed to refer to the Surface Transportation Board.

" Prior to 1996, motor carriers of property were regulated by both the ICC and Department of
Transportation. The ICC and the Department of Transportation had concurrent regulatory
jurisdiction over vehicles weighing 10,000 pounds that transported non-hazardous materials.
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drivers as independent contractors. To conbat
this practice and to ensure that the notoring
public was adequately protected, Congress
enacted 49 U.S.C. 8§ 11107 (fornerly 49 U S.C
8§ 3049e). See Transanerican Freight Lines
Inc. v. Brada MIller Freight Systens, lnc.,
423 U.S. 28, 96 S. . 229, 46 L. Ed. 2d 169
(1975). The federal statute and the
regul ati ons promul gated thereunder protect the
nmotoring public by requiring the trucking
conmpany to have <control of and to be
responsible for the operation of |eased
vehi cl es.

Wlson v. Rley Wiittle, Inc., 145 Ariz. 317, 701 P.2d 575, 578-79

(App. 1984).

Under the ICC regul ations, |eased vehicles are placed under

the responsibility and control of the |essee. See 49 CF.R 8
1057.12(c). The regulations also required that the | ease address
i nsurance cover age:

(1) The lease shall clearly specify the | ega
obligation of the authorized carrier to
mai ntai n i nsurance coverage for the protection
of the public pursuant to Conm ssion
regul ati ons under 49 U. S.C. 10927. The | ease
shall further specify who is responsible for
provi di ng any ot her insurance coverage for the
operation of the |eased equipnent, such as
bobtail insurance .

ld. 8§ 1057.12(j). In addition, the regulations prescribed that
| eased trucks display identifying placards throughout the term of

t he | ease. ld. 8 1057.11(c). See generally Steven J. Kalish

Al nost Evervythi ng vou Wanted to Know about | CC Leasi ng Requl ati ons,

55 Transp. Prac. J. 160 (Wnter 1988).

Congress al so enacted 49 U.S.C. § 10927 to provide protection

17



for the public by ensuring that 1.C. C carriers were independently

financially responsible. See Ford Mdtor Co. v. Transport |ndem

Co., 795 F.2d 538 (6" Cir. 1986); Carolina Casualty Ins. Co. v.

Underwriters Ins. Co., 569 F.2d 304, 312 (5'" Cir. 1978); S. Rep

No. 1650, 83d Cong., 2d Sess. 1-2, reprinted in 1954 U S.C. C A N.

2658. Pursuant to this statute, the |.C C pronul gated regul ati ons
i nposing financial responsibility requirenments on notor carriers.
Proof of financial responsibility was a prerequisite to obtaining
the necessary certification to qualify as an interstate notor
carrier. The financial responsibility requirenments covered
matters such as the type of insurance, the limts of insurance, and
a series of mandatory forns with which notor carriers were required
to conform See 49 CF. R § 1043.1(a)(1). Al carriers were
required to be able to indemify damages clains "for bodily
injuries to or death of any person resulting from the negligent
operation, mai ntenance or use of notor vehicles in transportation
, or for loss of or damage to property of others.” 1d.

The regul ations al so prescribed that a certified insurance policy
contain an Endorsenent for Mdtor Carrier Policies of |Insurance for
Aut omobile Bodily Injury and Property Damage under 49 U S . C. 8§
10927. This special endorsenent was conmmonly refereed to as the
BMC 90 Endorsenent. 1d., § 1043.7(a)(3).

In addition, notor vehicles with a gross weight of 10,000

pounds or greater were  subj ect to the Departnent of

18



Transportation’s regulatory jurisdiction. See 49 U S. C. § 31138
et. seq.; 49 CF.R 8 387.3(c)(1). Like its I.C.C. counterpart,
the DOT regul ations prohibited a notor carrier fromtransporting
property wunless it had nmet certain financial responsibility
requi renents. 1d. 88 387.7(a); 387.9. Pursuant to section 30 of
the Motor Carrier Act of 1980,8 the regulations established a
m ni mum |level of financial security of $750,000 for vehicles
transporting non-hazardous materials. See id. 8 387.9(1); see also
id. 8§ 1043.2(b)(2)(A). Further, insurance policies were required
to have a nmandatory endorsenent known as the MCS-90.° See id. §
387. 15. The MCS-90 Endorsenent was designed to satisfy the
|.C.C.'s regulations and the Departnent of Transportation
regul ati ons sinultaneously, obviating the need for obtaining the
BMC 90 Endor senent once the MCS-90 Endorsenent had been acquired.
Finally, the federal regulations mandated that 1 CC carriers

ensure that all vehicles operating under their permts underwent
regul ar mai nt enance and repair:

(a) Ceneral. Every notor carrier shal

systematically inspect, repair, and nmaintain,

or cause to be systematically 1nspected,

repaired, and nmintained, all notor vehicles

subject to its control

(1) Parts and accessories shall be in safe and
proper operating condition at all tines .

8 Pub. L. No. 96-296, 94 Stat. 793 (1 July 1980).
® MCS stands for Motor Carrier Safety.
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49 C.F.R 8§ 396.6.

We turn next to the general rules of construction enployed by
Maryl and courts when construing insurance policies. Ilnsurance is
"a contract whereby one undertakes to indemify another or pay or
provide a specified or determ nable anmount or benefit upon
det erm nabl e contingencies.” M. Ann. Code, art. 48A, § 2. An
insurance policy is "the witten instrunment in which the contract
of insurance is set forth . . . . 1d., 8§ 364. In Maryl and
therefore, insurance polices are construed |ike other contracts.

See, e.qg., North Rver Ins. Co. v. Mayor & City Council of Balto.,

343 Md. 34, 680 A 2d 480 (1996); Governnent Enployees Ins. Co. V.
Harvey, 278 M. 548, 366 A 2d 13 (1976); see al so, Bond v.

Pennsyl vania Nat'l Miut. Cas. Ins. Co., 289 Md. 379, 424 A 2d 765

(1981). Unli ke many other types of contracts, however, the
construction of insurance policies is also governed by "a few wel | -

established principles,” Pacific Indem Co. v. Interstate Fire &

Cas. Co., 302 Ml. 383, 388, 488 A 2d 486, 488 (1985), ans.

confirmed to, 774 F.2d 94 (4'" Cir. 1985), that are simlar to

those used in interpreting a statute. Travelers Ins. Co. V.

Bent on, 278 Ml. 542, 365 A 2d 1000 (1976). Conpare Pacific Indem,

supra, with Munt v. Munt, 59 MI. App. 538, 476 A 2d 1175 (1984).
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In fact, in Stanley v. Anerican Mtorists Ins. Co., the Court held

t hat when an insurance policy which apparently has had a nati onw de
use and has been judicially constructed in many states, the parties
to the insurance agreenent adopt the policy with the uniform
judicial construction accorded. 195 Md. 180, 73 A.2d 1 (1950).
The "first principle of construction of insurance policies in

Maryland is to apply the terns of the contract,"” Mutual Fire

Marine & Inland Ins. v. Vollner, 306 MI. 243, 250, 508 A.2d 130,

133 (1986), to determ ne the scope and limtations of its coverage.

Chant el Assocs. v. Munt Vernon Fire Ins. Co., 338 MI. 131, 656

A .2d 779 (1995); Lawyers Title Ins. Co. v. Knopf, 109 Ml. App. 134,

674 A 2d 65, cert. denied, 343 Md. 333, 681 A 2d 69 (1996). This

principle serves to achieve the touchstone of policy construction -
to ascertain and effectuate the intent of the parties to the

agreenent. Aragona v. St. Paul Fire & Marine. Ins. Co., 281 M.

371, 375, 378 A 2d 1346, 1348-49 (1977); see Schuler v. Erie Ins.

Exch., 81 M. App. 499, 568 A 2d 873, cert. denied, 319 M. 304,

572 A .2d 183 (1990). To divine properly the parties' intent, the
policy is viewed as a whole, wthout enphasis being placed on

particular provisions. Sullins v. Allstate Ins. Co., 340 Md. 503,

667 A.2d 617 (1995); Nolt v. United States Fidelity & Guar. Co.

329 Md. 52, 617 A 2d 578 (1993); Sinkins Indus., Inc. v. Lexington

Ins. Co., 42 Md. App. 396, 401 A 2d 181, cert. denied, 285 Ml. 730

(1979). Mor eover, whenever possible, each clause, sentence, or
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provision shall be given force and effect. See Pacific |ndem

supra; Truck Ins. Exch. v. Marks Rentals, Inc., 288 M. 428, 418

A . 2d 1187 (1980); Cottlieb v. American Auto. Ins. Co., 177 M. 32,

7 A 2d 182 (1939). The nature of the policy, its purpose, and the
facts and circunstances surroundi ng the execution of the insurance
agreenent are also inportant considerations in determning the

parties' intent. Pacific Indem, 302 Mi. at 388, 486 A 2d at 488.

Finally, statutes in force at the tinme the insurance contract was
entered into nust be read as a part of the contract when construing

the terms of the policy. See Inland Mut. Ins. Co. v. Stallings,

263 F.2d 852 (4" Cir. 1959). The legislative purpose of such
controlling statutes should also be read in conjunction with the

agreenent. See Keystone Mut. Cas. Co. v. Hinds, 180 MI. 676, 26

A.2d 761 (1942) (holding that insurance policy, issued pursuant to
a statute forbidding the operation of a notor vehicle until good
and sufficient security was given for the protection of the public,
be construed together with a statute in light of legislative
pur pose) . | ndeed, an insurance contract cannot be enforced as
witten when there is a statute requiring a different effect

Vol | ner, supra.

When exam ni ng the | anguage of the policy, an "ordinarily and
usual Iy accepted” neani ng should by accorded to the text, Aragona,
281 Md. at 371, unless there is evidence that the parties intended

to enploy the word "in a special or technical sense,” Cheney v.
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Bell Nat'l Life Ins. Co., 315 Mi. 761, 766, 566 A 2d 1135, 1138

(1989), or the contract provides a specific definition for the

wor d. See Valliere v. Allstate Ins. Co., 324 M. 139, 142, 596

A 2d 636, 638 (1991). If the policy "language i s unanbi guous and
plain as to its meaning, construction of the insurance contract is

within the province of the courts.” Pacific Indem, 302 M. at

389, 488 A . 2d at 488; Aragona, 281 Md. at 375, 378 A 2d at 1348.
Language is unanbiguous when it has only one neaning to a

reasonably prudent |ayperson. See Marks Rentals, Inc., 288 M. at

433, 418 A . 2d at 1190 ("an anbiguity does arise if, to a reasonably
prudent |ayman, the |anguage used is susceptible of nore than one
meani ng”) .

Unlike the majority of other states, Maryland does not follow
the rule that insurance policies are to be nost strongly construed

against the insurer. Sullins, supra; Travelers Ins. Co. v. Benton,

278 Md. 542, 365 A 2d 1000 (1976); Covernnent Enpl oyees Ins. Co. V.
DeJanes, 256 Md. 717, 261 A 2d 747 (1970). Instead, under Maryl and
jurisprudence, the ordinary standards of contract construction
govern in order to achieve an equitable and just construction.

Gottlieb, supra. Nevert hel ess, under general principles of

contract construction, if an insurance policy is anbiguous, it wll
be construed liberally in favor of the insured and against the

insurer as drafter of the instrunent. North River Ins. Co. supra;

WM Schlosser Co. v. Insurance Co. of N Am, 325 M. 301, 600
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A.2d 836 (1992); Aragona, 281 M. at 375, 378 A 2d at 1348-49.1°
The vitality of this rule is in no way conprom sed when the di spute

i nvol ves two i nsurance carriers. See, e.q., Commercial Standard

Ins. Co. v. General Trucking Co., 423 So.2d 168 (Al a. 1982).

Wth the aforenentioned rules of construction and the
pertinent |.C.C. regulations in tow, we shall “keep on trucking”?!
in order to construe the terns of the policies before us in order
to determne the respective risks of |oss against which Enpire and

Li berty contracted to insure. See Fischer v. Tyler, 284 M. 100,

394 A 2d 1199 (1978); MNeil v. Mryland Ins. Guaranty Ass'n, 48

Md. App. 411, 427 A 2d 1056 (1981). We shall first attenpt to

ascertain whether, at the tine the accident occurred, M. Perry was

10 Students of Latin, such as The Honorable John F. Fader, 11, (see John F. Fader, |1 and
Richard J. Gilbert, Maryland Family Law 83-1(a), at 55 (2d ed. 1995)), might recognize this as
the doctrine of contra proferentum. The principal rationale for thisrule is that, as a matter of
fairness, because the insurer prepared the policy, it isjust and reasonable that the drafter’s own
words should be construed against it. Ebert v. Millers Mut. Fire Ins. Co., 220 Md. 602, 155 A.2d
484 (1959). See generdly H.R. Weissberg Corp. v. New Y ork Underwriters Ins. Co., 260 Md.
417, 272 A.2d 366 (1971); Mateer v. Reliance Ins. Co., 247 Md. 643, 233 A.2d 797 (1967).
Essentially, Maryland courts apply the majority rule, but do so at a different point in the analytical
process. Maryland courts first ascertain the intent of the parties from the policy as awhole,
considering extrinsic and parol evidence to construe any ambiguity. Only if either no extrinsic or
parole evidence is introduced or if an ambiguity still remains after the examination of extrinsic
evidence will Maryland courts construe a policy against an insurer. Sullins, supra; Collier v. MD-
Individual Practice Assn, 327 Md. 1, 607 A.2d 537 (1992); W.M. Schlosser, supra.

" The phrase is generally attributed to the underground cartoonist, Robert Crumb.
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operating the tractor in the business of OS. T.*2 [|f we answer in
the affirmative, then Enpire is not required to furnish coverage
pursuant to § Il1., B., 13. of its policy (Exclusion for Business
Use). 3

Enpire asserts that M. Perry's use of the tractor for
pur poses of arranging for repairs and mai ntenance and retrieving
parts for the tractor was "in the business of" O S.T., thereby
triggering the business use exclusion contained in the policy it
issued to M. Perry. In construing the phrase "in the business

of," we shall follow the course of other courts that have sought

12 Generally, policies insuring carriers who |ease vehicles from an owner-operator attempt to
exclude from coverage an owner-lessor who would otherwise be an insured under apolicy’s
omnibus clause by requiring the lessor’ s operation to be exclusively in the business of the named
insured. See, supra, at 10 (paragraph 11., A., 1, d. of Liberty’spolicy). Thereverseistrue for
bobtail policiesissued to lessors. These policies contain provisions that exclude coverage when
the vehicle is used in the business of anyone to whom the vehicleisrented. See, supra, at 8
(paragraph 1., B., 13. of Empire s policy). Because both policies are essentially concerned with
the same issue, i.e., whether the leased vehicle was being used in the business of the lessee, we
shall only perform this analysis once by analyzing whether Empire’ s business use exclusion

applies.

13 See, supra, at 8. Empire concedes that Mr. Perry was an "insured" person, that the
Peterbuilt tractor he was driving at the time the accident occurred was a covered "auto" as
defined in the policy, and that the collision constituted an "accident” for which damages for
"bodily injury” or “property damage" are sought.

4 No ambiguity is present in Empire's business use exception clause. See, e.0., Matt v.
Hartford Acci. & Indem. Co., 212 So.2d 284 (La. App. 1968) (providing that it shall not apply
"while the automobile is being used in the business of any person . . .. to which the automobileis
rented” is clear and unambiguous); Lauritano v. American Fidelity Fire Ins. Co., 3 A.D.2d 564,
162 N.Y.S.2d 553 (1957), aff'd, 4 N.Y.2d 1028, 177 N.Y.S.2d 530, 152 N.E.2d 546 (1987)
(same). Accordingly, we need not interpret this clause against the drafter. Harford Ins. Co. v.
Occidental Fire & Cas. Co., 908 F.2d at 238; Ayresv. Kidney, 333 F.2d 812, 813 (6" Cir. 1964);
Wenkosky v. Protective Ins. Co., 698 F. Supp. 1227 (M.D. Pa. 1988); Central Nat'l Ins. Co. v.
Liberty Mut. Ins. Co., 685 F. Supp. 123 (D.S.C. 1988); Frankart, supra; Brun v. George W.
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gui dance from the anal ogous comon |aw doctrine of respondeat
superior.?® Accordingly, we shall consider whether the truck
driven by M. Perry was under the control of O S. T. or otherw se
furthering the business of OS T. at the tinme of the accident.

See, e.q., Liberty Mut. Ins. Co. v. Connecticut Indem Co., 55 F.3d

1333, 1137 n.5 (7th Gr. 1995) (enphasizing control aspect but al so

considering furthering business of |essee); Harford Ins. Co. V.

Cccidental Fire & Cas. Co., 908 F.2d at 239; Central Nat'l Ins. Co.

v. Liberty Mut. Ins. Co., 685 F. Supp. at 126 (applying furthering

the business test); Line Gty Miut. Ins. Ass'n v. Millins, 83 Chio

App. 3d 517, 521-23, 615 N. E. 2d 305, 308-09 (1992) (implicitly
approving trial court's application of respondeat superior analysis
and enphasi zing "furthering of the comercial interest" of |essee
test).

Appel  ant cites several decisions fromother jurisdictions in
support of its contention that M. Perry coul d have been operating
the truck in the business of OS. T. even though he was not pulling

atrailer or otherw se under dispatch. Enpire argues that the stop

Brown, Inc., 56 Misc. 2d 577, 289 N.Y.S.2d 722 (1968). Contra Assicurazioni Generali v.
Ranger Ins. Co., 64 F.3d 979, 983 (5" Cir. 1995).

1> See Ennisv. Crenca, 322 Md. 285, 587 A.2d 485 (1991) (scope of employment requires
that acts were done in furtherance of employer’ s business and were said to have been authorized
by employer); Hooper v. Brawner, 148 Md. 417, 129 A. 672 (1925) (rule of respondeat superior
rests on power of control of superior over subordinate). Lest there be any confusion, we are
borrowing from respondeat superior jurisprudence for the sole purpose of determining whether
Empire s policy furnishes coverage. We are in no way concerned with determining the party or
parties upon whose shoulders rests ultimate liability.
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at the Peterbuilt deal ership was in furtherance of the business of
the 1CC carrier-lessee, OS. T.. Enpire postulates that under the
federal regulatory regine, either OS T. was responsible for
mai nt enance of the vehicles it |eased, including any parts and
accessories, or, alternatively, OS T. was permtted to "cause"
sonmeone el se to performthe necessary mai ntenance. |n either case,
because the toolbox is a part or accessory of a |eased truck,
repairs and mai ntenance on the tool box were within the activities
of OS. T., the I.C C carrier. Furthernore, the OS T./Perry | ease
required M. Perry to performservices for and on behalf of OS. T,
i ncl udi ng keeping the tractor in good safe operation. Appellant,
t herefore, concludes that pursuant to either federal regulations or
the OS. T./Perry lease, the acquisition of the tool box parts was in
the furtherance of O S. T.'s business.

Appellant fails to acknow edge, however, that the accident
occurred while M. Perry was driving honme, after he had picked up
the parts for the tool box. GCenerally, once a | essor-driver returns
to his "home termnal" after conpleting an assignnment, his business
with the carrier-lessee is conplete. |If the |lessor then drives to
his residence, he is no longer operating the truck in the business

of the .C.C. carrier. See, e.qg., Pace v. Couture, 150 Ind. App.

220, 276 N E 2d 213, 218-19 (1971) (holding that trucker was not in
busi ness of anot her when he had dropped off |oad, was told he had

no ot her assignment, and thereafter bobtailed hone). In Saint Paul
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Fire & Marine Ins. Co. v. Frankart, the court formulated three

indicia for recognizing the point in tine when an owner-driver’s
engagenent in the | essee’s business termnates: (1) when he returns
to the point where the haul originated; (2) when he arrives at the
termnal fromwhich the haul was assigned; or (3) when he returns
to his "home termnal" -- the place from which he customarily
obt ai ns his next assignnent. 69 Ill. 2d at 218-19, 13 IIIl. Dec.
at 35, 370 N E. 2d at 1062. Furthernore, the driver-|lessor need not
formally return to the "hone-termnal”™ in order for his business
with the |.C.C carrier to be conplete. Instead, the driver-|essor
is no longer operating his truck in the business of the |I.C C
carrier once he has returned to the area from where he was

di spat ched. See MO ean Trucking Co. v. Qccidental Fire & Cas.

Co., 72 NC App. 285, 324 S.E 2d 633, review denied, 313 N.C 603,

330 S.E.2d 611 (1985)(holding that by returning to the area from
where he was di spatched, owner-|essor had effectively returned to
termnal fromwhere the freight was assigned and was not thereafter
"in the business of" the | essee at the tinme of the accident because

driver was heading hone). See also Liberty Mut. Ins. Co. V.

Connecticut Indem Co, 55 F.3d at 1337 (noting an inportant factor

i n decisions that have held truck was not operated in business of
| .C.C carrier was that driver had either conpleted delivery or was
not assigned any delivery when the accident occurred).

In the instant case, the accident occurred after M. Perry had
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returned to his "honme termnal." He was not under dispatch, nor
had he been assigned another |oad. Even assum ng, arguendo, that
the stop at the Peterbuilt dealership was for purposes of
furthering the business of the |I.C.C. carrier,!® once he purchased
the parts for the tool box, his business with the I.C.C carrier was
conpl et e. He was in the area of his "hone termnal” and was
headi ng hone. Based on the holdings of MO ain and Frankart, we
conclude that at the tinme the accident occurred, M. Perry was not
operating his truck in the business of O S T.

Appel  ant has not cited, nor has our own research uncovered,
a case holding that a vehicle was used "in the business" of a
carrier-lessee when the vehicle was being driven to driver-lessor's
hone after delivering a trailer, returning to the area of his hone

termnal, and not having another | oad assi gned. As such, the bevy

1 There is authority for appellee's position that the repairs in question were in the business of
the driver-lessor, rather than the carrier-lessee. Appellant cites Neal v. St Paul Fire & Marine Ins.
Co., 197 Neb. 718, 250 N.W.2d 648 (1977), in which an accident occurred while a tractor was
being driven by an owner/operator to be serviced. The court held that this was in the "business’
of the operator instead of the carrier, although the carrier received an incidental benefit from the
fact that the operator attended to maintenance of the tractor between trips. The court premised
its holding on the fact that the servicing and maintenance of the tractor were the sole
responsibility of the owner/operator and were to be done at his expense, and when the
owner/operator was carrying no freight of any kind at the time the accident happened. |d. at 650.
Furthermore, in Protective Ins. Co. v. Dart Transit Co., 293 Minn. 402, 197 N.W.2d 668 (1972),
adriver-lessor was driving his tractor from his residence to arepair garage to have repairs made
on the tractor when an accident occurred. The court held that an exclusion contained in the
lessor's bobtail policy asto coverage when the equipment is operating under orders of atrucking
company was inapplicable notwithstanding that after the repairs were completed the insured
intended to make atrip for the trucking company. The responsibility for repairs were established
by the lease and he was not under orders from the company to repair. See also Nationwide Ins.
Co. v. Do Compo, 168 N.J. Super. 561, 403 A.2d 948 (1979).
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of cases cited by Enpire fails to extricate it fromits coverage

obligations. Liberty Mut. Ins. Co. v. Connecticut Indem Co., 55

F.3d 1333 (driver en route to retrieve and conplete assigned
delivery; driver had taken trailer away from term nal but had
uncoupled it fromhis tractor so that he could bobtail hone for

weekend); Harford Ins. Co. v. Cccidental Fire & Cas. Co., 908 F.2d

235 (accident occurred while driver was in process of making a
delivery for the | essee and was en route to pick up trailer that
required repairs in order to conplete delivery); Freed v.
Travelers, 300 F.2d 395 (7th Cr. 1962) (accident occurred while
owner was taking tractor |eased to trucking conpany to a garage for

repairs); Central Nat'l Ins. CGo. v. Liberty Miutual Ins. Co., 685 F

Supp. 123 (driver was pulling enpty trailer between termnals);

Carriers Ins. Co. v. Giffie, 357 F. Supp. 441 (WD. Pa. 1973)
(accident occurred during an inspection required by carrier,
pursuant to carrier's conpany policy at a garage selected by

carrier and at the cost of carrier); Enpire Fire & Marine Ins. Co.

V. Insurance Co. of the State of Penna., 638 So. 2d 102 (Fla.

App.), cert. denied, 513 U S. 1051, 115 S. . 655, 130 L. Ed. 2d

558 (1994) (accident occurred when a trucker bobtailed to a service

station to obtain an oil change between assignnments); Sinpkins v.

Protective Ins. Co., 94 Ill. App. 3d 951, 50 Ill. Dec. 449, 419

N. E. 2d 557, 561 (1981) (basing its decision on fact that driver was

under dispatch, the court held that owner heading to termnal to
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pick up load was operating in business of carrier); Millins, 83
OChio App. 3d 517, 615 N E. 2d 305 (holding that truck was not being
driven for personal purposes when upon being notified that he was
next inline for a l|oad, owner drove toward termnal to be ready to
recei ve |load).v

W are mndful of the inference that M. Perry probably
intended to install the parts he had purchased once he arrived at
his residence. As such, Enpire mght contend that at the tine of
the accident, the tractor was being operated in the business of
O.S.T. because he was heading toward the facility wherein he
intended to have the necessary repairs effectuated, nanely his
residence. Such reasoning, however, would eviscerate the hol di ngs
of Md ain and Frankart because it could always be argued that the
| essor-driver was heading honme in order to perform sonme m nor
repairs on his truck and, therefore, was in the business of the
trucker-carrier. Furthernore, we note in passing that the nere
fact that the vehicle was under |ease is not dispositive of whether
the vehicle was being used in the business of the | essee. As the
trial court recognized, to hold otherwi se would render the |essor’s
bobtail insurance a nullity because if the permanent |essee’s

i nsurer was always liable, there would be no need for the lessor to

7 In Mullins, the court declined the insurer's invitation to apply workers compensation law
under which an employee injured on the way to work is not considered to have been injured "in
the course of employment.” Under respondeat superior principles, however, the court concluded
the facts made it clear that the truck driver was engaged in the lessee’ s business when the accident
occurred.
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obtain bobtail insurance. See also Gines v. Nationw de Mit. Ins.

Co., 705 S.W2d 926, 931 (Ky. App. 1985). Clearly, there nmust be
sone point when a | eased bobtailing tractor is not being operated
in the business of the carrier-lessee. |In this case, we hold that
one such instance is when a truck is being driven to the driver-
| essor's residence after delivering his assigned | oad and returning
to the area fromwhere he was di spat ched.

Finally, Enpire’'s public policy contentions cannot rescue it
fromits coverage obligations. The nere fact that the |lessee is
ordinarily liable by virtue of the federal regul atory scheme!® does
not prevent liability from being inposed upon the lessor. Carolina

Cas. Ins. Co. v. Insurance Co. of N Am, 595 F.2d 128, 139 (3d

Cir. 1979); Huber v. Henley, 669 F. Supp. 1474, 1482 (S.D. Ind.

1987); Johnson v. Mtors Dispatch, Inc., 172 Ind. App. 285, 360

N. E. 2d 224 (1977); contra Proctor v. Colonial Refrigerated Transp.,

Inc., 494 F.2d 89, 92 (4" Cr. 1974) (referring to 49 CF. R
1057.12(c)(1), the court held that regulations required carrier-
| essee to “assunme full responsibility for negligence of [the

| essor] as driver of the |eased equipnent”); Ryder Truck Renta

Co., Inc. v. UT.F. Carriers, Inc., 719 F. Supp. 455, 459 (WD. Va.

1989), aff’'d, 907 F.2d 34 (4" Cr. 1990). |If a lessor could be
held liable, it follows that its non-trucking use insurer may have

to furnish coverage in accordance with the ternms of the policy it

'8 See, infra, at 39-41.
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i ssued. Accordingly, public policy does not require that insurers
of |l essors be absolved fromrisks they voluntarily assume solely
because the vehicle was subsequently leased to an interstate

carrier. Empire Fire and Marine Ins. Co. v. Quaranty Nat’'l 1ns.

Co., 868 F.2d 357 (10th Cr.); Anerican Ceneral Fire and Cas. Co.

v. Truck Ins. Exch., 660 F. Supp. 557 (D. Kan. 1987).

Having determned that the "business wuse" exclusion in
Enpire's policy does not alleviate appellant's duty to furnish
coverage, we now address appellant's contention that Liberty is
obligated to provide coverage under a permni ssive use provision
contained in the policy Liberty issued to OS. T. Qur review of the
proceedi ngs below clearly indicates that this contention was raised
with the circuit court. Unfortunately, the record does not
indicate why the trial court failed to travel this potential avenue
of coverage in its Ruling on Cross Mdtions for Summary Judgnent.

Appel | ee offers several argunents in support of a finding of
no coverage under its policy's perm ssive use provision. First,
Li berty refers us to the Court of Appeals's decision in Fisher v.
Tyler, 284 M. 100, 394 A 2d 1199 (1978). In Eisher, the term
"hired auto" was not defined in a policy, but the Court defined

hired autonobile to nean an autonobile "whose tenporary use has
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been engaged for a fixed sum"™ Further, appellant cites Black's

Law Dictionary which defines the verb "hire" as "[t]o purchase the

tenporary use of a thing, or to arrange for the |abor or services
of another for a stipulated conpensation.” 1d. at 729 (6th ed.
1990). Accordingly, appellee focuses upon the conpensatory aspect
of the aforenentioned authority in urging us to conclude that the
tractor being driven by M. Perry was not under hire at the tinme of
the acci dent because M. Perry was not then being conpensated for
the use of the trailer
We note at the outset that there appears to be a great deal of

variation in omibus clauses frompolicy to policy.

Because these clauses are part of contracts,

it follows that they nust be interpreted

pursuant to their terns on a contract by

contract basis, and not by sweeping | anguage

saying that regardl ess of the exact provisions

of the contract we shall interpret al

simlar, but not identical, contracts alike.

Nati onal Grange Mut. Ins. Co. v. Pinkney, 284 M. 694, 704, 399

A .2d 877, 883 (1979). As such, the definitions of "hire" offered
by appellee, while of some utility, are not dispositive in our
anal ysi s. Before we can accept the definition of hired that
appel | ee urges upon us, we nust view the policy in its entirety,
rat her then casting a myopic focus on one isol ated provision. See

Sullins, supra; Nolt, supra; Sinkins Indus.., Inc. v. Lexington

Ins., supra. In so doing, we note that, absent a provision to the

contrary, the sanme words used in different clauses wll be
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construed to have been used in the sane sense. Strand v. State

Farmins. Co., 34 Chio App. 3d 97, 517 N.E 2d 265. (1986) Thus, in

det erm ni ng whet her appellee's construction of the termhired is
reasonabl e and conports wth the statutory policy mandating that
operators of notor vehicles furnish adequate security as
enunerated by the germane federal and state regulations,?! we
exam ne all provisions containing the term hired, and enploy the
definition of hired suggested by appell ee.

In performng this analysis, we need venture no further than
T11., A, 1., b., of Liberty' s policy. See, supra, at 9. In sum
this provision extends coverage to the owner of a covered auto from
whom the policy holder "hires" or borrows a covered auto while the
auto is being used exclusively in OS. T.”s business as "trucker."
Appel l ee’s construction nust be rejected because it has the
potential for creating serious coverage gaps between appellant’s
bobtail policy and appellee’ s trucking-use policy. Based on
appel lee’s definition of hired, situations wll arise when a
tractor would not be covered by either an I.C. C. carrier’s trucking
policy or the owner-lessor’s non-trucking use policy. For
i nstance, a tractor en route to a repair shop for necessary repairs

is frequently deened to be operating in the business of the |I.C C

% See, e.q., Md. Ann. Code, art. 48A, § 541; Md. Code Ann., Transp. |l § 17-103. The
remedial purpose of Maryland's compulsory insurance law is to ensure that those who own and
operate motor vehiclesregistered in the State are financially able to pay compensation for
damages resulting from motor vehicle accidents. Enterprise Leasing Co. v. Allstate Ins. Co., 341
Md. 541, 671 A.2d 509 (1996).
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carrier. In such cases, however, a business use exclusion in a
non-trucking insurance policy wuld relieve the non-trucking
insurer from liability. In addition, the |essor-owner is
frequently not conpensated while the vehicle is undergoing
mai nt enance. Because the |essor-owner is not being conpensated
during periods in which the vehicle is en route to the repair shop,
appel | ee woul d have us hold that the truck is not hired, thereby
resulting in a finding of no coverage on the part of the |I.C C
carrier’s policy. Because neither policy would afford coverage in
t hese instances, appellee’'s definition of hired nust be rejected.
Further, we note that the term “hired” is sufficiently vague to
render the provision anbiguous. Absent the aforenentioned
statutory policy, we cannot ascertain whether the termwas intended

t o enconpass vehicles under a |lease or rental agreenent, see Wells

v. Allstate Ins. Co., 327 F. Supp. 622 (D.S.C. 1971) (terms hiring

and renting are synonynous), or was limted to vehicles hired on a
nore tenporary basis. Because the record does not contain any
parole or extrinsic evidence to aneliorate this anbiguity, we shall
construe the term against the drafter, Liberty. Accordingly, we
conclude that, at the tinme of the accident, M. Perry’'s truck was

hired by the Liberty policy’'s naned insured, OS. T.2

% \We also note in passing that polices usually exclude from omnibus insured clauses the owner
of any vehicle hired by theinsured. Such an exclusion is generally warranted because the the
owner of aleased vehicle ordinarily carries his own liability insurance. See Good v. Reliance Ins.
Co., 598 F. Supp. 332 (D. Wyo 1984); Longsdorf v. Tunson, 200 F. Supp. 828 (D. Colo. 1962).
Usudly, policies with a permissive use clause that exclude the owner of avehicle from whom the
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Turning to whether M. Perry’s use of the |leased tractor was
perm ssive, both parties, while acknow edging that the circuit
court failed to address this issue, invite us to resolve this
guestion, respectively contending that M. Perry’ s use was either
perm ssive or not perm ssive. Appellant posits that because the
tractor belonged to M. Perry, his use of the truck nust
necessarily have been perm ssive. Further, appellant asserts that
the lease required M. Perry to perform such other services on
behalf of OS T., including OS. T.”s duty to maintain and keep the
tractor safe. Appellee retorts by noting that there is nothing in
the record indicating that M. Perry had perm ssion to use the
truck when the accident occurred, thereby mandating a finding of no
per m ssi ve use.

Perm ssion is "[a] license to do a thing; an authority to do
an act which, without, would have been unlawful. [It is a]n act of
permtting, formal consent, authorization, |eave, license or
liberty granted, and it has a flexi ble neani ng dependi ng upon the

sense in which it is used." Nationwide Mit. Ins. Co. V.

Continental Cas. Co., 87 M. App. 261, 269, 589 A 2d 556, 560

(1991) (quoting Black's Law Dictionary at 1026 (5th ed. 1979);

2
D
D

policy holder hires, rents, or leases, will provide coverage el sewhere when the owner-lessor is
operating the insured vehicle in the business of the policy holder. The policy issued by Liberty in
this case did not completely exclude the owner of vehiclesleased to O.S.T. from its permissive
use provision. Instead, only owners of “private passenger type auto[s]” were excluded. In
contrast, Empire’s policy excluded all owners of vehicles leased by the named insured from its
permissive use provision.
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also Fisher v. United States Fidelity & Guar. Co., 86 M. App. 322,

586 A.2d 783 (1991) (quoting Black's lLaw Dictionary (6th ed.

1990)). Odinarily, a presunption exists that the driver of a
vehicle is a perm ssive user, effectively shifting the burden of
proof to the insurer to establish that the driver did not have

perm ssion when the accident occurred. State Farm Mut. Auto Ins.

Co. v. Martin Marietta Corp., 105 Md. App. 1, 657 A 2d 1183 (1995),

appeal dism ssed, 342 Ml. 603, 679 A 2d 104 (1996). The existence

of permssion "is largely a factual determ nation, and one which
varies in response to the circunstances presented in each case.”

Bond, 289 Md. at 385, 424 A 2d 768. See Liberty Miut. Ins. Co. V.

Tiller, 189 Va. 544, 53 S. E 2d 814 (1949) (hol di ng that perm ssion

was a question of fact in case where vehicle was driven by person

enpl oyed to drive truck who kept it at all tinmes). See generally,

12 Couch on Insurance 2d § 45:366 (1981). |In construing permssive

use provisions, therefore, Maryland courts enploy a "total facts”
approach, relying on the policy |anguage and the particular facts

at hand. See Cohen v. Anderson Home Assur. Co., 255 Md. 334, 258

A.2d 225 (1969).2' See generally A Janquitto, Maryland Mbtor

Vehicle Insurance 8§ 7.7(B) at 176 (1992).

One prerequisite to coverage under a perm ssive use provision,

whi ch both parties have overl ooked, is that the person ostensibly

2L Cf. De Jarnette v. Federal Kenper Ins. Co., 299 Md. 708, 714, 475 A.2d 454, 457 (1984) in
which the Court recognized that omnibus clauses are designed to provide coverage and, therefore,
"must be liberally construed in favor of the insured.”
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giving permssion or consent nust have the power to do so.
Accordingly, under the "total facts" approach, the Court of Appeals
has limted the scope of who may grant perm ssion to only persons

who have the right and power to control the vehicle. Keystone |ns.

Co. v. Fidelity & Cas. Co., 256 M. 423, 260 A 2d 275 (1970)

Selected Risks v. Mller, 227 M. 174, 175 A 2d 584 (1961). I n

Sel ected Ri sks, a wonan was the naned i nsured and record owner of

a car purchased by her husband, who was unable to obtain financing
in his own name because he was unenployed. Fromthe tinme of their
separation until the tine of the accident, the car was in the sole
control of the husband. Thus, the naned insured, although the
title owmer, was not the true or equitable owner of the vehicle.

The policy in Selected Risks covered, in relevant part, the

operation of the owned vehicle by the naned insured, any resident
of the sanme househol d, and any ot her persons, provided the actual
use was with the perm ssion of the naned insured.

The Court in Selected Risks held that the third-party driver

who had the perm ssion of the husband to use the car at the tine of
the accident was not a "person insured' under this provision
because he had no permssion fromthe wife, the naned insured. The
Court found that the lack of actual ownership interest vitiated the
naned insured's ability to grant perm ssion. Accordingly, coverage
was not extended to the permttee of the equitable owmer. In so

hol di ng, the Court reasoned as foll ows:
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[ T] he word "perm ssion” or "consent" connotes
the power to grant or wthhold it, and,
t her ef ore, in order for one's wuse and
operation of an autonobile to be within the
meani ng of an ommibus clause requiring the
perm ssion or consent of the naned insured

the latter nust, as a general rule, own the
i nsured vehicle or have such an interest in it
that he is entitled to the possession and
control of the vehicle and in a position to
gi ve such perm ssion. Thus, it has been held
that an omi bus or extended coverage clause in
an insurance policy requiring the perm ssion
of the nanmed insured does not apply, where
the insurance is taken out in the name of one
not the real owner, to cover the real owner in
actual possession and control of the vehicle,
since the nanmed insured does not have the
power to grant or w thhold perm ssion.

Sel ected Risks, 227 M. at 1178, 175 A . 2d at 586. See al so

Unsatisfied daimé& Judgnent Fund v. United States Fidelity & Guar.

Co., 256 Md. 412, 260 A 2d 279 (1970); Wehland v. Nationw de Mit.

Ins. Co., 336 F. Supp. 360 (D. M. 1971) (applying Maryland | aw);

Howel | v. Accident & Cas. Ins. Co., 32 Tenn. App. 83, 221 S.W2d

901 (1949). See generally 7 Am Jur. 2d, Autonobile |Insurance, 8§

115 (1963), gquoted with approval in Unsatisfied daim & Judgnent

Fund, 256 Md. at 418. Finally, one |eading comentator has opi ned:

The perm ssion granted nmust be in the nature
of a revocable license, and inplies a right to
refuse, and does not extend to rel ationships
i n which the donor of perm ssion does not have

power to termnate the |icense. Li kew se,
there is inplicit in the termthe el enment that
the autonmobile is still the property of the

insured, and that its return to him is
contenplated. Thus, there is no operation of
a vehi cle under a pern ssion when the operator
has the right and power to use the autonobile
and does so by virtue of his own right and not
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by pern ssion of another.

12 Couch on lInsurance 2d 8 45:343 (1981) (enphasis added)

(footnotes omtted). |In other words, a perm ssive use provision is
i nappl i cabl e when the insurance was taken out in the nane of one
who is not the real owner, to cover the real owner in actual
possession and control of the vehicle, because the nanmed insured

does not have power to grant or withhold perm ssion. See Didlake

v. Standard Ins. Co., 195 F. 2d 247 (10th Cr. 1954).

Turning to the context of liability arising out of equipnent
| eased to an I.C.C. carrier, our research failed to uncover a case
squarely addressing whether an 1.C.C. carrier is vested with the
power to grant permssion to an owner-lessor so as to bring the
owner within the anbit of a policy’ s permssive use clause. In the
case at bar, contrary to the I.C.C. regulations, the O S. T/ Perry
| ease does not expressly provide that OS T. is to be granted
excl usi ve possession and control of M. Perry' s truck during the
term of the |ease. Nonetheless, it would certainly be proper to
graft onto the lease 49 CF. R § 1057.12(c), which requires that
| essees assune full responsibility and control over the vehicles
they | ease. From section 1057.12(c) one coul d deduce that because
the regulations require a lessee to assune full control over
vehicles it | eases, a | essee nust necessarily have the authority to
grant an owner-lessor the requisite permssion so as to satisfy

this threshold under a perm ssive use clause. In our view,
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however, section 1057.12(c), even when grafted onto the
O S. T./Perry | ease, does not conpel such a conclusion as a matter
of | aw.

“In order to protect the public fromthe tortious conduct of
judgment proof operators of interstate notor carrier vehicles,
Congress . . . anmended the . . . Act to require a notor carrier to
assunme full direction and control of |eased vehicles.” Price v.

West norel and, 737 F.2d 494, 496 (5'" Cir. 1984). As we noted in

Part 1, the principal functions of the I.C.C regulations are to
prevent carriers from evading liability for injuries caused by
their lessor drivers by claimng that such drivers were independent
contractors; to prevent carriers fromcircunventing |I.C C. safety
standards by |easing equipnent from non-regulated truckers; to
provide the public with financially responsible carriers; and to
put the use and operation of |eased equipnment on a par wth
equi pnent owned by the authorized carrier and operated by its own

enpl oyees. Indiana Refrigerator Lines, Inc. v. Dalton, 516 F.2d

795, 796 (6'" Cir.), cert. denied, 423 U S 985 96 S. C. 392, 46

L. Ed. 2d 302 (1975); Ryder Truck Rental, 719 F. Supp. at 458;

Riley Whittle, Inc., 701 P.2d at 579; Schell, supra; Frankart, 69

I11. 2d at 213; Hershberger v. Honme Transp. Co., 103 Ill. App. 3d

348, 59 IIl. Dec. 53, 431 N E. 2d 72, 74 (1982). Consequent |y,
under the regulatory schene, the carrier-lessee’s liability for

negligent acts of its owner-lessors is frequently prem sed on 49
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C.F.R 8§ 1057.12(c) which requires that |eases between a truck
owner and carrier-lessee contain the follow ng provision:
(1) The lease shall provide that the

authori zed carrier |essee shall have excl usive
possession, control and use of the equipnent

for the duration of the |ease. The | ease
shall further provide that the authorized
carrier | essee shal | assune conpl ete

responsibility for the operation for the
equi pnent for the duration of the |ease. ??

Furthernore, as we noted in Part I, I1.C C carriers are required to
maintain mnimm levels of liability insurance for personal
injuries arising out of the maintenance or use of | eased vehicles.
Consequently, “[t]he majority of courts considering the issue have
hel d that during the lease term the |I.C.C. carrier is |liable for
the lessor’s negligence, even if the lessor is not engaged in a

job for the lessee at the tine of the accident.” WlIIlianmson v.

Steco Sales, Inc., 191 Ws. 2d 609, 616, 530 N W2d 412, 416

(App.), review denied, 537 NW2d 571 (Ws. 1995). See, e.q.,

Harford Ins. Co. v. Occidental Fire & Cas. Co., 908 F.2d at 237;

Rodriguez v. Ager, 705 F.2d 1229 (10" Gr. 1983); Mellon Nat'l Bank

& Trust Co. v. Sophie Lines, Inc., 289 F.2d 473 (3d Cr. 1961),;

Redi ehs Express, Inc. v. Maple, 491 N E. 2d 1006 (Ind. App. 1986),

cert. denied, 480 U.S. 932, 107 S. C. 1571, 94 L. Ed. 2d 762

(1987). See also Wellman v. Liberty Mut. Ins. Co., 496 F.2d 131

(8" Gr. 1974); Wecoff Trucking. Inc. v. Marsh Bros. Trucking Serv.

2 The statutory basis of this regulation is 49 U.S.C. § 11107(a)(4). Zamalloav. Hart, 31 F.3d
911, 914 (9" Cir. 1994).
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Inc., 58 Chio St. 3d 261, 265-66, 569 N E. 2d 1049, 1053 (1991).
Essentially, the |1.C C. regulations prevent a carrier from
asserting the defense that the lessor of the vehicle is an
i ndependent contractor for whomthe | essee has no responsibility.

See Westnorel and, 727 F.2d at 496; Proctor, 494 F.2d at 91; Si nmbns

v. King, 478 F.2d 857, 860 (5'" Cir. 1973); Ryder Truck Rental

supra; Baker v. Roberts Express, Inc., 800 F. Supp. 1571 (S.D. Chio

1992); Cosnopolitan Miutual Ins. Co. v. Wite, 336 F. Supp. 92, 98

(D. Del. 1972); Schell v. Navajo Freight Lines Inc., 693 P.2d 382,

384 (Colo. App. 1984); Transport Indem Co. v. Teter, 575 S.W2d

780 (Mo. App. 1978). Indeed, the weight of authority holds that
federal regulation of interstate carriers preenpts state comon | aw
for purposes of determning the liability to which authorized
carrier-|lessees are subject under the jurisdiction of the I.C C

i ncluding the doctrine of respondent superior and its acconpanying

jurisprudence. Judy v. Tri-State Mtor Transit Co., 844 F.2d 1496,

1501 (11" Gr. 1988); Planet Ins. Co v. Transport Indem, 823 F.2d

285, 288 (9" Cir. 1987); Westnoreland, 727 F.2d supra; Baker,

supra; Ryder Truck Rental, supra.

Unlike the issue of liability, the federal regulations do not
preenpt state common | aw principles governing the construction and
application of perm ssive use clauses contained in notor vehicle
liability policies. Instead, the majority rule appears to be that

while the federal statutes and regulations mght affect the



liability anmong policyhol der and i nsurance conpanies,? they do not

control the liability anong them See, e.q., Transanerican Freight

Li nes, supra; Ginnel Mitual Reinsurance Co. v. Enpire Fire &

Marine Ins. Co., 722 F.2d 1400, 1404 (8" Cir. 1983), cert. denied,

466 U.S. 951, 104 S. C. 2155, 80 L. Ed. 2d 540 (1984); Transport
Ins. Co. v. Protective Ins. Co., 696 F. Supp. 870 (S.D.N. Y 1988),

aff’d without op., 868 F.2d 1267 (2d G r. 1988). Thus, a finding

of liability on the part of a carrier does not conpel a finding
that the carrier’s insurer must furnish coverage. See, e.q.,

Wellman v. Liberty Miut. Ins. Co., 496 F.2d 131 (8" Cir. 1974).

| ndeed, the fact that the regul ations governing |eases address
bobtail insurance evinces the regulators’ recognition that there
woul d be instances when a |essee would not be in the exclusive
possession and control of the |eased equipnent. Simlarly, the
fact that the OS. T./Perry | ease provided for bobtail insurance is
evidence that the parties recognized that, under the circunstances,
O S T. would not be in the exclusive possession and control of M.

Perry’s truck. Mdwestern Indem Co. v. Reliance Ins. Co., 44 Ohio

App. 3d 83, 541 N E 2d 478 (1988), appeal dism ssed, 43 Chio St.

610, 539 N E 2d 628 (1989). Accordingly, application of section

1057.12 of the regulations to the case at bar does not conpel the

2 For instance, the display of I.C.C. placards furnishes evidence that the lessor was engaged in
the business of the lessee under the terms of a policy. See, e.q., Kreider Truck Serv., Inc. v.
Augustine, 76 111. 2d 535, 31 1Il. Dec. 82, 394 N.E.2d 1179 (1979); Occidental Fire & Cas. Co. v.
Padgett, 113 I1l. App. 3d 215, 68 IlI. Dec. 766, 446 N.E.2d 937 (1983).
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conclusion that OS. T. had the power to grant M. Perry perm ssion
to use the truck so as to bring M. Perry within the scope of
Li berty’ s perm ssive use clause. Instead, the quantum of possession
and control over the truck that O S T was actually permtted to
exerci se governs whether O S T had the power to grant M. Perry
permssion to use the truck so as to inplicate the Liberty
perm ssive use provision.

Because the Agreed Statenent of Facts furnished by the parties
to both the circuit court and this court does not disclose the
extent of control OS T. was actually permtted to exercise over
the truck M. Perry was driving, we are unable to determ ne whet her
OS. T. was a proper permttor so as to trigger coverage under
Li berty’'s perm ssive use provision. Remand for such findings,
therefore, is warranted.

Furthernore, the Agreed Statenent of Facts does not
concl usively establish whether O S. T. actually granted M. Perry
permssion to use the truck, and if so, whether M. Perry exceeded

t he scope of that perm ssion. See Nationwide Mut. Ins. Co. V.

Continental Cas. Co., 87 M. App. 261, 589 A 2d 556, cert. denied,

324 Md. 122, 596 A 2d 628 (1988) (holding that |anguage “using with
your permssion” inplicitly incorporates qualifiers “with actual
perm ssion” and “wthin the scope of the perm ssion”). Assum ng,
arguendo, that wunder the ternms of the lease M. Perry had

perm ssion to bring the truck to the repair shop for maintenance,
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the terns of the | ease do not conpel the conclusion that M. Perry
was permtted thereafter to use the truck nerely for the purpose of
pi cking up parts and accessories. The record is entirely devoid on
whet her such perm ssion was granted. Accordi ngly, we cannot
conclude as a matter of lawthat, at the tinme of the accident, M.
Perry was operating the truck with O S. T.’s permssion. A remand
for further findings, therefore, is warranted.

In order to provide the trial court with sone guidance we
offer the foll ow ng suggestions. Perm ssion can be either express

or inplied. See, e.qg., Bond, supra; Federal Ins. Co. v. Allstate

Ins. Co., 275 M. 460, 341 A 2d 399 (1975); Blue Bird Cab Co. v.
Amal gamated Cas. Ins. Co., 109 MI. App. 378, 675 A 2d 122 (1996).

Accordingly, in determning whether M. Perry had permssion to use
the tractor at the tinme of the accident, the trial judge should
determ ne whether O S. T. granted M. Perry express permssion to
use the truck when picking up parts and accessories necessary for
t he mai ntenance the vehicle. |[If not, the court should delve into
whether O S. T. had granted inplied perm ssion by sonmehow signifying
its consent. |In sone cases, the permttor's nere silence has been
held to be a sufficient indica of inplied permssion. See 12

Couch, supra, 8 45:354 at 702 & n.8 and cases cited therein.

Nonet hel ess, omni bus cl auses generally contenplate nore than nere
acqui escence. See id. at 702 & n.9 and cases cited therein.

Two common sources of proof of inplied permssion are an
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i nsured' s acqui escence in a prior course of conduct, Mdtorists Mit.

Ins. Cos. v. Geat Lakes Labs., Inc., 687 F. Supp. 198 (WD. Pa.

1988); Standard Mut. Ins. Co. v. Sentry Ins., 146 IIl. App. 3d

905, 100 Il1. Dec. 498, 497 N E.2d 476 (1986); Philyaw v. Md-Am

| ndem Co., 548 So. 2d 83 (La. App. 1989); Shelter Mut. Ins. Co. V.

Baker, 753 S.W2d 646 (M. App. 1988), and the foreseeability of
the purportedly permtted use. To determ ne whether a prior
course of conduct anounts to inplied perm ssion, anong the factors
the court should consider is whether (1) there were prior instances
of simlar use nmade of the vehicle by M. Perry; (2) OS T was
aware of these earlier uses; and (3) the use occurred over a
sufficient period of tine wthout objection by the naned i nsured so
that a reasonabl e person woul d believe that the owner had a right
to assunme he or she had perm ssion to use the truck under the
ci rcunst ances that existed when the accident occurred. See, e.qg.,

Anerican Famly Ins. Goup v. Howe, 584 F. Supp. 369 (D.S.D. 1984);

Wse v. Chio Casualty Ins. Co., 96 F. Supp. 380 (D. Ky.), aff'd,

192 F.2d 1022 (6th Gr. 1951); Nationwde Miut. Ins. Co. v. Land,

318 N.C. 551, 350 S.E 2d 500 (1986). Wen performng this inquiry,
the common practices of the business or industry should also be
consi der ed. Inplied permssion may also arise if the owner
operated the truck in a manner such that a reasonabl e person in the
shoes of O S T would conclude that the use of the vehicle on the

date in question was foreseeable. Accordingly, sone factors the
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trial court should also consider is whether (1) the use was an
integral part of the operation undertaken with the insured' s

knowl edge and consent, see, e.qg., North River Ins. Co. v. Gurney,

603 S.W2d 280 (Tex. Civ. App. 1980); (2) the use was a topic of
recent communications between the insured and the permttee

concerning potential uses of the tractor, Standard Miut. Ins. Co. V.

Sentry Ins., supra; and (3) the insured' s grant of express

perm ssion justifying an inference of a broader scope of consent.

Stoll v. Hawkeye Cas. Co., 193 F.2d 255 (8th Gr. 1952). See

generally 12 Couch, supra, 8 45:352.

<

In order to expedite the final disposition of this case, we
offer the trial court the followng guidance in resolving the
potential double coverage issues in the event it ultimtely
concludes that Liberty is obligated to provide coverage under its
perm ssive use clause. Double insurance exists when nore than one

policy covers a claiminvolving a single vehicle. Nolt, supra.

Primary insurance is insurance that "attaches i medi ately upon the
happeni ng of the occurrence that gives rise to liability." Excess
i nsurance "attaches only after a predeterm ned anmount of primary

coverage has been exhausted." AQynpic Ins. Co. v. Enployees

Surplus Lines Ins. Co., 126 Cal. App. 3d 593, 178 Cal. Rptr. 908

49



(1981), quoted with approval in United States Fire Ins. V.

Maryland Cas. Co., 52 Mi. App. 269, 272, 447 A 2d 896, 898 (1982).

Based on ¢ IV., B., 5., a. of Enpire’ s policy? and our
affirmance of the trial court’s determ nation concerning Enpire‘s
obligation to provide coverage, Enpire’ s insurance obligation is
primary. Next, the circuit court nust determ ne whether Liberty’'s
coverage is primary or excess. Contrary to the majority of courts
that have considered this issue, Maryland has adopted the position
that an insurer that issued a BMJ MCS-90 Endorsenent is a primary

carrier as a matter of | aw In Allstate Ins. Co. v. Federal 1ns.

Co., 23 M. App. 105, 326 A.2d 29 (1974), nodified, 275 M. 460,
341 A .2d 399 (1975), we stated that "[i]n our view the intent of
Congress and the I.C.C. was that the insurance conpany which wote
the 1.C. C. endorsenent would be responsible for primry coverage,
both as a matter of |aw and of public policy." [1d. at 118-19, 326
A.2d at 410. Although our opinion in that case was nodified on
ot her grounds, the Court of Appeals adopted the reasoni ng quoted
herein. See 275 Mi. at 478-79, 341 A 2d at 410. Thus, if Liberty
is obligated to provide coverage, its obligation, as a matter of
law, is primary. Contrary to appellant’s assertions, however, an
|.C.C. formendorsenent does not establish primary liability over

other policies that are primary by their own terns. Enpire Fire

and Marine Ins. Co. v. Quaranty Nat. Ins. Co,, 868 F.2d 357, 361-63

% See, supra, at 8.
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(10th Cir. 1989); Anerican CGeneral Fire & Cas. Co. v. Truck Ins.

Exch., 660 F. Supp. 557 (D. Kan. 1987); L.R C_ Truck Line, Inc. V.

Berryhill, 98 N.C. App. 306, 390 S.E 2d 692 (1990). Accordingly,
t he MCS-90 Endorsenent to Liberty's policy does not relieve Enpire

of its status as a prinmary insurer.

In the event that Liberty and Enpire are both deened primary
insurers, the court nust attenpt to resolve any conflicts between
the “other insurance” clauses contained in both policies.

Three general types of "other insurance"
cl auses commonly appear in nodern autonobile
liability policies: (1) the escape clause,
whereby the policy is declared not to cover
the insured in a double coverage situation;
(2) the excess clause, whereby the insurer
declares itself liable up to the limts of its

policy only for the excess anount, if any,
necessary to indemify the insured after the
other insurer has paid to the full limt of
its coverage; (3) the pro rata clause,

whereby the insurer obligates itself for a
ratable share of the loss in the sane
proportion which the limt of its own policy
coverage bears to the aggregate total coverage
protecting the insured.

Consolidated Ins. Co. v. Bankers Ins. Co., 244 MI. 392, 395-96, 223

A 2d 594, 596 (1966). In cases of dual coverage, Maryland courts

attenpt to reconcile "other insurance" clauses. Federal Ins. Co.

v. Allstate Ins. Co., supra,; National Indem Co. v. Continenta

Ins. Co., 61 Md. App. 575, 487 A . 2d 1191 (1985).
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[ TI hi s approach recogni zes that the rights and
liabilities of the different insurers involved
shoul d depend, as far as possible, upon the

specific |anguage of the policies. The
relative liabilities of +the insurers are
conti ngent, in each case, upon t he

characterization of the "other insurance"
provi sions as escape clauses, excess clauses
or pro-rata clauses.

Consol i dated, 244 Md. at 396, 223 A 2d at 597.

If the circuit court concludes that Liberty is obligated to
provi de coverage under its permssive use clause, then the pro rata
clauses in the Enpire and Liberty policies nmust be reconciled. The
general rule is that if there are pro rata or proportionality
cl auses in several insurance policies insuring the same property,
the insurance is concurrent and each insurer is liable for its

proportionate anount. Nolt, supra. See Celina Miut. Cas. Co. V.

Ctizens Cas. Co., 194 Mmd. 236, 71 A 2d 20 (1950). Accordingly,

the total loss is prorated on the basis of the maxi num coverage

[imts of each policy.?

JUDGMENT OF THE CIRCUT COURT FOR
BALTI MORE COUNTY DECLARI NG THAT EMPI RE
FIRE AND MARI NE | NSURANCE COWPANY | S
OBLI GATED TO DEFEND AND | NDEWNI FY JAMES

PERRY, JR , D/ B/A J.P. TRANSPORTATI ON,

% Further, if two policies apply on a pro rata basis, the defense costs are shared on the same

basis asliahility. See, e.q., Centennial Ins. Co. v. State Farm. Mut Auto Ins. Co., 71 Md. App.
152, 164, 524 A.2d 110, 116 (1987), cert. denied, 310 Md. 491, 530 A.2d 273 (1987).
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AFFI RVED; JUDGVENT DECLARI NG THAT LI BERTY
MUTUAL | NSURANCE COVPANY | S NOT' OBLI GATED
TO DEFEND AND | NDEMNI FY JAMES PERRY, JR.,

D/ B/ A J. P. TRANSPORTATI ON, VACATED, CASE
REMANDED FCOR PROCEEDI NGS NOT | NCONSI STENT
WTH TH S OPINIQN, COSTS TO BE PAI D 50%

BY EMPI RE AND 50% BY LI BERTY.
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