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The Board of Trustees of the Baltinore County Comunity
Col | eges appeals fromthe granting of a wit of mandanus requiring
it to reinstate Jane Adans and Gaen N chol son, tenured professors
at Essex Community Coll ege, appellees, to their prior positions.
Appel  ant presents three questions on appeal:

|. Did the trial court commt error in
awar di ng mandanus relief to the Appellees?

1. Did the trial court commt error in
ordering the reinstatenent of the Appellees to
teachi ng positions that no | onger existed?

[11. Did the trial court conmmt error in
ordering backpay to be paid to the Appell ees?

The Facts
Certain facts are basically uncontested. Appel | ees were
tenured professors at Essex Community Coll ege. In 1991, the

governing bodies, the State and county, that funded nost of the
operations of the college drastically reduced appropriations to the
school. The college, believing that personnel and staff cutbacks
were inevitable, began to study the prograns and courses it offered
to determne which, if any, prograns were to be scal ed back or
termnated. A process was put in place by the "Division Chairs,"
presumably the heads of the various departnments at the coll ege,

called the Four Flags for Andy! program Under it, each depart nent

1 Andy was the first nane of the president of the college.
The "flags" term nology was nerely a way of trying to determ ne
(continued. . .)
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and programwas evaluated in terns of enrollnment, section size, and
ot her considerations. A commttee was then forned conposed of the
Dean of Instruction, a representative of the faculty senate, a
representative of the Academ c Council, and a representative "from
the counseling area.” The commttee net over a period of several
mont hs considering all of the material on the budgetary crisis,
enrollment, etc. This commttee then nmade certain recomendations
on how the financial difficulties should be addressed. I t
recommended term nation of seven prograns. The Board of Trustees,
appellant, ultimtely approved the program term nations in 1993.
One of the prograns termnated was the "GO fice Technol ogy"” program
i n which appell ees taught.

Appel l ees, in March of 1993, were apprised by a dean of the
coll ege that they would be termnated on July 1, 1994. Appell ees
submtted additional information to the dean, but the decision
remai ned unchanged. Appellees then initiated the grievance process
of the coll ege. Utimately, the grievance process ended with a
hearing before the Board of Trustees —the final step in the

grievance process. The Board denied the grievance.? As a result

Y(...continued)
whi ch prograns were nore appropriate for termnation, if neces-
sary. Each flag identified a negative attribute of a program
The hi gher the nunber of flags, the less justifiable, in terns of
need, the program Any programw th four or nore flags, in terns
of need, enrollnent, duplication, etc., was a candi date for
term nati on.

2 \Wile the grievance process was under way, appellees had
(continued. . .)
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of the termination of the program appellees were ultimtely
termnated fromtheir faculty positions in 1994. At no tinme were
any allegations nade that appellees were being termnated for
behavi oral or qualification problens.

There is a prelimnary issue as to the scope of the tria
court's findings that needs to be addressed. The issue is whether
the trial court addressed the issue of the financial reasons
underlying the term nations. We hold that it clearly did. e
expl ai n.

I n appel | ees’ conplaint for mandanus relief, they asserted:

The purported reason for the term nation
of [appellees] was the discontinuance of the
associ ate degree programin Ofice Technol ogy,
i n which [appel | ees] had been teaching. [The]
decision to termnate [appellees] was "based
solely on a review of prograns and functions."
Thus, in contradiction of the express terns of
their Contracts, [appellees] were not term -
nated for any of the enunerated grounds there-
in.

c. The termnation of the Ofice Technol -
ogy program was not sufficient cause under
[appel l ees’'] Contracts to termnate them
[Ctation omtted.]

The provisions of the contract executed in the early 1970s,
that was apparently a standard form contract of that time, upon
whi ch appellant's conpl ai nt was based, provided in relevant part:

[Alfter said faculty nenber has been placed on

continuous tenure, his [her] appointnment may
not be term nated except as provided herein.

2(...continued)
been placed in paid adm nistrative positions.



oo The Board of Trustees nay dism ss
said faculty nmenmber . . . for imorality,
di shonesty, m sconduct in office, inconpeten-
cy, insubordination, or wllful neglect of
duty .
The contract contained no specific provisions relating to proce-
dures that would apply if the college was forced to termnate
prograns for reasons not related to the personal performance or
conduct of a professor. It contained no provisions for priorities
bet ween tenured professors, reassignnments, relocations, retraining
or the like. It is agreed by all parties that appellees' perfor-
mance and conduct was not in question.
The conplaint |ater asserted that in the grievance process
appel lees initiated, the Faculty Appeals Comm ttee found that they
were not termnated "for any of the reasons set forth in their

Faculty Contracts." They noted that counsel for appellant in a

letter to the Faculty Appeals Conmttee had maintained: "Thus

because the elimnation of the program|[sic] in question asonemeans

of addressing [ the college's] financial difficulties, and because the elim nation of
the progranms elimnated the subject matter of the contract, then
neither party could be required to performtheir obligation under
the contract." (Brackets in conplaint; enphasis added.) Appellees
al so asserted in this conplaint that the Faculty Appeals Conmttee
found that no formal "financial exigency" had been declared. They

noted that the college's president denied their grievance in spite
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of the Faculty Appeals Conmttee's reconmmendations. Appel | ees
ultimately asserted in the conplaint that they "have a plain and
clear right to have continued enploynment . . . wuntil they are
di scharged for one of the enunerated reasons set forth in their
contract."”

Appel lant noved to dismss the conplaint, asserting that
mandanmus was an i nappropriate renmedy in that there was clearly an
adequate renedy at law, i.e, a suit for damages. Appellant also
asserted that mandanus was inappropriate in that the Board's final
action was nonappeal able, | eaving only the renmedy of damages, and
that appellees were inproperly using a wit of nmandanmus to obtain
judicial review of the Board's discretionary action.

Later, appellees filed an anended conpl aint for mandanus, and
in it they again conceded the existence of the "Four Flags for
Andy" programthat was created to select prograns for term nation.
They acknow edged that "Four Flags" had selected the "office
t echnol ogy" program for termnation, but contended that it was done
"secretively" and "arbitrarily." This anended conplaint was a
superseding conplaint in that it did not incorporate the prior
conpl ai nt . Appel | ees asserted due process deficiencies in the
gri evance process, and conplained that at the final stage of the
grievance process, they had been inproperly limted in respect to

time allotted to present their position. They noted, again, that
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appellant's original contracts were not course specific but that
their contracts sinply were to "teach in the community coll ege."

Appel | ees additionally conpl ai ned that other professors with
| ess tenure had been rehired and that male professors had been
rehired. They also noted that an outside faculty agency had
concl uded that appellant had acted inproperly and that there were
still courses at the college that appellees were qualified to
teach. That outside agency indicated that it had a belief that the
coll ege had inproperly failed to relocate the professors.

Again, appellant filed a Motion to Dism ss based mainly on its
belief that nmandanus was an inappropriate claim |In its new Mition
to Dsmss, appellant proffered the foll ow ng additional argunent:

9. That to the extent that the anended
conpl ai nt seeksto havethis court control or direct the statutorily
mandated authority over the expenditure of public monies allocated

totheBoard, mandamus relief is |ikew se unavail -
abl e as decisions concerning expenditures of
public funds are by their very nature, discre-
tionary actions as to which mandanus relief
will not lie. [Enphasis added.]

Utimately, appellant attenpted to file an anended answer to
t he amended conplaint that stated in relevant part:

6. [Appellees] are not entitled to the
mandamus relief sought because the term nation
of their positions as alleged in the Amended
Conpl ai nt was done because of the severe financial difficul-
ties facing the [appellant at] the time the action was taken, which
financial difficulties required the termination of seven different
academic programs at the College and the termination of ten full-

time tenured faculty positions.  The elim nation of the
seven prograns and the term nation of the ten
faculty positions occurred follow ng a | engthy
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and detailed review of the academ c prograns
at the College in response to the financia
crisis created by cutbacks in state and | ocal
f undi ng.

9. [Appellees] are not entitled to the

decl aratory relief sought as t he
termnation[s] . . . occurred as a result of
the financial difficulties experienced by the
College . . . requiring termnation . . . in

accordance wth generally accepted principles
concerni ng the concept of academ c tenure.

court initially rejected the answer as untinely but

ultimately permtted the matters in that answer to be presented and

litigated

findings on a resolution of that issue. In its oral opinion,

and the trial court resolved them - thus basing

court stated:

As such, it is the Court's opinion that I
should strike all of the testinony regarding
that particular defense and should grant the
wit of mandanmus. | suspect as ny Uncle Qus
Grason who sat on this bench and the Court of
Appeal s for many years suggested at one tine,
| ama nmere whis[t]le-stop on the way to the
Appel l ate Court. So, | amgoing to continue and decide
what | determine to be the actual merits of the controversy here so
that the Appellate Court will not feel compelled to return it for a
decision onthefactsitself. [ Enphasi s added. ]

its

t he

As we shall later indicate, the trial court made findings on

the financial situation at the college. H's findings were,

however,

as we shall indicate, clearly erroneous.

Di scussi on
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There is one primary underlying question for this Court to
resol ve

May tenured faculty with no behavioral or
qualification problens be term nated when the
course or program she or he teaches is term -
nated due to financial difficulties?

The parties have not directed us to any Maryland cases
directly on point. W have found only one, CountyBd. of Educ. v. Cearfoss,
165 Md. 178 (1933), that suggests, in well reasoned dicta, that the
answer is yes. W shall address Cearfoss | ater. Qur review of the

authorities el sewhere indicates that the great weight of authority
supports a holding that tenured professors may be term nated for
reasons unrelated to them personally —such as discontinuance of
courses, school consolidations, and, as in the case sub judice,
financial shortfalls. W shall discuss certain statutory provi-
sions relating to cormmunity col |l eges, several cases concerning the
clearly erroneous rule, then distinguish two of our recent cases,

and ultimately discuss the relevant case | aw on tenure.

Rel evant St at utes
Maryl and Code (1974, 1997 Repl. Vol.), 8 16-103 of the

Education Article, Powers of board of trustees, provides:

(a) Ingengral. —1In addition to the other
powers granted and duties inposed by this
title . . . each board of community coll ege

trustees has the powers and duties set forth
in this section.
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(c) General control; rules and regulations. — Each

board of trustees shall exercise genera
control over the community college .

(d) Salariesandtenure. —Each board of trust-
ees may fix the salaries and tenure of the
president, faculty, and other enpl oyees .

O her sections are also relevant. Section 16-104(b)(3) of the
Education Article provides in relevant part that the president of
a community college "[s]hall recommend the di scharge of enpl oyees
for good cause; however, any enployee with tenure shall be given
reasonabl e notice of the grounds for dism ssal and an opportunity
to be heard." Section 16-301, Budget, provides that the board of
trustees and the president "shall prepare and submt" a budget to
the county governing body. The governing body then reviews the
budget and has the power to "reduce it." Section 16-305 provides
the basis for the conmputation of revenue sources and responsibili-
ty/sharing by the State and the county (or counties in respect to
regional community colleges). The budgetary anounts are at all
times dependent upon whatever appropriations are made by the
respective governing bodies. Section 16-304 requires county
governing bodies to nake appropriations for certain "major
functions"” and restricts the colleges by not allowing them to
"spend nore on any major function than the anount appropriated for
it."

In order to frame the economc situation appropriately , we

consi der the specific factual paraneters of the tine. Initially,
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we discuss a brief history of the statutes establishing the funding
of community colleges. 1In the 1970s, the State's contribution to
community colleges was "50% to "55% of "current expenses" wth
per student caps. The county's share was "28% to "32% of
"current expenses." By 1988, the State's share was "50% but with
per pupil caps. The county's share renai ned at between 28% and 32%
with caps. The statute required the county to naintain its then
current funding or lose any future increases in State assistance.
By 1988, there were provisions for supplenental funding as well.
The current statute has a nmuch nore conplicated fundi ng procedure
in which the State's contribution is based on the amunt it
contributes on a per pupil basis to the State's four-year universi -
ties. See the codifier's note contained in the 1992 Cunul ative
Supplenent. It focuses on the State's revenue shortages refl ected
in many other areas of the State budget, as we shall indicate, as
the precipitating factor in the reduction of funding to community
col | eges. It was this reduction that apparently caused the
financial problenms at Essex Conmunity College and appears to

reflect the situation and period at issue in the case subjudice. The

note indicates that, notwithstanding the statute's funding

specification, "the anmounts due . . . may be reduced by the
Governor . . . "if the state experienced certain revenue short-
falls."" Under differing revenue reductions, the Governor was

aut hori zed to make reductions in the total budget of the community
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coll eges of Baltinore County of either $14,592,6 589, $11, 542,161, or
$8, 244, 401. See the annotations to M. Code (1974, 1991 Repl
Vol ., 1991 CGum Supp.), 8 16-403 of the Education Article. It was
the inplenentation, or the potential of inplenmentation, of these
State budgetary constraints that apparently precipitated the
financial problens of the college at issue during the period when
the "Four Flags For Andy" and other programs were put in place to
address the actual financial problenms and anticipated future
pr obl ens.

There have been at |east four cases that have been resol ved at

the appellate | evel arising out of the State’s budget problens in
the early 1990s. The nobst recent case is Comptroller of the Treasury v.
Nelson,  Md. |, No. 96, 1995 Term slip op. (fd. June 6, 1997),
i nvol ving informal suspension of reclassifications based upon an
i nformal nmenmorandum from the CGovernor freezing hirings; Workes
Compensation Commnv. Driver, 336 Md. 105 (1994), cert.denied, 513 U. S. 1113,

115 S. &. 906 (1995), involving the effect of "lay off" provisions

in respect to State enpl oyees whose positions are termnated due to
budgetary reductions; Judy v. Schaefer, 331 M. 239 (1993), where
reci pients of public assistance challenged the Governor's right to
reduce budget appropriations; and Maryland Classified Employees Assn v.
Schaefer, 325 Md. 19 (1991), cert.denied, 502 U. S. 1090, 112 S. . 1160

(1992), involving an increase in the work week for State enpl oyees.
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Wil e the cases generally involve direct attacks against the budget
reductions as opposed to indirect attacks by the raising of
chall enges to the results of the budget reductions, there are sone
simlarities. W note that the State's budgetary problens were
wi dely known throughout the relevant period, as is evidenced, at

| east in part, by the cases.

I n Nelson, the Court of Appeals distinguished the facts of that
case fromthe facts of Maryland Classified and Judy. The controversy in
Nelson i nvol ved the effect of a menorandum from the Governor that
directed a "hiring freeze" upon a nerit-system enployee's right to
recl assification. The Court noted that the executive order in
Maryland Classified was di sti ngui shable from that in Neson because it
"was clearly authorized by the statute.” Nelson, No. 96, slip op.

at 14. Di stinguishing Judy, it stated in Neson, "There, we held

that the Governor's reduction of the appropriations was in

accordance with a statute which specifically delegated such

authority to the Governor." Id. at 14.

The Nelson Court al so distinguished its holding from Driver, in
whi ch

two state enployees argued that, despite the
exi stence of a budget bill provision which
expressly elimnated appropriations for their
positions, they were entitled to the protec-
tion of the nerit systemrules applicable to
| ai d-of f agency enpl oyees.
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Nelson, slip op. at 13. The Neson Court noted, in respect to Driver,

as we ultimtely inply at the conclusion of our opinion, " the

decision to delete fromthe budget bill the appropriations for [the

enpl oyees'] positions nust be treated wholly as the decision of the General
Assembly. ' " Id. at 13 (quoting Driver, 336 Md. at 118). The Nelson
Court then concluded its discussion of Driver:

In support of its conclusion in Driver, this

Court relied upon Hopper v. Jones, 178 M. 429

[ (1940)], where this Court simlarly held that
the layoff statute is inapplicable when an

enacted budget bill expressly deleted the
appropriation for a particular enployee's
posi tion.

Nelson, slip op. at 14.
In the case sub judice, the "lay-off" statute, Maryland Code

(1957, 1988 Repl. Vol., 1991 Cum Supp.), Art. 64A, 8 35(b), is not
applicable to appellees and was not, in any event, relied upon by
t hem It is uncontested, noreover, that the budget |egislation
applicable here drastically reduced appellant’'s budget. Unl i ke
Nelson, in this case the General Assenbly allegedly created | egisla-
tion® that specifically authorized the Governor to reduce the
budget of the Baltinore County Community Col |l eges, and this is what
was actual ly done.

The Driver Court not ed:

3 As we indicate el sewhere, budgets go through the | egisla-
tive process and are authorized by the General Assenbly.
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Under Article 111, 8 52, of the Maryland
Constitution, the Ceneral Assenbly, and only
the GCeneral Assenbly, can enact the annual
budget for the State. Under 8§ 7-213 of the
State Finance and Procurenent Article, the
Governor, and only the Governor, can reduce

appropriations in the budget up to 25% after
t he budget has been enact ed.

336 Ml. at 119. Referring to Hopperv.Jones, 178 Md. 429 (1940), the
Driver Court conti nued:

The Hopper opi nion indicated that the | anguage
enconpassed the abolition of a position by the
agency itself or by the budget process when
j obs were reduced w thout targeting specific
positions, but that the | anguage did not cover
the total renoval of funding for the specific
position in the state budget.

336 Md. at 120.

| n Maryland Classfied, the Governor, by executive order, increased
t he work week of many State enployees fromthirty-five and one-hal f
hours to forty hours per week w thout a corresponding increase in
conpensati on. The Governor's order directed the Secretary of
Personnel and "the appointing authorities to "take all actions
necessary . . . to inplenment this directive.'"™ 325 Ml. at 21.
Maryl and Cl assified Enployees Association, which represents many
State enployees, filed a declaratory judgnent action seeking to
have the Governor's order declared void abinitio. They argued that
t he Code of Maryl and Regul ati ons specified a thirty-five and one-
hal f hour work week and that the Governor's order could not change

t he work week because (1) since he was not the appointing authority
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he could not change the work week; (2) that another statute
requi red extra conpensation for hours worked above a "work week" as
defined in the Regulation; and (3) that the Governor was not
enpowered to nmake changes inconsistent with the thirty-five and
one-hal f work week "absent |egislative authorization.".
The enpl oyees clained that they had "a property right in their

enpl oynent [that] cannot be taken fromthem w t hout due process of
law," I1d. at 23, and that the CGovernor's actions violated the

"separation of powers" provisions of Article 8 of the Mryl and
Decl aration of Rights. The enployees further clained:

[ T] hat because they "accepted jobs with com
pensation established on a 35 1/2 hour work
week, . . . worked at those jobs for many
years, . . . made child care, hone and famly
comm tnents based on the State's prom se of a
35 1/2 hour work week, [they] have acquired a

vested right . . . in the continuation of a 35
1/ 2 hour work week, and conpensation for hours
wor ked in excess of 35 1/2 hours." ©Nbreover,

based upon these alleged facts, the plaintiffs
averred that they have an express or inplied
contract with the State to work a 35 1/2-hour
wor k week, with overtinme or conpensatory tinme
for all hours worked in excess of 35 1/2
hours; and that as a result of the Governor's
order, their contract wwth the State has been
breached and wll cause them nonetary and
nonnonet ary damages.

ld. They al so cl ai ned:

[ T]hat the Governor's order violated provi-
sions of Code (1988 Repl. Vol., 1991 Cum
Supp.), Article 64A (the State's Merit System
Law), pursuant to which the Secretary of
Personnel promulgated the State's "Salary
Plan." . . . The plaintiffs alleged that the
Secretary's Salary Plan has the force of |aw
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and includes a rule that the rate of pay for
any enpl oynent classification cannot be
changed except as authorized by the Legisl a-
ture; and when the salary plan becane effec-
tive, the duties and classifications of the
plaintiffs were those perforned within a 35
1/ 2-hour work week. Consequently, they
averred that "the salaries and conpensation
for the classifications in the salary plan
were established by the Secretary and approved
by the CGovernor fully recognizing that the
conpensation rates were a 35 1/2 hour work
week and that the enployees would receive
addi tional overtinme conpensation for all hours
wor ked in excess of 35 1/2 hours per week."
According to the plaintiffs' suits, to in-
crease the hours of the work week results in
| owering the rate of pay for positions within
the salary plan, an action that cannot | awf ul -
ly be initiated except by the Secretary in
accordance with the provisions of § 27 of
Article 64A; that the pay plan cannot other-
wi se lawfully be anended; but that "the Secre-
tary and Governor failed to act as required by
said section which requires that the anended
pay plan be reported to the General Assenbly
by the 15th day of a regular session which was
not done." Because of this failure, the
plaintiffs asserted that the Governor's Execu-
tive Order, which in effect altered the salary
pl an, was not within his |awful authority and
was therefore invalid.

Id. at 23-24.

The specific questions raised by the enpl oyees were:

1. Wiether the Governor's Executive O der
requiring the Plaintiffs to work a 40 hour
work week wthout additional conpensation
violates the doctrine of Separation of Powers.

2. Wether the CGovernor's Executive O der
requiring the Plaintiffs to work a 40 hour
work week wthout additional conpensation

violates the Plaintiffs contract rights.

3. Wiether the CGovernor's Executive O der
requiring Plaintiffs to work a 40 hour work
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week wi thout additional conpensation violatesthe
Plaintiffs procedural due process rights.

4. \Wet her the Governor's Executive O der
requiring Plaintiffs to work a 40 hour work
week wi thout additional conpensation violates
the State's Pay Pl an Law.

Id. at 25-26 (enphasis added).
The Court not ed:

The [enpl oyees] maintained in the circuit
court, as they do before us, that the CGover-
nor's Executive Order constitutes a "taking"
of the property interests of State enployees
in contravention of their due process rights.
Specifically, they argued that by increasing
t he nunber of hours worked w thout increasing
conpensation, the Governor deprived them of
their right to additional conpensation w thout
the traditional due process rights to notice,
hearing, and an opportunity to be heard. As
to this, Judge Thi ene observed that there was
no "taking" of a constitutionally protected
property interest because the existing regul a-
tion of the Secretary of Personnel clearly
defined the work week and specified that it is
subject to change at the discretion of the
appoi nting authorities. Consequently, he
said, that since there was no property inter-
est, there could be no denial of due process.
He concluded that "[f]lar from creating an
entitlement, the work week regul ations affir-
matively deny the creation of any property
interest in a 35 1/2-hour work week." In so
concluding, the circuit court held that noth-
ing in the Suprene Court cases relied upon by
the plaintiffs nmandated a different result.
W are in full accord with Judge Thiene's
reasoni ng.

Id. at 35 (footnote omtted). It then discussed the State pay plan:

The plaintiffs urge us to find that the
Governor's Executive Order violated the State
Pay Plan because it was inconsistent wth
certain procedures required by the Legislature
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before enployees' salaries nay be anended.
Specifically, they claim that the Governor
contravened 8 27 of Article 64A by altering
salaries of State enpl oyees wi thout the |egis-
| ative approval required by that statute. In
this regard, the plaintiffs say that a change
in the work week is a change in the salary
pl an, and that such a change cannot be effec-
tuated by an Executive O der

In its nost basic form it is the plain-
tiffs' argunment that an increase in the hours
of the work week is a "working condition”
within the contenplation of Article 64A,
8§ 27(a)(1) (i) which, because the increase re-
sults in a reduction of salaries, constitutes
an anendnent to the pay plan. Hence, they say
that this criteria for establishing rates of
pay had to be factored into an anended pay
plan and reported to the GCeneral Assenbly
before it could be inpl enented.

Id. at 36-37. The Court then opined:

The fiscal year 1991 State Budget docu-
ments show that the increase in the work hours
resulted in a cost-savings through the deni al
of additional appropriations for new positions
and by reducing overtinme costs. The in-
creased hours did not cause a reduction of any
salaries within the pay plan. Because there
was no anmendnent to the pay plan, no notice to
the General Assenbly was required under
8 27(a)(3)(v). We, therefore, share Judge
Thi ene' s conclusion that the CGovernor's Execu-
tive Order did not effectuate an amendnent to
the State pay plan.

Id. at 37-38.
Judy is sonewhat nore akin to the instant case than Maryland

Classified. The appellants in Judy were recipients of funds from
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several State prograns and agencies. There, section 7-213 of the
State Finance and Procurenent Article authorized the Governor, with
the approval of the Board of Public Wrks, to reduce "any
appropriation” by up to twenty-five percent if the Governor
perceived the appropriation to be unnecessary. As we indicate
el sewhere in the case subjudice, simlarly, in this case, a statute
governing the funding of the community college at issue permtted
the Governor to reduce the appropriations to the Baltinore County
community coll eges by certain specified, substantial suns, upon the
happeni ng of revenue receipt reductions from specific taxes.

In Judy, the Governor reduced the budget of the specific
agencies by several mllions of dollars. Here, he apparently did
the same, albeit pursuant to a different statute. The Judy Court
noted that, "pursuant to an order signed by the Governor, the
Conmptrol |l er adjusted the accounts of all state agencies to reflect
t he reduced appropriations.” 331 Ml. at 242 (footnote omtted).

Thereupon, Judy filed a petition to enjoin the Governor and others
"fromreducing her public assistance benefits.” Id. at 243. Mich
i ke the enployees in Maryland Classified, Judy argued constitutional

i ssues, including separation of powers, lack of authority, and that

the Governor's action was "arbitrary, capricious and unsupported by
substantial evidence." Id. The Court noted that the appellees,

anong ot her argunents, had asserted that the Covernor's action "was
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not judicially reviewable for arbitrariness, capriciousness or |ack
of evidentiary support.” Id. at 243-44.

Judge Eldridge, for the Court, in an extensive history of the
budgetary process, stated:

As the trial court recognized, fundanen-
tal to the resolution of this dispute is the
nature of Maryl and's executive budget system
This Court, on several occasions, has dis-
cussed the requirenents and history of that

system  SeeKdlyv. Marylandersfor Soorts Sanity, 310 M.
437, 450-461 (1987); Baynev. Secretary of Sate, 283
Md. 560, 567-569 (1978); Md. Act. for Foster Child. v.
Sate, 279 M. 133, 140-153 (1977); Panitzv. Comp-
troller, 247 M. 501, 505-509 (1967); McKeldinv.
Steedman, 203 M. 89, 96-103 (1953); Dorsey v.
Petrott, 178 M. 230, 241-244 (1940); Baltimorev.
O'Conor, 147 M. 639, 644-646 (1925). W have
not, however, dealt with the authority of the

Governor to reduce an appropriation after the
budget bill has passed.

These limtations were seen as essenti al
to the task of devising a system that would
avoi d the accunul ation of a deficit and ensure
that the Governor's plan of proposed expendi -
tures could not be anended in such a way as to
exceed estimted revenues. Article 111,
8 52(5a), expressly nandates that the Governor
propose and maintain a bal anced budget. The
Goodnow Conm ssion Report, supra, at 129-130
st at es:

"I't wll be noted that the [ Deno-
cratic Party] platform provides for a
budget system prepared by the Governor or
t he Board of Public Wrks, the itens of
whi ch can be reduced or elimnated, but
not increased, by the Legislature.

"This limtation is fundanental in
our judgnent for a sound budget system"”



bill a mere starting point and gave the
governor total control over the state
budget .
331 Md. at 245-53 (footnotes omtted). After that review,
Court opi ned:

. . . As Judge Alan M W/l ner [Judge of
the Court of Appeals], explained in his book
The Maryland Board of Public Works: A History, at 85 n. 20
(1984),

"This authority [to reduce an appro-
priation deemed unnecessary by 25% was
in addition to the even nore conprehen-
sive control delegated to the governor
In the 1931 budget (Acts of 1931, ch.
150), the General Assenbly had stated
that the itens enunerated in the bill
constituted only an “initial plan of
di sbursenment’ and that the governor
could, if he chose, amend that schedul e
Wi th respect to executive agencies. Sec.
7 of the 1933 budget retained the concept
of “initial plan of disbursenment,' but in
contrast to its predecessors it required
all executive agencies to submt to the
governor an anended item zed schedul e and
permtted di sbursement only to the extent
t he governor approved the anmended sched-
ul e. This, in effect, made the budget

The Governor also may anmend an appropriation
by reducing, by not nore than 25% any appro-
priation which he deens to be unnecessary,
§ 7-213 [of the State Finance and Procurenent
Article]. The CGovernor may not, under this
provi sion, reduce an appropriation for the
Legislative or Judicial Branches, for the
paynent of principal of or interest on the
state debt, for the public schools, for the
salary of a public officer during the term of
office, or for the salary of an enployee in
the classified or unclassified service, except
as provided in the Mrit System Law
§ 7-213(b).

t he



Id. at 256-57.

In the present case, as we earlier indicated, specific
statutory authority was conferred under a different statute

permtting the Governor, under certain circunstances, to reduce the

budget of the community college at issue here. In the case sub

judice, no one challenges the validity of that statute or the

reductions nmade under it. The challenge is directed only to the

result of the reduction, the termnation of tenured faculty. The
Judy Court concl uded:

Section 7-213 [the statute that authori z-
es the reductions in that case] provides a
mechani sm by which the Governor can fulfil
his constitutional obligation to maintain a
bal anced budget and to avoid a deficit when
t he estinmated revenues used in the budget bill
are too high. The power of the Governor to
reduce appropriations under 8 7-213 is con-
sistent with the power of the Governor in the
budgetary process, and, as proven in 1933 and
1935 as well as in the 1990's, is "necessary .
. . to carry out" the bal anced budget require-
ment of Art. Il1l, sec. 52(5a).

331 Ml. at 269 (footnote omtted).

Wil e neither of the above cases bears directly on the statute
here at issue, or on the specific budget reductions that created
the need for the program reductions, they are, nonetheless,
illustrative of the serious budgetary problenms then existing that
ultimately resulted in the substantial reduction in the budget of

Essex Community Coll ege. The case we here consider was not
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happening in a vacuum This case was a part of the |arger overall
financial situation then extant for governnental entities.

As we have indicated, appellees chose not to attack directly
the underlying financial crisis, relying, at last initially, on the
contract |anguage we include el sewhere. In the case at bar the
trial court found that the statenent of the existence of a
financial crisis in appellant's anended answer was "set forth at
the eleventh hour when [appellant] becane in sonewhat of a
desperate situation to substantiate the termnation of these two
i ndi vi dual s."

We note, however, appellees did not aver the reasons although
they were aware of them They relied solely on their contracts.
Appel lant, in responding to the conplaints initially limted its
factual response, perhaps injudiciously, to the avernents of the
conplaints including the avernments in the anended conplaint as to
the term nation of the program

The existence of the financial crisis, however, was not an
el eventh hour disclosure to appellees. Nor were the college's
reasons for releasing the professors, i.e, that the program had been
term nated, inaccurate. The programwas term nated, and early in
the process — long before the suit was filed — the financial
probl ens causing programterm nations were shared wth appell ees.

Had the trial court realized all that had gone before, we do not
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believe that it would have felt that appellant's position was
formulated in the "eleventh hour." W explain.
In April of 1993, Dean Snope nailed letters to appellees. The
one to Professor N cholson stated in relevant part:
| have recommended to Dr. Slow nski, and he
has agreed to recommend to the Board :
that the O fice Technol ogy program and your

enpl oynent with the College be term nated
effective July 1, 1994.

Pl ease make an appointnment wth the
Director of Personnel . . . as soon as posSsi-
ble to discuss your retirenent plan . . . and
any questions you may have .
This letter was not inaccurate. Appel | ees were term nated

because of the discontinuance of the program The letters did not
i nform appel l ants of the reasons, i.e, financial reasons, for the
di sconti nuance of the program That was fully expl ai ned, however,
| ong before the 1995 filing of appellee's conplaint in the circuit
court.

The m nutes of the grievance hearing of February 16, 1994,
before the Board of Trustees is identified in the extract as one of
appel l ees’ exhibits before the trial court. At that hearing the
foll ow ng occurred, during an exchange with a representative of the
coll ege adm nistration (apparently Dr. Snope):

Q \Wiere have you told faculty nenbers

that they should worry about the financial
status of this institution?
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A. Many tines in many foruns wusually
oral .

Q Now, if | wunderstand what you have
said correctly, you have stated that you nmade
the recommendation that the ten people whose
primary responsibility was to teach courses in
a specific program would be cut; is that
correct?

A. That's correct.

Q s it your testinony then that each
of the ten people at the tine that you recom
mended to the president that they would be cut
that their primary job at this school at that
time was to teach courses in that program is
that correct?

A. That's true for nost of them
Dean Snope also stated at the February 16, 1994 grievance
heari ng before the Board of Trustees:

Since 1991, the college has experienced a
total of 4.8 mllion dollars in state budget
reductions, and our county appropriation this
year is 2.8 mllion dollars less than it was
in FY '91.

The instructional area of the college
which | manage requires nore than 50 percent
of the college budget, and these reductions
have a maj or inpact on our ability to continue
to provide quality teaching and | earni ng expe-
riences for our students.

The faculty and the entire coll ege comu-
nity have been kept fully infornmed of our
budget situation and of the financial condi-
tion of the college through regular witten
and oral reports fromthe president, as well
as on occasion fromthe deans.

In the fall of 1991 when it appeared that
our budget challenges would be long term and
t hat we could not continue business as usual,
| initiated in the instructional area a review
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of administrative functions and of all of our
academ c di sci plines and prograns.

The original purpose of that review was
to provide a rational basis for making deci-
sions to possibly change or elimnate |ess
efficient and less effective prograns and
services with the objective of preserving and
strengthening the core m ssion of the college
whil e resources continued to shrink.

At ny request, the Four Flags system
recommended by the Chairs was reviewed by our
Academ ¢ Council and by the Faculty Senate and
was finally ready for inplenentation late in
the spring of 1992.

| established a review commttee consis-
ting of both faculty and adm nistrators and
charged them with evaluating the 20 program
areas indicated by the Four Flags system as
being nost in need of review based on early
i ndi cators of enroll nment problens.

After receiving the recomendati ons from
the program review commttee |ast spring, |
reviewed themextensively wwth ny staff, with
each of the division heads involved and with
the president's staff. Based on those |engthy
del i berations, | recomended to President
Sl owi nski that seven career prograns and four
transfer disciplines be discontinued effective
July 1, 1994.

In addition, | recommended that the
contracts of the ten full-tinme faculty whose
primary responsibility it was to teach courses
in those programareas be termnated effective
July 1, 1994 when those progranms and the
courses that they are primarily responsible,
are primarily responsible to teach will no
| onger be offered.

In keeping with the terns of their con-
tracts which require a one-year notification
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period, | infornmed those faculty |ast My of
their recomrended term nations. Al ten of
those faculty nenbers accepted ny invitation
to discuss ny recomendations with ne, and |

i ndeed, carefully considered each appeal and
responded to each one in witing.

In addition, six of the ten faculty have
taken advantage of the opportunity to appea
through the college's own internal grievance
process. This hearing is the final stage of
t hat process.

The major points of ny testinony are
these: 1. The college found itself in serious
financial difficulty.

2. It was ny responsibility to the board,
to the students and to the citizens of Balti-
more County as the chief academ c officer of
this institution to recormend to the president
actions that would enable us to continue to
provide quality instruction with significantly
| ess noney.

3. The decisions nmade were managenent
deci si ons about prograns and disciplines, had
nothing to do with faculty performance and
were handl ed in accordance with the require-
ments of faculty contracts.

4. In order to assure that the best
possi ble decisions were nade, | chose to
establish an open, thorough and participatory
process, one that involved in a significant
way as | have indicated earlier those faculty
af fected by the program eval uations, as well
as involving other key nenber of the canpus
comunity.

At their public neeting of August 25,
1993, the Baltinore County Board of Trustees
voted unani nously to support the curricul um
decisions that were nmade by approving the
recommended program termnations brought
before it by President Slow nski and recom
mended by the board's Academ c Affairs Commt -
tee. The faculty contract term nation recom
mendati ons whi ch have not yet been brought to
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the board for action are, of course, pending
the outcone of this appeal s process.

Mor eover, appellees were fully aware prior to the filing of
their lawsuit of the "Four Flags for Andy" report. In their
Gievance Petition to the Board of Trustees, in addition to
pointing out that current contracts (unlike the contracts of the
1970's) contain a specific financial exigency reason for term na-
tion,* they noted that "Indeed, Professor Adans and Professor
Ni chol son presented a well supported response to the Four Flag's
report "

The "Menorandunt® of the Faculty Appeals Commttee (Committee)
also referred to a neeting between appell ees and Deans Scott and
Snope on April 29, 1993, in which Dean Snope read the "Four Flags
Commttee's Report." That Commttee in its report discussed who

was required to know of financial problens.

Qur first concern is . . . wth the
statenent that the financial difficulties of

4 As to tenured professors, the current contract provides,
"hi s/ her appoi ntment may not be term nated except for a bona fide
financi al exigency or the discontinuance of a program or depart-
ment, or discontinuance of individual positions because of
lack of funding . . . witten notice nust be given at |east
twelve (12) nonths prior to the effective date of term nation."
(Enphasi s added.) Twelve nonths notice was given in the present
case. Thus, it is clear that the current contract does not
require the declaration of a "financial exigency." The use of
t he conjunction "or" indicates clearly that term nation can occur
when funding for programnms is |acking.

5> The various college | evel proceedings we make reference to
are identified in the extract as part of either defendant's or
plaintiffs’ exhibits before the trial court.
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the college are well-known and bonafide. It is
not clear to us who nust know about the col -
lege's financial difficulties and who decl ares

them t o be bonafide.

There are too many unknowns for us to be
able to state a position on this question.

Later, the appeals commttee expressed anot her concern:

Lastly, it is troublesone to the Faculty
Appeal s Commttee that the fiscal heath of the
coll ege was not severe enough to declare a
financial exigency and yet it was deened bad
enough to yield the sanme, or an even nore
severe[] outcome — termnation of tenured
faculty nmenbers. |[If faculty term nations were
deened necessary, the contingency plan should
have been fol | owed. [®

The Commttee also noted Dr. Snope's opinion that, even if the Four
Fl ags process had been procedurally flawed, the problens were not
sufficiently severe to "warrant voiding the results.” The
Commttee noted that Dr. Snope

stressed that the financial health of the

coll ege was so bad that he was duty bound to

termnate faculty nenbers. W are not privy

to the financial records . . . so we cannot

di spute his concl usi ons

The Conmmittee nonet hel ess recomended agai nst term nation.’

6 As we are remanding for the trial judge to consider the
due process allegation in respect to which professors should have
been term nated, we surm se that this contingency plan maybe
relevant in that context.

"In their request to the Commttee, appellees’ acknow edged
their famliarity wwth the "Four Flags" program Their counsel
stated that he believed that the program viol ated appel |l ees
contracts, as well as their constitutional statutory rights.
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There was al so substantial other pretrial evidence that was
ultimately admtted by the trial court supporting the position of
the College that appellees were term nated because of program
di sconti nuances caused by financial problenms. In a letter to the
Four Flags program one of the appellees indirectly acknow edged
the fiscal situation when Professor N cholson noted "The econony
will 1nprove. | hope that the college doesn't take any drastic
measures that it may regret.” On April 30, 1993, the program
di sconti nuance and termnation decisions were included in a
sunmary. It concluded: "When fully inplenented, all of these
decisions will result in the recovery of nore than $800,000. CQur
goal is to reallocate this noney, as well as the |aboratories and
offices recovered, to strengthen high priority prograns and
functions." The summary indicated that nine full-tinme tenured
faculty would be termnated. Four were from appel |l ees’ program

In a May 4, 1993 letter to the College's personnel, one of
appel l ees' exhibits at the trial court, President Slow nski wote
in relevant part:

| accepted the recommendation . . . to elim-
nate several prograns . . . . [ This] wll

strengthen the instructional area by allow ng
Dean Snope to reallocate budget in instruc-

tion. . . . Unfortunately, inplenent[ion]
will require associated reductions in per-
sonnel .

While | do not anticipate the need for
"exi gency" type actions or "across the board"
budget cuts next year, | do foresee a very
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difficult year. Even with the nost optimstic
projections, the operating budget will be |ess
t han FY 1993. W will continue to initiate
every possible cost savings action and to
seriously pursue appropriate efforts to
"rightsize" the college. | believe that even
with the budget reductions over the past few
years, essential services to our students have
not been drastically reduced. Conditions have
certainly not been optimal, but adm nistra-
tors, faculty and staff are "doing nore with
|l ess”" to mnimze the inpact on our students.
The president's staff continues to be guided
by the principles we forwarded in October,
1991, which enconpassed protecting the teach-
ing/learning process, containing costs col-
| ege-wi de and basing priorities on student
needs and the centrality of services to the
col | ege m ssi on.

Appel l ees also put into evidence a letter fromDr. Slow nsk
to a nmenber of the Legislature who apparently had inquired about
the termnation of one of the other progranms. |In relevant part,
Dr. Sl ow nski responded:

You and | are well aware of the difficult
economc climate in which we nust operate.
Understanding the realities of this econony
has led all organizations to exam ne nore
critically each of its functions and how each
is perforned. As governnment nust find nore
cost effective nmeans for providing services,
so too must Essex Community Col | ege determ ne
the nost cost effective nmeans for providing
occupational training. W have not abandoned
our mssion nor our commtnent to high quality
occupational training. Rather it 1is the
delivery vehicle for certain types of training
which will change. Qur credit courses in HVRC
wll be reviewed and repackaged where appro-
priate to be offered as non-credit courses to
the hospitality industry, the same format used
in the excellent training program cited in
your letter.
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The decision to term nate certai n degree
granting credit prograns and the faculty
associated with those prograns was not arrived
at easily nor was it arrived at in secrecy.
The decision was the result of an el aborate
eval uation process that was designed by the
academ c divisions and was inplemented with
their full knowl edge and concurrence. I n
determ ning which prograns would be reviewed
this fiscal year, data on enrollnent, FTE
grow h, and average section size over the
previous five years were used. Prograns which
fell below the college averages in these
categories were "flagged" for further review
The division chairperson and the faculty in
t hese prograns were then given the opportunity
to respond to questions regarding the contin-
ued viability of the program as a degree
granting credit offering. A conmttee com
posed of representatives of the coll ege gover-
nance bodi es and adm nistration studi ed these
responses and made recomendations to the dean
of instruction. These recomendati ons were
then shared with the vision chairpersons to
provi de anot her opportunity for input. Last-
ly, the four deans on ny staff had their input
before a final decision was rendered. As you
can see, the process was collegial, not secre-
tive.[8

| n Terranovav. Board of Trustees, 81 Md. App. 1, 13 (1989),

319 Md. 484 (1990), involving an adm nistrative appeal,

f rom Annapolis v. Annapolis Waterfront Co..

8 The process put

cert. denied,

we quot ed

284 Md. 383, 399 (1979), which

in place resulting in the term nation of

prograns due to budgetary restraints eventually caused nenbers of
the college faculty, including appellees, to wite letters to
menbers of the Legislature questioning the term nations and the

process used.

Governor to reduce the budget in the first instance.

All

It was the Legislature that had authorized the

of the docunents nentioned by Dr. Slow nski are indi-
cated in the extract as being before the trial court.
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referred to Cohen, SomeAspectsof Maryland Administrative Law, 24 Mi. L. Rev.
1, 38 (1964):

Anot her comentator presented the follow ng

illustration of the operation of the rule:
[ Alssume that in an agency hearing five
W tnesses testify on one side of a propo-
sition, and one witness testifies on the
ot her. In its findings, the agency
states that it does not doubt the credi-
bility of any of the w tnesses, but that
it isrelying on the testinony of the one
wi tness and disregarding that of the
five. Under the substantial evidence
rule, a court would be required to uphold
such findings.

Whil e Teranova was an adm nistrative appeal, what was said
there applies to evidentiary assessnents generally. |If there is
conflicting substantial evidence, the trier of fact resolves the
evidentiary dispute. Here, there is no evidentiary dispute.
Appel l ees did not proffer one iota of evidence of any reason for
their termnation other than that proffered by appellant. They
relied on their position that they could only be fired for reasons
specified in their circa-1970 contract.

We have carefully exam ned the extract. There is no evidence
proffered bel ow that the programwas not term nated for financial
reasons, or that no serious financial and budgetary problens
exi sted. Appellees argued that they should have been transferred
to other departnents. That, in part, my be addressed, if
appropriate to do so, on renand. They further state that the

termnation of their departnent, rather than another, was done for
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reasons of economcs. That is admtted. The |law of tenure, as we

shall later explain, permts the discontinuance of prograns for
financial, i.e, economc, reasons. In essence, absolutely no

contrary assertion as to the reasons for their termnation was ever
made. I ndeed, the term nations were the end result of a genuine
financial crisis resulting from budgetary cutbacks by the funding
entities, occasioned by the serious economc situation of the tine.

This is, therefore, not the case of five witnesses on one side of
a proposition and one on the other as discussed in Teranova. It is

a case of all evidence supporting one position.
The general rule is that

we consider the evidence produced at trial in
a light nost favorable to the prevailing

party; and if substantial evidenceis present t o support
the trial court's determnation, it is not
clearly erroneous

Maryland Metals, Inc. v. Metzner, 282 Md. 31, 41 (1978) (enphasis added). In

Saleyv. Saley, 25 Md. App. 99, 109 (1975), a paternity case, although

affirmng a trial court's decision, we noted the presunption of
paternity between a husband and wi fe but then opined:

A person other than the nother and the husband
testified, and the parties agreed, that they
were living separate and apart during the

peri od of conception. There was no evidence to the

contrary. Therefore, the record supports the
chancellor's finding that the presunption of
| egitimacy was overcone. [Enphasis added.]

In the case sub judice, the opposite exists. There is no

substantial evidence supporting the factual conclusions of the
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trial judge. Al of the evidence supports the existence of a
financial shortfall causing the termnation of the program There
was no evidence to the contrary. Even if the trial court totally

di sbelieved all of the witnesses on the issue of finances, and

di scounted their testinony, with no evidence to the contrary, there

was no evidence to support the trial court's finding that a
financial crisis did not exist. Wre we to hold that, in every
instance when all of the evidence is one way, it may all be
di sregarded and the trial judge permtted to nmake a finding
conpletely devoid of supporting substantial evidence, nerely
because he declines to credit the evidence that does exist, then
the clearly erroneous rule would be no rule at all. A trial court
essentially could never be reversed on its factual finding. W do

not believe this to be the law, nor should it be.

| n Burroughs Int'l Co. v. Datronics Eng'rs, Inc., 254 Md. 327, 338 (1969),
the Court, after discussing the clearly erroneous rule, quoted from
an earlier case, Goodwinv.LumbermensMut. Cas. Co., 199 M. 121 (1952),
the rule that applies when there is no supporting evidence upon
which a trial court's factual findings is based: ""But if there is
no such substantial evidence, then the conclusion may be designated
as arbitrary, and may be disregarded.'" 254 Ml. at 338.

Aetna Casualty & Sur. Co. v. Brethren Mut. Ins. Co.,, 38 M. App. 197 (1977),

involved the legal nmeaning of the term farm or farmng in an

exclusion clause in an insurance policy and al so whether the facts
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before the trial court supported the trial court's finding that the
incident was not within the anbit of the exclusionary clause. As
in the case subjudice, there was only one set of facts, i.e, there
were no contrary or disputed facts. One of the parties in the
underlying case, the Bonifaces, operated a farm the nmajor portion
of which was used for the breeding and training of race horses.
One of their horses escaped and was involved in a collision with an
autonobil e, causing injuries to its occupants. Boniface was sued
for negligence. The dispute between the appellate parties invol ved
an Aetna policy that had an ot her insurance cl ause. Boniface, at the
time, also had a policy with Brethren. The policy with Brethren
had a clause that excluded liability for "farm ng" activities and
ot her provisions. W stated:

In a declaratory judgnment proceedi ng, the

trial court may sit . . . as the trier of the
facts, and its conclusions as to the facts
will not be disturbed unless found to be
clearly erroneous . . . . [Tlhe [trial] court

o was required to resolve the factual
di spute as to what the intended coverage of
the Brethren policy was. It therefore becones
our task to exam ne the factual concl usions of
the trial court and determ ne whether

they were clearly erroneous.

38 MiI. App. at 206-07. The Court then discussed certain tradition-

al interpretations of "farmng." W then noted:
The trial court . . . chose to rely upon
the dissenting opinion in . . . Wint [v.Fideity &

Casualty Co., 507 P.2d 1383 (1973)], where it was
stated "that the activities of the insured .
had nothing to do with farming . . . but
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were part and parcel of his business of oper-
ating a riding acadeny and boardi ng stabl e.

Id. at 209. W then discussed several Maryland cases that held that

permtting neighbors to graze cattle required that the property be

classified as a farmng property for the purpose of tax assess-

ments, (Supervisor of Assessments v. Alsop, 232 Ml. 188 (1963)) and that
concerned whether a dairy farm enpl oyee was a farm | aborer, (Keeney

v. Beasman, 169 Md. 582 (1936)). W concl uded by hol di ng:

Qur exam nation of these authorities and
of the facts in this case convinces us that

a substantial portion of the activities .

shoul d be characterized as farm ng.

: [ T he brood nmare, Sasal, was kept
for br eedi ng purposes only, that she never
raced, nor was she ever in training for rac-
ing. . . . [S]lhe was barren and was therefore
kept in a pasture away frommares in foal. It
was fromthis pasture that she escaped. :
[@razing activity "can reasonably be inter-
preted to constitute a farm ng operation”
[H er pasturing was, we believe, a farm
ing activity. Wen we apply the requirenent
that the anbiguity in this case be resol ved
against the conpany . . . we [still] have no
difficulty in [finding for the conpany] reach-
ing the conclusion that the trial court was
clearly erroneous in its factual conclusion
that this incident was not covered within the
meani ng of the [farm ng] exclusionary clause.
We shall reverse

38 Mi. App at 213-14. In Aetna, there was sone contrary evidence,
i.,e, that it was a race horse training business rather than a

farmng activity. In the present case, there is no evidence that

contradicts the evidence that the appell ees were term nated because
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the program had been termnated and that the program had been
term nated for financial reasons.

While the facts in Aetna involved construing exclusionary
| anguage in insurance policies, etc., instead of tenure term na-

tions, the posture of the case in Aetna and the present case are
very simlar, i.e, the real issue arising fromthe trial court was
thus not a factual conflict but an interpretation of the facts, i.e,

a factual conclusion. Wth the facts in the case subjudice being

uncontradi cted by any substantial evidence, the contrary factual
conclusions of the trial court were arbitrarily nmade and,
accordingly, are clearly erroneous. W explain further.

The evi dence of severe financial cutbacks in the case subjudice

is clear. Wiile appellees objected below to the adm ssion of this
evidence, and while the trial court commented that it probably
shoul d have sustained those objections because of its belief that
this issue was belatedly presented, it did not sustain the
obj ections, and the evidence was admtted. Moreover, the tria
court resolved the issue based upon its interpretation of that
evi dence. Under Maryland's conmmunity col |l ege schene, the State and
the county, or counties, provide a significant anount of the
funding to the community coll eges. There was uncontradicted
evidence that the State reduced its contribution by twenty-five

percent —an unarguably serious reduction. There was al so evi dence
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of substantial reduced funding by the county. The existence of a
financial crisis was apparent.

In addition to that evidence introduced below as to what
occurred in the college's termnation and grievance procedures, the
deposition testinony of Dr. Slownski, the President of the
coll ege, was first read into the record in the circuit court by
appel | ees:

"Question: Now, in reviewmng that, is it
correct that neither of the individuals nen-
tioned in that finding, which would be Jane
Adans and Gaen N cholson [, appellees], that
neither of them were being termnated for
immorality, dishonesty, m sconduct in office,
i nconpetency, insubordinance in or wllful
negl ect of duty? 1Isn't that correct? Answer:
That is correct. Question: Now, sir, have you
reviewed their contracts? Answer:  Yes.
Question: Can you tell ne what clause permts
you to recomrend over the recommendation of
the Faculty Gievance Commttee to infer a
clause, a clause that sticks into that con-
tract the term an inference of closing of a
departnment? Answer: | accepted the interpre-
tation that it was inplied. Question: That it
was inplied? Answer: Yes. Question: Is it
your position that the only reason that they
are being termnated was a contract reason, is
that correct? Answer: That's correct. Ques-
tion: The only reason that you are stating
that they can be termnated is because you are
inplying that clause into their contract,
isn't that correct? Answer: W are term nat-
ing the program and inplying that the con-
tract, in fact, does provide that.

In addition to Dean Snope's testinony at the college |eve
hearing, Dr. Joseph Testa, the Associate Dean of Instruction, was

permtted to testify at trial:
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. : [Dlid there come a tinme when
the college began to experience financial
difficulties in the budget area?

A.  The college was experiencing finan-
cial difficulties at that tine.

A. It canme about because of serious cut-
backs fromthe State of Maryland and Bal ti nore
County which makes up a substantial part of

the coll ege's overall operatingbudget.

A The State reduced the college's
budget from the State by 25 percent. It
amounted to several mllion dollars

Much has been made about the fact that the
college was not in a situation of financial

exigency. That is correct. Technically, it

was not. Financial exigency would have neant

that there was sinply not enough noney to pay
all of the college's bills. W were not in
that situation. Wat we were in was a serious

financial crisis in which there had been —
t here was no noney for equipnent. There was

declining noney for supplies. W were facing
enrol I ment growths and yet a dramatic decrease
in incone.

A. . . . The financial problens existed
t hroughout the college, but heavily inpacted
t hroughout instruction because that's where
the bulk of the expenses are. [ Enphasi s
added. ]

There was uncontradicted testinmony of attenpts made to resolve the
crisis —including the ultimte termnation of instruction. Dr.

Test a st at ed:
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[ Appel lant's attorney]: Was a financi al
exi gency ever declared by the Board of Trust-
ees?

A No.

Q D dthe President ever ask the Board
to declare a financial exigency?

A No, sir.
Dr. Testa then testified at trial as to how the college
attenpted to deal with the financial crisis:

A Dean Snope would then neet with the
Associate Deans and the Division Heads as
necessary to let us know what was happeni ng at
the President staff |evel and how the coll ege
woul d be dealing with the financial shortfall.

Q As a result of these neetings, was
certain action taken in connection with the
budgetary situation that the college found
itself in?

A. Dean Snope had said that we woul d be
unable — it appeared that this financial
crisis was not a one-tine situation and that
we woul d |ikely be experiencing these cutbacks
fromthe State and the County for sone period
of tinme. That if we were to continue to grow,
as indeed our enrollnment was growng at the
time, we would have to be able to put noney

into supplies, materials and equi pnent. e
could not continue to go the way we had been
with so little noney in that area. As a

result he asked that the division Chairman
come up with a plan by which all prograns
could be reviewed in the instruction function
to determine their continued viability at the
col | ege.

Q And how did the Division Chairs re-
spond to the charge?
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A. They accepted that charge. They net.
They fornmed a subconmttee of their own and
sonmetinme in 1992 cane up with a docunent known
as Four Fl ags For Andy.

Q How was this docunent used?

A.  Wien Dr. Snope received it, | believe
he had sent it to the various governing bodies
at the college and asked for their input
before any of it was ever inplenented.

Q Specifically, identify the governing
bodi es there are on the canpus.

A The Faculty Senate, the Academc
Council and the Adm nistrative Forum

Q And did there cone a tinme when you
were part of the conmttee that the Dean
appointed to inplenent this process?

A

What we did at that point there was a
commttee conposed of representatives of
admnistration and faculty and there was a
process in here by which we were to get infor-
mation from the flagged departnents. That
process began in the fall of 1992, but what
had happened having been a nenber of that
commttee, | renenber quite vividly we were
not getting consistent information. The origi-
nal process had called for the departnents or
the prograns to give us information. The
problem was that we had information fromthe
Research O fice that told us these prograns
were in trouble and sonme of the progranms were
denying that they were in trouble. So, we
were unabl e to nake any heads or tails out of
that. W asked the Dean rather than have the
process as | have just described it, why don't
we, the college, provide the information that
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we have to the departnents and ask them to
respond. That way at |east we are all on the
sanme page. That was agreed to. Ther ef or e,
the process basically began over again in the
spring of 1993.

A.  No, the recommendations were based on
what the commttee thought was the continued
viability of the program based on the answers
that the commttee had received to the ques-
tions that had been asked of the various
progr ans.

Q Ckay.

A | mean, the commttee was not con-
cerned if prograns were cut, are we going to
have "X' dollars. That was not our concern.
W were going to |l ook at the continued viabil -
ity of the prograns. W wanted to see if they
shoul d have continued, discontinued or nodi-
fied.

[ Appellant's attorney]: As a result of
t he recommendati ons of your conmttee, certain
prograns and transfer disciplines were elim -
nated, correct?

A. That's correct.

[ Appel  ees’ attorney]: Cbjection.
Leadi ng.

THE COURT: Overrul ed.

Q Did Dean Snope ever share with the
Division Chairs the possibility that out of
the Four Flags Review process would cone
termnation of tenured faculty?

A. Yes, he did.
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The trial court again considered denying the adm ssibility of

evidence relating to the college's financial condition when Dr.

Snope, Dean of Instruction, testified but ultimately decided to

admt the testinony. The in-court testinonial exchange involving
Dr. Snope included the foll ow ng:

Q Now, | would like you to describe to
the Court the financial problens that occurred
at the college beginning in 1991 and conti nu-
ing thereafter, and describe for the Court
just briefly how they arose and how they
affected the instructional prograns at the
coll ege that you as Dean of Instruction are
super vi si ng.

[ Appel | ees’ attorney]: Objection as to
rel evancy.

THE COURT: All right. The objection
is noted. | amgoing to permt himto testify
even in light of the Court's comments that the
Court does not believe that it was pl eaded as
required.® Again, as | think | said |ast
week, | amgoing to let all the testinony in
so the Court of Special Appeals or the Appel -
|ate Court has all the facts with which to
rul e.

It is thus clear that the trial court had determned to resolve
this case in a manner that would permt us to address fully the
i ssue of the viability of tenured professors when institutions are
faced with serious financial problens.

Dr. Snope then testified:

 Appellant's Motion to Dismss the anended conpl ai nt was
denied on May 24, 1995. Appellant then filed an answer on
approxi mately June 12. It was, therefore, filed three to five
days late. That answer was | ater anended.
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A. In 1991, the college experienced its
first of a series of major budget reductions
when the State as[k]ed for well over one ml -
lion dollars back and it was evident at that
point that that was the beginning of a |ong
series of budget cuts that would occur at the
State as well as the County |evel. In re-
sponse, the college had to take a series of
actions in order to be able to pay the bills.
W had to cut our budget for supplies and
equi pnment . W had to furlough all college
enpl oyees. W had to cut other prograns such
as a special program of the steps that the
coll ege was forced to take over the last three
years beginning in 1991 when the first of a
series of budget cuts occurred.

Q Wre these budget cuts ever restored?
A.  No, they have not been.

Q Now, anong the approaches consi dered
by the college, was the reduction in academ c
progranms correct?

A. In the fall of 1991, ny response to
budget cuts was to begin a process of program
eval uation because it becane evident at that
poi nt that we probably would not be able at
the college to continue to do everything we
had done in the past.

Q And how was this process inpl enented?

A. The process was begun by ny asking
t he heads of the academ c divisions to estab-
lish and to recommend a process by which al
prograns and disciplines within the college
could be reviewed in a relatively short tine
period with the objective of being able to
reach deci sions about the continued viability
of those program areas.
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[ Appel lant's attorney]: Dr. Snope, why

wasn't the Board ever asked to declare a
financi al exigency?

[ Appel | ees’ attorney]: Sanme objection.

A A financial exigency is a last re-
sort. It is extreme action that involves
laying off staff when there appears to be
absolutely no other way to pay the bills. A
state of financial exigency was not asked for
because it was possible for us to nake ends
meet through all of the other steps that we

i npl emented in response to very severe finan-
cial difficulties which exist to this day.

Q And as a result of the decisions that
wer e made t hrough the Four Flags process, did
there cone a time when prograns and positions
at the college were termnated in 19937

A, Yes.
Q And did there cone a tinme when you

met with both of the [appellees] and the other

menbers of the O fice Technology program to

advi se them of these term nations?
A, Yes.
Q That was April 29, 1993?
A, Yes, it was.

There was virtually no evidence contradicting the testinony of

Dean Testa and Dr. Snope at trial, or the docunents generated by

the procedures before the coll ege's governance entities that were
|ater admtted in evidence. There was no evidence presented at the

col l ege' s governance or grievance levels to the contrary. It was
clearly erroneous to find that the institution was not faced with

serious financial problens. There is sinmply no substantial
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evi dence supporting the trial court's factual conclusions. Having
found that the trial court's factual conclusions were clearly
erroneous, we are required to address the underlying | aw of tenure.
Before doing so, we first comment that whenever a |ongtine,
faithful, conpetent person, who has devoted |arge portions of his
or her career to a particular vocational endeavor, is, through no

fault of his or her own, laid off or term nated, we experience

great synpathy for what occurs. The State enpl oyees in Maryland
Classfied, the poor whose support system was reduced in Judy, and the

hi ghly conpetent professors in the case sub judice, all suffered

because of events beyond their control. There can never be
anything other than synpathy as to the unwarranted m sfortune of
any litigant. W nust, however, base our decisions on the |aw,
unaf fected by our synpathy and personal feelings. To that end, in
jury trials, we ordinarily adnonish jurors as foll ows:

You nust consider and decide this case
fairly and inpartially. Al persons [includ-
ing corporations] stand equal before the |aw
and are entitled to the same treatnent under
the law. You should not be prejudiced, for or
agai nst a person because of that persons
political or social views, wealth or poverty.

You should not even consider such matters. The sane is
true as to prejudice, for or against, and
sympathy for any party.

Maryland G vil Pattern Jury Instructions 1:6 (2d ed. 1984)(brackets
in original)(enphasis added). That with which we adnonish jurors

is an adnoni shnent to us as well. W are constrained to foll ow
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what we perceive to be the law, not what we know to be our
synpat hi es.

W& next consider one of our recent tenure cases.

Johns Hopkins University
V.
Ritter,
114 M. App. 77 (1996).

Ritter i nvol ved the issue of whether tenure had been awarded.

It did not involve the term nation of tenure. As dicta, we did

state, in a section devoted to interpreting tenure, that
it denotes a commtnent by the school, as a
direct or inplied part of its faculty enploy-
ment agreenent, that, wupon a determ nation
that the faculty nenber has satisfied the
conditions established by the school, the
menber's enploynment will be continuous, sub-
ject to termnation only for adequate cause.

114 Md. App. at 80-81.

That statenent correctly states the law of tenure as we
understand it and as the majority of other jurisdictions understand
it when a tenured professor is termnated for sone reason personal
to him or her specifically. As we shall show, however, that
statenment is not applicable when tenured professors are term nated
for grounds not personal to them Termnation notives not personal

to individuals nay provide adequate reasons for termnation of

persons with tenure. Moreover, Ritter, as we have indicated, as well

as Mariottv. Cole, M. App. _ (1997) [Nos. 1161 & 1193, 1996
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Term slip op. filed , 1997], concern the "awardi ng" of tenure,

not the termnation of tenured faculty.

The only State case we have discovered that
termnation of tenured teachers for nonpersonal reasons

actually decided based upon the interpretation of a statute,

THE LAW OF TENURE TERM NATI ON

Cearfoss and Krotkoff

menti ons

t he
was

not

t he happening of events causing a termnation for nonpersonal

reasons.

| n County Bd. of Educ. v. Cearfoss, 165 Md. 178 (1933),

Its discussion, however, is helpful to our consideration.

reference to the teachers' contracts of enploynent, that

10 Community colleges are public institutions,
funded by governnental entities. The |aw of tenure, however,

the contracts with the teachers evidently
designed that they mght rely, after the first
year, upon a tenure to continue until abrogat-
ed for sufficient -cause. It would not be
proper, however, to construe the contract as
tending to assure to the teachers a pernmanency
of enploynent. The officials in charge of the
public school system?!? would have no authority
to assune for it the financial burdens which
m ght result from such a contractual obliga-
tion. Changing conditions, such as the aban-
donnent of certain courses of instruction, or
t he consolidation of schools, m ght reduce the
nunber of positions for which teachers are
required. In such an event a teacher thus
af fected, whose tenure is of indefinite dura-
tion, could not rightfully demand paynent for
servi ces not needed nor actually rendered.

t he Court opined,

primarily

in

may

be the sane, or very simlar, in respect to private educati onal
institutions that award tenure.
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Id. at 188. Although the decision in Cearfoss was based on ot her
grounds, the Court's considered statenent expresses a viewthat is
supported by the majority of authority el sewhere.

Anot her relevant case, this one, relied on extensively by

appel l ant, albeit a federal case, concerned a private Maryland

col l ege. | n Krotkoff v. Goucher College, 585 F.2d 675 (4th Gr. 1978), a

col | ege professor brought suit against the college alleging that it
had violated her tenure when it discharged her. The coll ege

contended that it termnated her enploynent as a "part of a general
retrenchnment pronpted by severe financial problens.” Id. at 676.

The college notified Krotkoff in June of 1975 that it would not

renew her contract in June of 1976 "because of financial prob-
lens."! Id. at 677. The serious "financial situation[, caused by
substantial operating deficits,] convinced the trustees that action
was needed to insure the institution's future.” Id.

As a part of its retrenchnment, the col -
| ege did not renew the contracts of [eleven]
untenured and four tenured faculty nmenbers
i ncl udi ng Krotkof f. These professors were
sel ected largely on the bases of the dean's
study of enrollnment projections and necessary
changes in the curriculum In addition, the
faculty elected a commttee to review curricu-
| ar changes suggested by the adm nistration
Among the admnistration's proposals were
elimnation of the classics departnent and the

11t was acknow edged that Krotkoff, like the appellees in
the present case, had been a fine teacher and that she was not
bei ng term nated because of any performance or behavi oral prob-
| ens.
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CGerman section . . . which were staffed excl u-
sively by tenured professors.

Id. at 677-78.

Foll ow ng a study of enrollnent projections, it was determ ned
that only one position would remain in the German section of the
nmoder n | anguage departnment. Krotkoff, a German faculty nenber, was
term nated, while the other professor in the German section was
retained because she had experience with elenmentary |[|anguage
courses and because she was also qualified to teach French. Id. at
678. A faculty grievance commttee recomended Krotkoff's retention
but did not suggest that the other professor be termnated. The
president did not accept the commttee's recomendation, and the
trustees sustained the president's decision.

The court franmed the issue as "whether as a matter of |aw
Krotkoff's contract permtted term nation of her tenure by discon-
tinuing her teaching position because of financial exigency."
Krotkoff, 585 F.2d at 678. The tenure bylaws of the college provided
for "continued service unless good cause be shown for term nation."
Id. The court noted that "[f]inancial exigency is not nmentioned in
the by-laws, and the coll ege concedes that it is not considered to
be a ground of dism ssal for cause.” Id. (footnote omtted). In
its discussion, the court noted that the national academc
communi ty's understanding of tenure acknow edges that a tenured

prof essor may be term nated because of financial necessity —so
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| ong as the necessity is "bona fide." The court discussed that
termnation of tenured professors was appropriate wunder two
circunstances —the first being for cause and the second incl uded
"financial exigency." It also commented on a witness's reliance on
a 1940 Statenent of Principles on Academ ¢ Freedom and Tenure and
noted that the statenent recogni zed that term nation for financial
exigency was permtted so long as the financial exigency was

denonstrably bona fide. The court, referring to this statenent,

sai d:
[A]Il of the secondary authorities seem to
agree that it is the "nobst wdely-accepted
academc definition of tenure.” Brown, Tenure

Rights in Contractual and Constitutiona
Context, 6 Journal of Law and Education 279
280 (1977).

The reported cases support the concl usion
that tenure is not generally understood to
precl ude denonstrably bona fide dismssal for
financial reasons. . . . [Where the con-
tracts did not nention this term the courts
construed tenure as inplicitly granting col -
| eges the right to nmake bona fide dismssals
for financial reasons. No case indicates that
tenure creates a right to exenption from
di sm ssal for financial reasons.

A concept of tenure that permts di sm ss-
al based on financial exigency is consistent
with the primary purpose of tenure. Tenure's
"real concern is with arbitrary or retaliatory
di sm ssals based on an admnistrator's or a
trustee's distaste for the content of a pro-
fessor's teaching or research . . . . D s-
m ssal s based on financial exigency, unlike
t hose for cause or disability, are inpersonal;
they are unrelated to the views of the dis-
m ssed teachers.
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Id. at 679-80 (citations omtted).

The court then noted that Goucher College's bylaws and the
ot her relevant docunents did not define the rights of tenured
professors during financial exigency and that the tenured teachers
believed that tenure precluded their dismssal for financial
reasons. The court then stated that, in assessing whether the
financial exigency was bona fide, it was inproper for a fact
finder, i.e, a trial court, to consider a college's |and hol di ngs
or endowrent, in that choices as to retention of |and or usages of
endownents were the proper business of the college and not the
courts. It concluded: "[T]he existence of financial exigency

shoul d be determ ned by the adequacy of a college's operating funds
rather than its capital assets.” Id. at 681.

In respect to whether Krotkoff, or sonme other professor,
should have been termnated, the court |ooked to Krotkoff's

contract. It held that Krotkoff was entitled, under her contract,

to insist that Goucher "use reasonable standards in selecting which faculty
appointmentstoterminate, and . . . that it take reasonabl e neasures to

afford her alternative enploynent." Krotkoff, 585 F.2d at 682

(enmphasi s added). The court, nevertheless, ultimtely held:

The necessity for revising Goucher's curricu-
lum was undi sput ed. A faculty commttee
accepted elimnation of the classics depart-
ment and reduction of the German section . :
as reasonable responses to this need. The
only substantial controversy was whether the
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coll ege should have retained Krotkoff or
Ehrlich, both tenured professors.

[ 1] n the absence of an explicit contractual under-
taking, the evidence discloses that tenure does not entitle a professor
to training for appointment in another discipline.

Id. at 682 (enphasis added).

Forei gn Case Law
Christensen v. Terrell, 754 P.2d 1009 (Wash. Ct. App. 1988), was a

case in which across the board budget reductions inposed by the
governor resulted in the termnation of tenured faculty nmenbers at
Washi ngton State University. The court noted:

[ T he Fourteenth Amendnent requires only those

procedures which are necessary to provide the

tenured teacher a fair opportunity to show

that his or her termnation or |ayoff was for

a constitutionally inpermssible reason, or
was wholly arbitrary or unreasonabl e.

[S]trict adherence to the Universi -
ty's witten procedures is not required as
long as the mninmal due process requirenents
of federal constitutional |aw are net.

ld. at 1014- 15.

Much as in the case subjudice, a trial court in Refai v. Central
Washington Univ., 742 P.2d 137 (Wash. Q. App. 1987), ordered the
college to reinstate a professor whom it had termnated for
financi al reasons and awarded hi m back pay. There, as here, the

| egi slature nmade drastic cutbacks in the funding of the college

($3,584,000). At first, nontenured faculty nmenbers were term nat-
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ed, but the legislature again reduced the appropriations for the
college. The college publicly notified the faculty and ot hers of
the seriousness of the financial problens. A Faculty Senate
Executive Commttee confirnmed the existence of a serious financial
problem That conmttee then sel ected departnments and programs to
be reduced or curtailed. It determned that ten faculty positions
needed to be elimnated. The president of the university reduced
t he nunber of faculty cuts to seven. The proposed |ayoff plan was
then presented to the academ c comunity for input. Utimtely,
the president notified those who were to be laid off. Refai was
anong those notified. He then demanded and recei ved the hearing
process and then appealed to the trial court, which ordered him
reinstated with back pay.

Refai argued that he was termnated not for financial reasons,
but because the college wanted to elimnate "prograns which were
obsol ete, nontechnol ogi cal, and nonlucrative." ld. at 142. I n
reviewing the trial court's decision, the Washington internedi ate
appel l ate court comented "that courts shoul d exercise caution when
reviewing this type of decision. “[Where lack of funds necessi -
tate[s] releasing a sizeable nunber of the faculty . . . it [is]
peculiarly within the province of the school admnistration to

det erm ne whi ch teachers should be rel eased, and which retained.'"

ld. at 142 (quoting Klenv.Boardof Higher Educ., 434 F. Supp. 1113, 1118
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(S.D.NY. 1977)). The court later noted, quoting certain

tors, that

[a]llowing courts or faculty nenbers to second
guess the response of wuniversity adm nistra-
tion to a bona fide financial crisis would
serve to protect neither the financial stabil-
ity of the institution nor the academ c free-
domof the faculty . . . . [I]f the institu-
tion's decision to termnate a tenured faculty
menber was caused by financial exigency and
the university has no . . . inproper notive
for the termnation, then the question of
whet her the term nation was the best response
under the circunstances is a purely adm nis-
trative one.

comment a-

ld. at 142 (quoting Bolger & WI noth, Dismissal of Tenured Faculty Members for

Reasons of Financial Exigency, 65 Marq. L. Rev. 347, 355-56 n.35 (1983)).

In respect to due process concerns,

[We observe that the Fourteenth Amendnent
does not require that Dr. Refai have the
opportunity to respond prior to the decision
to lay off specific individuals. . . . To
determ ne the required procedural safeguards,
we nust weigh the followng factors: (1) the
private interest in retaining enploynent; (2)
the risk of erroneous termnation; and (3) the
government interest, including the fiscal and
admnistrative burdens that additional or
substitute procedures would entail.

Id. at 145-46 (citations omtted). It addressed those

noti ng:

Because Dr. Refai's termnation was not due to
al l egations of msconduct, the reasons for
requiring a pretermnation hearing are not as
conmpelling. . . . [We do not believe the risk
of erroneous termnation is as serious as it
is in cases such as [Cleveland Bd. of Educ. v.]

Loudermilll, 470 U.S. 532, 105 S. . 1487

t he Refai court opi ned:

i ssues by
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(1985)] where an enployee is discharged for
sone type of msconduct. Although a preter-
m nati on hearing serves the inportant purpose
of providing an "initial check agai nst m st ak-
en decisions,” it has limted use where the
term nation was caused by financial exigency.

Refai, 742 P.2d at 146
A case also simlar to the instant case was Graney v. Board of

Regents, 286 N.W2d 138 (Ws. C. App. 1979),%2 in which the court
gave an extensive discussion of cases involving the term nation of
a tenured professor as a result of an institution's financial
pr obl ens. In that case, the Board of Regents, faced wth a
legislative limtation on funding, initiated neasures resulting in
the dismssal and layoff of tenured faculty nenbers. There, as
relevant to the case at bar, the Regents did not have any express
authority to termnate tenured faculty based upon financial
exi gency. The court, neverthel ess, opined:
The Board of Regent's authority to term -

nate enployees for reasons of financial exi-
gency is not expressly granted by the stat-

ut es. However, this authority is inplied
under the general powers of the board for
state universities . . . which provide that,

"the board of regents shall possess all other
powers necessary or convenient to acconplish
the objects and performthe duties prescribed
by | aw. "

12 This case was decided primarily on sovereign inmunity
grounds. The court, however, also addressed the nerits in
respect to several of the contentions made by G aney.
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Several jurisdictions have recognized
t hat educati onal governing boards possess an
i nherent authority to discharge tenured facul -
ty for reasons of financial exigency which is
distinct fromthe authority to discharge for

cause. Funston v. District School Board, 130 Or. 82,
278 P. 1075 (1929); Downsetal.v. Board of Education of
Hoboken Dist., 13 N.J. Msc. 853, 181 A 688
(1935); Ehretv. Kulpmont Borough School District, 333 Pa.
518, 5 A 2d 188 (1939); Sate exre. Frank v. Meigs
County Board of Education, 140 Chio St. 381, 24 Chio
ops. 303, 44 N E. 2d 455 (1942); Miller v. Soudnour,
148 Pa. Super. 567, 26 A 2d 113 (1942); Appeal
of Ritze, 372 Pa. 588, 94 A 2d 729 (1953); Levittv.
Board of Trustees of Nebraska State Colleges, 376 F. Supp.
945 (D. Neb. 1974); cf. Browzn v. Catholic University of
America, 174 U.S. App. D.C 60, 64, 527 F.2d
843, 847 (1975); Krotkoffv.Goucher College, 585 F. 2d
675 (C. A 4th Cr. 1978); Senmetzv.Bd. of Trustees,
etc, 68 Ill. App. 3d 83, 24 1ll. Dec. 604, 385

N. E. 2d 745 (1978).

286 N.W2d at 145-46 (footnote omtted)(sone citations omtted).

I n Rymer v. Kendall College, 380 N.E. 2d 1089 (Ill. App. C. 1978),
a tenured professor was term nated because the course he taught was
being discontinued in light of declining enrollnent. Ryner
contended that the actions of the college were inproper and
constituted a breach of his contract because they were "inconsis-
tent wwth the ternms of the policy manual relating to tenure." Id
at 1091. Anong his contentions at trial was that the action was
i nproper because it was not based on "financial exigencies,
insufficient funds, decreased enrollnment or discontinuation of

particul ar courses.” Id. On appeal, he apparently franmed the

i ssue, relevant to our inquiry, as "the only possible grounds [for
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termnating a tenured teacher] would be cause, age or bona fide
financial exigencies of the college. . . . [H e argues that there
is or ought to be a public policy or common | aw concept of tenure
that woul d bar dismssal in the absence of these grounds.” Id. The
court found that the specific reason for Ryner's term nation was
di sconti nuance of a particular course of instruction and affirned
his di sm ssal .

| n Levitt v. Board of Trustees, 376 F. Supp. 945, 952 (D. Neb. 1974),
a case in which, like the instant case, the State drastically
reduced the budget of the state colleges, the court opined: "The
plaintiffs are not guaranteed any absolute constitutional right to
conti nued enploynent. Plaintiffs['] tenure rights do not guarantee
them continued rights to public enploynent.” (Ctations omtted.)
See also Browzn v. Catholic Univ.,, 527 F.2d 843 (D.C. Gr. 1975) (holding
there was no breach of contract when university dismssed a tenured

professor due to the elimnation of certain courses that was
necessitated by financial problens); Johnsonv.Board of Regents, 377 F.
Supp. 227 (WD. Ws. 1974) (upholding termnation of tenured
pr of essors based upon financial exigency), affdwithoutop., 510 F.2d
975 (7th G r. 1975); Rosev.Elmhurst College, 379 N. E. 2d 791, 794 (II1.

App. C. 1978) (holding that dismssal of a tenured college
prof essor was proper when the departnent in which he taught was

curtailed as "a direct consequence of declining enrollnment");
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Sacchini v. Dickerson Sate College, 338 N.W2d 81, 86 (N.D. 1983) ("Di sm ss-
al s based on financial exigency are inpersonal and are unrelated to
the views of the dismssed teacher."); cf. Rehor v. Case Western Reserve Univ.,
331 N.E. 2d 416 (Ohio) (upholding term nation of tenured professor
at age sixty-eight even though the retirenent age at the tine the
prof essor was hired was seventy), cert. denied, 423 U. S. 1018, 96 S.
Ct. 453 (1975).

Appel | ees never proffered below that they were being term nat-
ed for their views or opinions; for making any statenents; for
criticizing the school admnistration, the college or its students;
for any participation in college or activities outside of coll ege;
or for holding any political, governnental, educational, or social
views contrary to those held by the college adm nistration. No
interference with the expressions of their views or with their
activities was ever all eged.

There are al so a nunber of cases dealing with the di sm ssal of
tenured teachers at the primary and secondary school levels. In

Satev. Board of Educ.,, 7 N.W2d 544 (M nn. 1943), % the court stated:

The admnistrative officers of our school
system should not, by judicial interpretation
of the law, be converted into nere robots and
deprived of all right honestly to determ ne
matters of policy in the admnistration of
school affairs.

13 This case deals with a nunber of tenure-rel ated issues.
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S . Where an administrative
officer is vested wth discretion to determ ne
a particular question of policy, that discre-
tion cannot be exercised for him by the
courts. His decision is final upon the ques-
tion of policy."

The propriety, justice, w sdom necessi-
ty, wutility, and expediency of rules and
policies adopted by a school board are excl u-
sively matters for the board to determ ne.

Qur teachers should be the first to
recogni ze that the tenure | aw was not i ntended
as a guarantee of continuous enpl oynent during
good health and good behavi or, regardless of
whet her the nunber of pupils or the avail abil -
ity of positions justifies their continued
retention.

. . . [Where the school board has prop-
erly determined that the right to discharge
two or nore teachers exists by reason of such
cause or causes [discontinuance of a position
or lack of pupils], it is a question of adm n-
istrative policy how the right or power shal
be exerci sed.

Id. at 555-58. I n Batesv.Boardof Educ., 55 S.E. 2d 777 (W Va. 1949),

the teacher, who had a continuing contract of enploynent, sought
mandanus relief. The court, upholding the dismssal of the teacher
based upon a lack of need for his services, opined:

[ T]he board determ ned to dispense with the

services of petitioner, in order that a person

qualified to teach courses other than indus-
trial arts could be enpl oyed .



: In the very nature of things,

S|tuat|ons frequently arise where conpet ent
t eachers exceed the demand for their services,
and it would be strange indeed if a board of
education | acks the power to dispense with the
services of teachers who are not needed.
[I]n a case where, in seeking to inprove the
efficiency of a school, it becones necessary
to dispense with the services of a particular
teacher, this Court is not inclined to substi-
tute its judgnent for that of the board of
educati on.

Id. at 779-80.

In the ol der case of Miller v. Soudnour, 26 A.2d 113 (Pa. Super.
Ct. 1912), a financial necessity (the district had reached its debt
l[imt) resulted in the school district having to term nate one
teacher. Because of an anticipated decline in enrollnment in the
sci ence departnent, the school board elimnated one position in
t hat departnent. Because MI|ler had been the | ast teacher hired in
that departnment, he was termnated in spite of his tenured status.
The court noted that the evidence supported the financial necessity
and that "Courts nust assune that persons holding responsible

public positions act in good faith, until the contrary is shown."
ld. at 114. It ultimately held that

[a] school board may abolish, discontin-
ue, or reorganize a departnent for financia
reasons . . . . If plaintiff nmust be retained
under the[se] conditions . . . then the board
has no control over the school district's
finances or over school policy.
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Id. The Court went on to hold that even the grievance procedures
that then existed did not apply because there were no charges
against the plaintiff, there had been no attack upon his character
or fitness, and there had been no discrimnation. Consequently, no
hearing was required as the board, in elimnating a separate
sci ence departnent and reorgani zing the courses of study because of
financial necessity, was acting within its power and authority to
control educational polices and the finances of the school

district. See also Woods v. Board of Educ.,, 67 So.2d 840 (Ala. 1953)

(denying mandanus relief requested by tenured teachers at the
secondary school |evel when the nunber of teachers had to be
reduced due to declining enrollnent); Fullerv.Berkeley Sch. Dist., 40 P. 2d
831 (Cal. 1934) (upholding dismssal of a tenured teacher of a
speci alized program due to a policy decision to termnate or

reorgani ze the programor the positions).

Hol di ng
We hold that a tenured professor nay be term nated when the
reasons are not personal to the teacher, but are created by 1) the
necessary or preferred discontinuance of courses or prograns; 2)
declining enroll ment that alleviates the need for prograns; or 3)
when financial problens result in the necessity for term nation of
prograns, positions, or courses. As long as the process of

sel ecting the person(s) to be termnated conplies with any institu-
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tional requirenments and is otherwse fair and reasonable, such

termnations are natters of policy and generally not the business
of the judiciary. In the case subjudice, the evidence was uncontr a-

dicted that the college was in a condition of serious financia
difficulty, as reflected by drastic reductions in its budget caused
by State and county cutbacks. To the extent the trial judge found
ot herwi se, his factual conclusions, as we have said, were clearly
erroneous.
The trial judge found:

Therefore, the only reason that can possibly

be set forth, and the Court finds that it was

set forth at the el eventh hour(' when [appel -

| ant] becane in sonmewhat of a desperate situa-

tion to substantiate the term nation of these

two individuals, is that there was sone trou-
ble or problems with regard to the institu-

tion. Now, again, | amnot sure that | should
have permtted the testinony wth regard
thereto, but | did. | find as a fact that

there is absolutely nothing to support the
testinony that has been presented and to the
contrary, all indications whatsoever wth
regard to the termnation of these two indi-
viduals had nothing whatsoever to do wth
financi al problens or circunstances.

As |late as February 16, 1994, Dr. Snope
indicated in [appellees'] exhibit nunber nine
that there was never any decl arati on what soev-
er of a financial exigency at this institu-
tion. The termnation letters that were sent
to the two individuals in this case nmade no
menti on what soever of any financial problens

14 As we indicate earlier, this evidence was known to the
parties at the earliest hour. W have no doubt but that the
trial court would have benefited had the conpl ete franework of
this controversy been fully presented at its initial stages.
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that were being considered by the college it-
sel f. For them to suggest that there were
sonme discussions is contrary to the evidence
t hat has been submtted to this Court. [If, in
fact, | agree wth the premse that tenure
does not give these two individuals a lifetine
contract, but, in fact, if the Board of Trust-
ees had a problem has financial difficulties
that are such that would require the term na-
tion, then they have to proceed in a proper
manner to termnate these two individuals.
The record before ne is conpletely devoid that
the Board of Trustees in any way, shape, or
form intended to termnate these two people
for financial reasons. The Board's actions
were, in fact, illegal and to the detrinent of
t hese two i ndividuals.
That factual conclusion is sinply wong. The trial court
m st akenly assuned that a serious financial crisis could not exist
unless the college formally declared a "financial exigency." As is
clear fromthe testinony, a declaration of financial exigency was
the last step in the process of dealing with a financial crisis at
this institution. The steps taken by the college were intended to
avoid the necessity of declaring a financial exigency. The
evi dence supports no other conclusion. The only evidence of
reasons for the termnation of prograns in which appellants taught
was the financial crisis that was fostered by reduced funding by
the State and county. W repeat, there is no evidence contradict-
ing it. The college was permtted to present its reasons for
termnation. No evidence of any other reasons was ever sufficient-
ly presented, if at all. As was expl ai ned above, the fornal
declaration of a "financial exigency," as defined by the Coll ege,

is a last step procedure when insufficient funds exist to pay
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current bills. The actions taken by the Coll ege were designed to
avoid the necessity of declaring an "exigency." They were,
nonet hel ess, indicative of attenpts to resolve the present and
anticipated financial shortfalls in order to solve the financial
probl enms without the necessity of taking that |ast step.

The trial judge apparently equated the formal declaration of
a "financial exigency”" with a necessary step in the existence of a
financial crisis sufficient to justify the termnation of any
tenured faculty. As we perceive the law, that is incorrect.
Term nations of tenured faculty were manifestly justified. \Which
professors or prograns were to be term nated were policy decisions

for the adm nistrative body of the school.

DUE PROCESS

We note, however, that the trial court was concerned, as are
we, with the nature of the grievance process afforded appell ees.

Because the trial court based its decision on what it
perceived to be a conplete lack of financial problens, ie. no
financial exigency, it found no reason for the termnations. That
was wong. The trial court, however, because of those findings,
did not adequately consider or address whether, if the termnations
were justified, the process of selection of tenured nenbers for
term nation was done in conpliance with the pertinent policies of
the institution. That necessitates that these matters now be

considered by the trial court.
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In respect to the due process rights of tenured professors,
t he discussions in tw federal cases, one out of the Third Crcuit
and one fromthe First Crcuit, may be hel pful on remand. The

first case involves the termnation of a tenured professor for

cause (sexual harassnent). McDaniels v. Flick, 59 F.3d 446 (3d Cr

1995), cert.denied, _ U.S. ___, 116 S. Ct. 1017 (1996). MDaniels,

a tenured professor at Del anare County Comunity Col |l ege, after his
termnation, filed a section 1983 suit contending that his
procedural due process rights were violated. The trial court
opi ned:

But McDaniels appears to argue that, as a
t enured professor who had been teaching at the
coll ege for 20 years, he deserved nore protec-

tion than those set forth in Loudermilll®®l,

It is true that McDaniels had a property
interest in his continued enploynment and per-
haps a liberty interest in clearing his repu-
tation of sexual harassnent charges. But
McDani el s appears to argue that because he is
a professor and has been at the college for 20
years, his property interest in continued
enpl oynment is constitutionally greater than
t hose held by the enployees in Loudermill.  Yet
he has not offered any basis on which we could
or should distinguish reasonably between the
interest of a tenured enpl oyee who has worked
20 years and the interest of one who has
wor ked only one year for the same enpl oyer and
we can conceive of no principled way to dis-
ti ngui sh between the two. Arguably, the
interest in continued enpl oynent may be great -
er for younger enployees who have started only

15 Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. C. 1487
(1985). Louderm Il was a tenured security guard.
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recently because they have potentially nore
years of enpl oynent ahead.

: | nasnmuch as the college did not
di scharge MDaniels in retaliation for his
exercise of First Amendnent rights, this case
does not inplicate free speech issues. | n-
deed, in his conplaint MDaniels does not
refer to the First Anendnent. Rather, we are
concerned with the m ni mum process due under
the Constitution to protect property rights in
public enpl oynent.

In sum we conclude that only the Loudermill
pretermnation requirenents were required
here. W therefore find that the tria
court's instructions that due process required
the college to provide MDaniels with notice
and expl anation of the charges and an opportu-
nity to respond were correct.
59 F.2d at 455-56.
McDaniels predicated the mpjority of his argunent on the

adequacy of notice —a matter not a determnative issue in the case
subjudicee. W are remanding to the trial court for consideration of
t he adequacy of the process afforded appellees, primarily because
of our view that, if the grievance procedure is inplicated, ten
m nutes nmay not be adequate to present appellee's position, a
matter not yet determned by the trial court.

The McDaniels court also addressed another of MDaniels's

assertions:

McDani el s al so argues that the district
court erred in refusing to allow himto show
at trial that the preterm nation procedure
afforded him was a sham Essentially,
McDani el s' theory is that the coll ege adm nis-
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trators never believed Federici's allegations
to be true. | nstead, he charges that they
pounced on Federici's conplaint to get rid of
a highly paid professor to save noney.

Al t hough due process requires an inpar-
tial deci sonmaker before final deprivation of
a property interest, Shweiker v. McClure, 456 U. S.
188, 195, 102 S. C. 1665, 1670 (1982), it is
not clear that strict inpartiality is required

at each stage of the process. In situations
as the one at hand, there are two stages,
pretermnation and post-term nation, but

normally the post-term nation proceedings
concl usi vely determ ned the enpl oyee' s status.

The preterm nation hearing nerely serves as
"an initial check agai nst m staken deci sions —
essentially, a determnation of whether there
are reasonable grounds to believe that the
charges against the enployee are true and

support the proposed action.” Loudermill, 470
U S at 545-46, 105 S.Ct. at 1495 (citations
omtted).

oo McDani els had the right to appeal

the college's decision to the state court. See
Monaghan v. Board of Sch. Directors of Reading Sch. Dist., 152
Pa. Commw. 348, 618 A.2d 1239, 1241 (1992).
: Moreover, the court may nodify or set
asi de an agency decision if it finds viola-
tions of the enployee's constitutional rights,
an error of law, or that necessary findings of
fact were not supported by substantial evi-
dence. Clearly then, even aside from
McDaniels' options in his union contract,
whi ch procedures he in fact initiated, the
state offered him sufficient process to pro-
tect his property rights.

59 F. 3d at 458-61 (citations omtted).

| n McDaniels, the court held that the process afforded was

sufficient. I n Cotnoir v. University of Maine Sys,, 35 F.3d 6 (1st Gr.
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1994), also a section 1983 suit, the court affirmed that Cotnoir's
due process rights had been violated. In Cotnoir, the issue evol ved

around whet her the professor had granted fifty-three credits to a
student who had not attended classes. An investigation was done
and a report presented to the institution's president that
recommended that Cotnoir be termnated for cause. The president
sent a letter to Cotnoir informng Cotnoir that he could neet with
the president in order to "clarify your role" prior to action being
taken against Cotnoir. The two net and the president questioned
Cotnoir. The report was not shown to Cotnoir.

Ten days after the neeting, the president sent Cotnoir a
letter termnating him Cotnoir filed a grievance. The person
designated to represent the school in the grievance process net
with Cotnoir and Cotnoir's faculty representative three tinmes but
held no formal hearing. The designee then recommended that the
president's decision to termnate Cotnoir "should not be reversed."”
Cotnoir then filed a grievance with the college's chancellor. The
chancellor's designee limted his consideration to whether the
proper procedures had been followed and did not hear the nerits of

the grievance. The Court opined:

The dictates of Loudermill squarely control
t he present case, and conpel us to find that
based on the facts appearing in the record,
t he individual defendants reasonably coul d not
have believed that their actions satisfied the
m ni mum procedural due process requirenents.
Cot noi r argues that the individual defendants
are attenpting to recast their investigation
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of the charges of academ c and adm nistrative
inpropriety which were alleged against him
into a hearing with respect to these charges,
and their decision to fire him Cot noi r
argues that, in fact, he was never afforded a
hear i ng wherehehad afair opportunity to present his side of the
story. Based on the facts now appearing in the
record, we agree and find that the individual
defendants' after-the-fact recharacterization
of their actions fails.

: Thus, despite the fact that Connick
knew t hat Randal | had reconmmended term nati on,
and that this action was clearly being contem
pl ated, the individual defendants never pro-
vided Cotnoir with any notice of this proposed
action. The decision of whether or not to
termnate Cotnoir's enploynment was the very
deci sion which would deprive Cotnoir of his
property interest, and the individual defen-
dants reasonably should have known that they
were required to provide Cotnoir with notice
of their proposed action and an opportunity to
contest their contenplated action, so that
Cotnoir's participation in the process could
be nmeani ngful.  Seegenerally Collins [ v. Marina-Marti-
nezl, 894 F.2d [474,] 481 [(1st Cir. 1990)]
(finding that where professor had no reason to
believe his tenure was bei ng questioned, and
notice of hearing was abrupt and uninform-
tive, officials did not afford professor a
real chance to present his side of the story
and this violated his procedural due process
ri ghts); cf. Newman v. Burgin, 930 F.2d 955, 960
(st Cr. 1991) (finding that tenured profes-
sor was not deprived of procedural due process
when school officials provided professor wth
notice of proposed action, and a trial-type
hearing before a neutral decisionnmaker);
Brasdett [v.Cota], 761 F.2d [827,] 836 [(1st Cir.
1985)] (finding that former town fire chief
was not deprived of procedural due process
when he was notified of the possibility of
di scharge because of alleged inproprieties
commtted while fire chief, and was afforded
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anpl e opportunity to defend his actions and
rebut any erroneous all egations).

: Cotnoir therefore did not have an
opportunity to respond to, or defend hinself
agai nst the evidence presented. A reasonable
official should have known that this failure
to explain the evidence agai nst an individual
violated one of the basic procedural due
process requirenents.

35 F. 3d at 11-12 (enphasis added) (footnote omtted); seealso Corinne
D. Kraft, MDaniels v. Flick: Terminatingthe Employment of Tenured Professors
—What ProcessisDue?, 41 Vill. L. Rev. 607 (1996).

Presum ng, arguendo, that termnations of this nature are

grievable in the first instance, we would agree that a ten-m nute
limtation on the presentation of a grievance of any tenured
professor challenging a termnation at any stage of the process is
not the process that is due when such issues are properly
grievable. Due process chall enges were appropriately nmade bel ow.
The trial judge nentioned themin his findings "[a]s a sideline"
but did not base his decision on that issue:

As a sideline, certainly, the hearing before
the Board was a travesty of justice to re-
strict individuals to a brief period of tine
to present their side of the case. In this
case the time limt that was placed upon
[ appel l ees] was so mnute that it probably
woul d have been inpossible for the [appel-
|l ees'] attorneys even to have given a brief
outline of what they intended to show or prove
to the Board. | suggest that the proceedings
before nme certainly indicate that and certai n-
ly it was a violation of the due process of
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these [appellees'] rights to force theminto

such a procedure. If | were to have done that
to either of [appellees] or [appellant] in
this case, | am certain that summarily the

Appellate Court would return the case to ne

with orders that | conduct a proper hearing in

order to protect every individual's rights.
In this respect, we agree conpletely with the trial judge.

Additionally, appellees requested that the trial court declare

their rights under their contract with the college. Because of his
resolution of this issue by way of mandanmus, he may not have fully
decl ared the rights under the contract. W have been nmade aware of
the exi stence of a parallel case that is presently being litigated
in respect to damages, if any, arising out of the contract.
Because we are holding that the trial court erred in its factual
conclusions in respect to its judgnment of nmandanus, we are
reversing its judgnment. We hold further that under the evidence
presented in this case, the college had the authority to term nate.
Moreover, we hold that which faculty woul d be term nated constitut-
ed discretionary policy decisions for the admnistration of the
college. So long as the college conplied with its practices and
procedures, the court would have no business interfering in that
process —saving as to the matter of dammges if the contracts can

be interpreted to permt a claimof damages under the circunstances

here present. 1t

1 W& do not nean to indicate that danages are, or are not,
recoverabl e, as that question has not been presented in this
case.
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The trial court, however, because of its reliance on nmandanus,
did not resolve the due process issues, although it noted them as
we have said, as "a sideline." W reiterate that, under the
circunstances here present, it would be appropriate to remand this
matter for the trial court to determine whether, under the
col |l ege's procedures, appellees were accorded due process in the
grievance process. Upon remand, appellant and appellees wll be
free to argue whether termnations of this nature are grievable in
the first instance.

If the trial court were to determne that the issue is not
grievable or that, if grievable, the grievance procedures of the
college were followed, then, and in that event, it shall find
conpletely for the coll ege. If it were to determne that the
selection of tenured faculty to be termnated is grievable and that
the selection and termnation procedures of the college were not
properly followed, it shall direct the college to resinstitute the
grievance process for appellees. In that process, it shall be
presuned that the termnation of tenured faculty, under the
circunstances of this case, was appropriate. The only issue to be
reconsidered will be whether these specific appell ees, as opposed
to other tenured faculty, should be term nated.

Accordingly, we shall reverse the trial court's issuance of a
writ of mandanus. It was sinply wong. Having found that there

was no substantial evidence to support its factual conclusions, we
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need not address whether, if its conclusions had been correct,
mandamus woul d be the appropriate renedy in the first instance. By
our silence on this issue, it should not be understood that we
approve the issuance of wits of mandanus directing entities to
exercise discretionary powers in any specific fashion or to order
the reinstatenent of tenured teachers to positions that no | onger
exist in departnments or prograns that al so no |longer exist. Nor do
we address whether, in such circunstances, an adequate renedy at
| aw woul d exist, in that with our holding in this case it is clear
that a mandanmus action is inappropriate in any event when the
termnation of tenure results fromfacts unrelated to the personal
qualification and conduct or other personal aspects of the
enpl oyee.

W note, in closing, that if tenured teachers could force
school s to mai ntain prograns, courses, and positions, the teachers
woul d, thensel ves, be the policymakers - rather than the adm nis-
trative bodies of the colleges. This is especially pertinent when
a college is a publicly supported institution, such as appellant.
The institution cannot conpel the legislative and executive
branches of government to fund prograns. In fact, all the
| egi sl ati ve and executive branches would have to do would be to
| egislate the institution out of existence. Mreover, the courts
are also ill situated, under the circunstances here present, to

compel funding of institutions that are mandated into existence by
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| egislative policy and where that branch of governnent has the

power to abolish the entity it has created if it has the wll.
JUDGMVENT GRANTI NG WRI' T OF MANDAMUS REVERSED; JUDG
MENT ORDERI NG THE REI NSTATEMENT OF APPELLEES RE-
VERSED;, JUDGVENT ORDERI NG BACK PAY TO BE PAID TO
APPELLEES REVERSED;!” CASE REMANDED FOR FURTHER
PROCEEDI NGS | N ACCORDANCE WTH THI'S OPI Nl ON; COSTS
TO BE PAI D ONE- THI RD BY APPELLANT AND ONE- THI RD BY

EACH APPELLEE.

7 The award of back pay was erroneous for another reason as
well. In light of our decision, we do not address it further.



| agree that, (1) in the absence of a witten agreenent
contai ni ng express |anguage to the contrary, and (2) as long as it
does not violate due process, a college may respond to a bona fide
financial crisis by termnating the enploynment of tenured profes-
sors. Gven the factual background and procedural history of this
case, however, | am persuaded that the trial judge was not required
to accept appellant’s tardy explanation for the term nations at

issue. | would therefore affirmthe judgnent of the circuit court.






