REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 579

Septenber Term 1998

BETH S. EUBANKS

FI RST MOUNT VERNON
| NDUSTRI AL LOAN ASSOC., | NC

Davi s,
Eyl er,
Sonner,

JJ.

OQpi nion by Eyler, J.

Filed: April 2, 1999



This case presents the question, one of first inpression in
Maryl and’ s appel | ate courts, whether an action against forcible
detainer is an action under Maryland Code, Real Property (“RP") §
8-402, such that rent escrow relief may be awarded under RP § 8-
118. The action was filed by the record owner of real property
seeki ng possession of the property fromone alleged to be
unlawful ly in possession. The Crcuit Court for Anne Arundel
County ordered, pursuant to the rent escrow provisions contained
in RP § 8-118, that, pending a jury trial in that court, the
person in possession pay into the registry of the court $1,500
per nonth for use and possession of the property, and further
ordered, pursuant to RP 8 8-402(b)(3), that the possessor file a
bond in the anmbunt of $5,000 with the clerk of the court as
security for any danmages found to be due. W affirmthe judgnent
of the circuit court ordering the paynent of rent escrow, but
reverse the judgnent with respect to the bond.

|. Facts

On April 17, 1995, appellant, Beth S. Eubanks, borrowed
$239, 000 from appel | ee, First Munt Vernon |Industrial Loan
Association. The |oan was evidenced by a note secured by a deed
of trust on certain real property owned by appellant. After
appel l ant defaulted on the |oan, the parties negotiated and
entered into a forbearance agreenent. Pursuant to its terns,
appel l ant delivered into escrow a deed in lieu of foreclosure.

When appel | ant breached the agreenent, the deed was delivered to



appel | ee, and on Septenber 9, 1997, appellee recorded it anpbng
t he Land Records of Anne Arundel County. Appellant remained in
possession of the property during the above transactions.

Appellee filed suit in the District Court for Anne Arundel
County seeking possession. Count One was an action agai nst
forci bl e detainer, and Count Two was an action for ejectnent.
Appel lant elected a jury trial, and on Cctober 14, 1997, the case
was transferred fromthe district court to the Grcuit Court for
Anne Arundel County.

On Cctober 6, 1997, prior to the transfer of the district
court suit, appellant filed her own suit against appellee in the
Crcuit Court for Anne Arundel County, wth an election for jury
trial. Appellant alleged various acts of deception by appell ee,
in violation of State and Federal |aw, and sought rescission of
the deed in lieu of foreclosure and nonetary danages. On
Decenber 16, 1997, the two cases were consolidated, and an order
was entered directing that all further pleadings and notions be
filed in the case originally filed in circuit court.

On Cctober 24, 1997, in the case transferred fromdistrict
court, appellee filed a notion for a protective order requiring
appellant to pay noney into a court supervised escrow account on
a nonthly basis for use and possession of the property. On
Cct ober 30, 1997, in the sane case, appellee filed a notion in
limne, in which appellee recited that appellant had chal | enged
title to the property before the district court and, citing RP
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8 8-402(b)(3), requested a ruling that appellant not be permtted
to offer any evidence challenging title w thout posting a bond as
provided for in that section. On February 9, 1998, the circuit
court entered an order in which it (1) required appellant to pay
$1, 500 per nmonth into an escrow account for the use and occupancy
of the property, pursuant to RP 8§ 8-118, retroactive to the date
of the original request for relief in the district court (Cctober
8, 1997) and continuing during the pendency of the litigation,
and (2) required appellant to post a bond in the anount of
$5, 000, pursuant to RP § 8-402(b)(3).?
1. Appealability of the Judgnent

The circuit court certified its order as a final order for
t he purposes of appeal under Rule 2-602(b). That Rule permts a
trial court in certain instances to order the entry of a final
judgnent “as to one or nore but fewer than all of the clains or
parties.” Rule 2-602(b)(1). The judgnment, however, “nust be
di spositive as to an entire claimor party before it may be

certified as final and appeal able.” Huber v. Nationw de, 347 M.

415, 420 (1997). The term*“claim” as used in the Rule, refers

to a conplete, substantive cause of action. See Medical Mitual

v. B. Dixon Evander & Assocs., 331 M. 301, 308-09 (1993); East

v. Glchrist, 293 MdI. 453, 458-59 (1982) (interpreting Rule 605

! By consent of the parties, the order also dismssed Count
Two of the conplaint, the ejectnent count, in the action
transferred fromdistrict court.
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a, predecessor to current Rule 2-602); Suitland Dev. v. Merchants

Mort gage, 254 Md. 43, 54 (1969) (sane).

Appel l ee’s conplaint originally stated causes of action in
forcible entry and detainer and ejectnent, the latter of which
was di sm ssed by consent. The only issues on appeal have to do
with the propriety of the interlocutory order regarding rent
escrow and a bond —the forcible entry and detainer claimis
still pending. Consequently, the circuit court |acked authority
to certify its judgnent as final for purposes of appeal, and we
do not have jurisdiction over the appeal under Rule 2-602(b).

For the reasons set forth bel ow, however, we exercise
jurisdiction over the appeal pursuant to Maryland Code, Courts
and Judicial Proceedings (“CJ"), 8 12-303(1) (1998).2 Section
12-303 provides in pertinent part:

A party may appeal fromany of the
followng interlocutory orders entered by a
circuit court in a civil case:

(1) An order entered with regard to
t he possession of property with which the
action is concerned or with reference to the
recei pt or charging of the incone, interest,
or dividends therefrom or the refusal to
nmodi fy, dissolve, or discharge such an order

The rent escrow and peculiar type of bond ordered by the circuit

court in this case both fall within the category of judgnents

2 Though the parties did not brief or argue the efficacy of

CJ) § 12-303(1) as a source of this Court’s jurisdiction over the
interlocutory order, we will, sua sponte, consider our own
jurisdiction under the statute. See Duffy v. Conaway, 295 M.
242, 254 & n.8 (1983); State v. McCray, 267 M. 111, 126 (1972).
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i mredi at el y appeal abl e under CJ 8§ 12-303(1).

Initially, we note that the precise neaning of CJ § 12-
303(1) is anbiguous, as is the applicability of the statute to
the order in this case. The statute apparently grants to an
aggrieved litigant the right to take an i nmedi ate appeal from an
interlocutory order that is injunctive in nature and deci des on
an interimbasis the right to possession or the incone from
property. The right of imredi ate appeal frominjunctions is
expressly granted in other subsections of the sanme statute,
however. See CJ 8 12-303(3)(i)-(iii). It is also clear that not
every order is appeal able that nerely refers to the receipt or
charging of incone, interest, or dividends from property.

The Court of Appeals recently reaffirnmed the principle that
“Iw here the neaning of the plain | anguage of the statute, or the
| anguage itself, is unclear, ‘we seek to discern |egislative
intent from surrounding circunstances, such as |egislative
hi story, prior case |law, and the purposes upon which the

statutory framework was based.’” Blitz v. Beth |Isaac, 352 M.

31, 39-40 (1998) (quoting Lewis v. State, 348 Mi. 648, 653

(1998)). Furthernore, the | anguage of a statute, where possible,
shoul d not be read so as to render other portions of the
statutory schene “neani ngl ess, surplusage, superfluous, or

nugatory.” GEICO v. lInsurance Commir, 332 Mi. 124, 132 (1993).

See al so DeBusk v. Johns Hopkins Hosp., 342 M. 432, 445 (1996).

In order to reveal the present neaning and applicability of the
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| anguage of CJ 8§ 12-303(1), we find it necessary to trace the
genesi s and devel opnent of that |anguage.?
Before the | anguage of CJ § 12-303(1) was first adopted, the
Legi slature had permtted i mredi ate appeals fromcertain
interlocutory orders of equity courts affecting the possession of
property or the incone derived fromproperty. See Ml. Code
(1957), art. 16 8§ 90, 129; M. Code (Flack 1951), art. 16 88§
232, 233. Such orders were imedi ately appeal able in the sane
manner as injunctions.* See id.; Ml. Code (1957), art. 5 § 7(a)-
(b); M. Code (Flack 1951), art. 5 & 31. Article 16, § 129 of
the Maryl and Code (1957), titled, “Orders pendente lite regarding
possessi on of property or incone,” provided:
The court may, at any stage of any cause

or matter concerning property, real or

personal, on application, or of its own

notion, pass such order as to it may seem

fit, wwth regard to the possession of the

sanme, pendente lite, or the receipt of the

i ncone thereof, on such terns prelimnary

thereto (as to security, etc.,) as to it may

seem just, subject to the sane right to nove

for its discharge, and the sanme right of
appeal as is given in § 90.

® Ininterpreting the |anguage of what is now CJ § 12-
303(3)(v), Maryland' s appellate courts have traced the
devel opnment of interlocutory appeals beginning with British
common | aw and enactnents of the Maryland Provincial Assenbly.
See Anthony Plunbing v. Attorney General, 298 Ml. 11, 18-23
(1983); Della Ratta v. Dixon, 47 Md. App. 270, 278-84 (1980). W
need not repeat the historical origins of such appeals in our
anal ysis of the relatively novel |anguage of CJ § 12-303(1).

* Orders with respect to injunctions are presently subject
to i medi ate appeal under CJ 8§ 12-303(3)(i)-(iii).
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Section 90 permtted appeals “in such manner and on such terns as
is now allowed in cases of injunctions.” M. Code (1957), art.
16 8§ 90. Thus, courts of equity had broad power under 8§ 129 to
pass orders determning interimrights to property or the incone
derived therefrompending a trial on the nerits of the claim but
any exercise of this power was subject to i nmedi ate appell ate
revi ew.

In Baker v. Baker, 108 Md. 269 (1908), the Court of Appeals

i nvoked this statutory schene to exercise jurisdiction over an
appeal from an order appointing a receiver to protect real
property pending a final judgnment with respect to the property.
See Baker, 108 Md. at 271-73 (interpreting the Maryl and Code
(1904), article 16 8§ 192, a substantively identical predecessor
to Maryl and Code (1957), article 16 §8 129). Baker involved a
suit in equity for a sale of real property in lieu of partition
in part against |sabel Baker, holder of two nortgages on the
property, by certain heirs claimng interests in the property.
See id. at 271. A portion of the property was occupi ed by Isabel
Baker, and a portion was occupied by tenants paying rent to her.
Id. at 275. Before the action could be heard on the nerits, the
heirs petitioned the equity court for the appointnent of a
receiver, and the court issued an order appointing two receivers
“to collect and receive all rents accrued and to accrue fromthe
real estate nentioned in these proceedings, during the pendency
thereof.” |d. at 276. The Court of Appeals concluded the order
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was i medi atel y appeal abl e under 8§ 192, id. at 273, and held that
al though Ms. Baker, as holder of the nortgages, m ght have had a
right to petition the equity court for a receiver, the heirs had
no such right, absent a showing of entitlenent to the rents or a
showi ng that the rents were jeopardized in sone way. See id. at
276-77. By concluding that it had jurisdiction to hear the
appeal, the Baker Court broadly interpreted the above statutory
schene to include interlocutory orders with respect to the incone
fromproperty that mandate paynents to a court appointed
receiver, not nerely paynments fromone party directly to another
party.

The statutory right of imredi ate appeal from an
interlocutory order with respect to the possession of property or
the receipt of rents or incone therefromhas survived subsequent
nmodi fications both by the General Assenbly and the Court of
Appeal s and the elimnation of distinctions between courts of |aw
and courts of equity in Maryland. In 1961, nearly 23 years
before the elimnation of separate courts of |law and equity, the
Court of Appeals adopted Rule 532, which provided courts of |aw
with the power to issue interlocutory orders of the kind
previously available only to equity courts under article 16, 88
129, 130. That Rule provided, in part:

A court may, subject to the provisions
of Subtitle BB (Injunction), at any stage of
an action, on notion or of its own accord,
pass such order with regard to the possession
of property with which the action is
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concerned or wwth reference to the receipt of

or charging of the incone, interest or

di vidends therefromfor any purpose, on such

terms and conditions, as justice may require.
Md. Rul es of Procedure, Rule 532 (1961). This |anguage was
broader than the | anguage in 8 129, enconpassing the power under
what was then 8 130 to issue charging orders with respect to
property. See Ml. Code (1957), art. 16 8 130. The expl anatory
note to Rule 532 stated that the Rule was intended both to
supercede article 16, 8§ 129, and to apply the powers under the
Rule to actions at law as well as in equity, “so that a |aw court
woul d, for exanple, be permtted in a proper case to pass a
charging order with respect to property which was the subject of
the litigation, as e.g., to charge the rents issuing out of
property involved in an ejectnent or replevin action.” M. Rules
of Procedure, Rule 532 (1961) (explanatory note). This Rule was
substantively identical to Rule 572, which was adopted at the
sane tinme but was applicable only to courts of equity. See M.
Rul es of Procedure, Rule 572 (1961).

In response to the adoption of Rule 532, the Legislature

repealed article 16, 8 129 in 1962, and enacted article 5, 8§ 1A
and article 5, 8 7(h). See 1962 Ml. Laws, ch. 36 88 1, 5, 6.

Both article 5, 8 1A and article 5, §8 7(h) were nodel ed on the

| anguage of Rules 532 and 572 and provided for interlocutory



rights of appeal in courts of law and equity, respectively.?®
These new statutes, unlike previous article 16 88 129 and 130,
did not provide the power to issue orders then permtted by Rule
532 and Rul e 572, but provided for the right of interlocutory
appeal fromorders issued pursuant to those Rules. The power to
i ssue interlocutory orders of the type previously available to
courts of equity under article 16 88 129 and 130 in effect had
been separated fromthe statutes and provided for by Rule.

VWhile there is still an express right of appeal fromthe
type of orders that could be granted under Rules 532 and 572,
these Rul es were rescinded during the sweeping reorgani zation of
the Maryl and Rules in 1984. Though Rules 532 and 572 initially

were consolidated in a single proposed reorgani zation rul e that

® Laws of Maryland (1962), chapter 36, §8 5 enacting article
5 8§ 1A, provided

Any party may appeal from any
interlocutory order entered by a court of |aw
wWth regard to the possession of property
with which the action is concerned or with
reference to the receipt of or charging of
the incone, interest or dividends therefrom
or the refusal to nodify, dissolve or
di scharge such an order

Laws of Maryland (1962), chapter 36, 8 6 enacting article 5
8 7(h), added the following to the Iist of immedi ately appeal abl e
orders issued by a court of equity:

An order with regard to the possession
of any property, or with reference to the
recei pt of, or charging of the incone,
interest or dividends therefrom or the
refusal to rescind, nodify or discharge such
an order.

-10-



woul d have mai ntained their specific grant of authority, the
Rul es Comm ttee decided not to reconmend the adoption of the new
rule. This decision is detailed in the mnutes of the commttee:

Noting that he was deviating fromthe
order of the agenda, Judge MAuliffe
present ed Reorgani zation Rule 2-541 for the
Comm ttee’s consideration:

Rul e 2-541. ORDERS REGARDI NG PROPERTY

Subj ect to the provisions of
[ Subtitle BB], a court may at any stage
of an action, on notion of any party or
on its own notion, enter an order with
respect to possession of property
relating to the action or wth respect
to the receipt or charging of incone,
interest, or dividends from such
property. The order may include those
terms and conditions which the court
deens appropriate. The person agai nst
whom the order is directed is not bound
by the order until the person has
recei ved actual notice of the order, by
personal service or otherw se. Any
af fected party or person nay nove to
have the order nodified, dissolved, or
di schar ged.

Rul e 2-541 was acconpani ed by the
foll ow ng expl anatory not e:

Al t hough Reorgani zati on Rule 2-541
I's substantively the same as current
Rul es 532 and 572, the [Pl anning]
subconmm ttee is of the opinion that this
Rul e shoul d be deleted. Several reasons
exi st for this opinion.

First, the Rule is expressly
subject to the provisions of Subtitle BB
dealing with injunctions. |If the
procedural safeguards of that subtitle
apply, there is clearly no need for the
| ast three sentences of this rule.
Subtitle BB al ready contains these

-11-



provi si ons.

Secondly, the first sentence of the
Rul e appears to be stated in an overly-
broad fashion. It is the subcommttee’s
belief that, absent statutory authority,
a court cannot charge the incone from
property under any and al
ci rcunst ances.

Finally, if courts do possess the
power to take the action permtted by
this Rul e under any circunstances where
the court deens such action to be
appropriate, it could be argued that
courts can do so directly under the
provi sions of Subtitle BB. All action
permtted by this Rule is in the nature
of an injunction.

Judge McAuliffe explained that clear
statutory authority exists for entering an
order charging the interest of a debtor
partner with the paynent of the unsatisfied
anount of a judgnent debt. In the
subconm ttee’s opinion, the injunction
procedure suffices to handle all other cases.
The subcommittee therefore recommends the
deletion of this rule.

There being no notion to the contrary,
the subcomm ttee’ s recommendati on was
approved and the rul e was del et ed.

Md. Court of Appeals,

Standi ng Comm on Rules of Practice and

Procedure, M nutes of June 19-20, 1981, pp. 18-109.

The broad | anguage of Rules 532 and 572 did not purport to

define every type of order that could be issued under their

authority. Simlarly, CJ 8 12-303(1) does not purport to define

every type of order that is subject to its grant of interlocutory

appel l ate authority.

Not wi t hst andi ng the Subcomm ttee’ s opinion

that the powers previously granted by Rules 532 and 572 were
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adequately retained in existing authority regarding injunctions
and charging orders, it is conceivable, although we have not
conducted an extensive search, that statutes or rules conveying
the authority to issue the type of orders subject to CJ] § 12-
303(1), other than injunctions and chargi ng orders, either
existed at the tinme Rules 532 and 572 were rescinded, or that
such statutes or rules were enacted thereafter. The Commttee
apparently did not explicitly consider the continued

appeal ability of this class of orders in the course of its
decision to rescind Rules 532 and 572. As the Subcomm ttee
noted, however, the authority to issue orders of the type
described by Rules 532 and 572 would in the future require an
express grant of such power, either by statute or rule. As |ong
as CJ 8 12-303(1) remains in force, therefore, we nmust |look to
the nature of the order actually granted in a given case, and
determ ne the appealability of the order with reference to the
| anguage of 8§ 12-303(1) in the context of the rel evant

| egi sl ative history, case |law, and the purposes behind the
statutory franework.

We conclude that the circuit court’s order wwth respect to
monthly rent escrow paynents was an appeal able interlocutory
order under CJ 8 12-303(1). WMaryland Code, RP § 8-118 provides
authority for a court to order the paynent of “rents” into a
court supervised escrow account when a possessor of real property
unlawful |y hol ds over. See MI. Code RP § 8-118(a), (b) (1996)
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(enacted July 1, 1982). As we nention above, the notes to Rule
532 explained that the type of orders that were permssible in
equity under article 16, 8 129 could thereafter be issued by a
court of law, and the note provided as an exanple an order
charging the “rents” issuing fromproperty under dispute in an
ej ectnent action. As we discuss nore fully below, the cause of
action against forcible entry and detainer in Maryland, in its
present form is very simlar to nodern actions in ejectnent.
Moreover, orders allocating the receipt of inconme fromproperty
are subject to the sane right of interlocutory appeal as orders
“charging the rents” issuing fromproperty. See CJ 8§ 12-303(1).
The rent escrow order in this case would have been wthin the
scope of orders permtted by Rule 532 in 1961, and is therefore
appeal abl e under the statutory grant of appellate authority that
exists today in CJ 8 12-303(1) and has renmai ned substantively
unchanged since 1962.

Qur analysis is not affected by the fact that the paynents
are flowng into a court supervised account, rather than directly
fromone party to another. The direct paynent of rents into a
court supervised account in this case is anal ogous to the direct

paynent of rents to be nmade to the receivers in Baker, supra.®

The order in this case purports to protect the rents pendi ng

® An order appointing a receiver is now appeal abl e
separately as an interlocutory order under CJ 8§ 12-303(3)(ivV)
(1998) .
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trial of the underlying property dispute, as apparently was the
intention of the order subject to review by the Court of Appeals
in Baker. The order for the paynent of rent escrow in the case
at bar, therefore, was an order with reference to the receipt of
inconme fromthe real property that is the subject of appellee’s
forci ble detainer action. As such, the order was appeal abl e
under CJ 8§ 12-303(1).

We concl ude that the $ 5,000 bond purportedly ordered
pursuant to RP 8§ 8-402(b)(3) is also subject to inmmedi ate
appel l ate review under CJ 8§ 12-303(1). The circuit court ordered
the bond for the purpose of securing “damages arising from
Def endant’s plea of title and retention of the property.” This
| anguage indicates that the trial court’s purpose in ordering the
bond was simlar to the court’s purpose in ordering rent escrow,
and that the bond would have a simlar effect. The court
apparently sought to protect the value of appellant’s retention
of the possession of the property pending resolution of the
underlying dispute. Like the rent escrow paynents in this case,
the bond is subject to the trial court’s control, and eventually
woul d be distributed at the direction of the court. For these
reasons, the bond ordered by the circuit court relates to the
recei pt of inconme fromthe property in the sane way as the rent
escrow, and we therefore exercise jurisdiction under CJ § 12-
303(1) to consider the bond order.

W note that RP 8§ 8-402(b)(3) provides for a bond when a
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hol dover defendant disputes title to the property. Wen such a
di spute arises in the district court, the statute directs the
court to order a stay of the pending hol dover proceeding to
permt the defendant to litigate a title dispute in circuit court
Wth respect to the property. A bond properly ordered under RP 8§
8-402(b)(3) is held to ensure that the alleged title dispute is
in fact prosecuted in a tinmely manner by the hol dover defendant.
Section 8-402(b)(3) does not authorize a bond to secure danages
or to protect the value of the possession of the property for
final distribution once the underlying title dispute is resolved.
Moreover, it is unlikely, given our discussion in Part VI bel ow,
that a bond properly ordered under RP § 8-402(b)(3) could ever be
considered by this Court on interlocutory appeal. 1In any event,
we conclude that we are not presented with a proper RP § 8-
402(b)(3) bond in this case. Consequently, while we exercise
jurisdiction over the bond that was ordered in this case, we
express no opinion as to whether a bond properly ordered under RP
8 8-402(b)(3) would be appeal abl e under CJ § 12-303(1).
I11. Argunents of the Parties

The substantive issues of this case center on the
interpretation of 88 8-118 and 8-402 of the Real Property Article
as they apply to appellee’s common | aw acti on agai nst forcible
detainer. Section 8-402(a) establishes the liability of a

“tenant under any | ease or soneone hol ding under hinf for actual
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damages caused when such a person unlawfully hol ds over *beyond
the termnation of the lease.” M. Code, RP § 8-402(a) (Supp
1998). Subsection (b) defines the procedure to be foll owed when
a | andl ord seeks possession of property and danages from one

unl awful Iy hol ding over. The procedure set forth in subsection
(b) primarily applies to an action by a | andl ord agai nst a tenant
hol di ng over beyond the term nation of a | ease agreenent. Under
t he express | anguage of RP 8§ 8-402(b)(4)(i), however, the
provi si ons of subsection (b) apply to tenancies fromyear to
year, by the nonth, and by the week, and “the sane proceeding
shal |l apply, so far as may be, to cases of forcible entry and
detainer.”’” Section 8-118(a) provides that “[i]n an action under
§ 8-401, § 8-402, or § 8-402.18 of this article in which a party

prays a jury trial,” a court is authorized to order a tenant “to
pay all rents as they conme due during the pendency of the
action.” The proceedings established by 8§ 8-402(b) are within
the exclusive original jurisdiction of the district court. See

C) 8 4-401(4); Geenbelt Consuner Servs. v. Acne Markets, 272 M.

222, 230 (1974).

First, appellant contends that the action transferred from

" We understand the words “the sanme proceedi ng” to invoke

the previous reference in the sane paragraph to the “provisions
of 8 8-402(b).” Thus, the proceeding applicable to forcible
entry and detainer actions is the proceeding of 8 8-402(b) al one.

8 Section 8-401 is entitled, “Failure to pay rent”; Section
8-402 is entitled, “Holding Over”; and 8 8-402.1 is entitled
“Breach of |ease.”
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district court is not an “action under” 8§ 8-402 because it is a
forci bl e detainer action against a non-tenant, and as such is not
included within 88 8-401, 8-402, or 8-402.1. Consequently, there
is no authority to enable the court to establish a rent escrow
account. Appellant explains that a forcible detai ner action was
not created by 88 8-401, 8-402, 8-402.1 or any portion of the
Real Property Article but derives fromBritish statutes adopted
as part of this State’s common |aw. Appellant relies on rules of
statutory construction and argues that the Real Property statutes
in question, by their very ternms, only apply to | andl ords and
tenants in a landlord-tenant relationship. |If not interpreted to
be so limted, appellant asserts that the statutes, all entitled
as dealing wwth the I andl ord-tenant rel ati onship, would be
unconstitutional under the Maryland Constitution, article Ill, 8
29 because of defective titling.

Al ternatively, appellant argues that RP § 8-118, if
applicable, only requires appellant to pay all “rents” as they
beconme due. In this case, there was no tenancy and no rent due.
At nost, according to appellant, she should be liable for the
fair market value of the use and occupancy of the property. |If
we agree with that proposition, appellant argues that the escrow
anount actually set by the circuit court was w thout any basis
and, thus, arbitrary and capri ci ous.

Second, appellant contends that the circuit court was
W thout authority to require the posting of a bond under RP § 8-
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402(b)(3). In support of this contention, appellant relies on
the reasons set forth in support of her first contention but also
asserts that, because of the consolidation of the action
transferred fromdistrict court with the action originally filed
incircuit court, the effect of the bond requirenent is an
unconstitutional interference with appellant’s right to a jury
trial. For that proposition, appellant relies primarily on Lucky

Ned Pepper’s Ltd. v. Colunbia Park & Recreation Ass’'n, 64 M.

App. 222 (1985).

Appel | ee acknowl edges that there is no | andl ord-tenant
relationship in this case and further acknow edges that an action
for forcible detainer exists in Maryland by virtue of the
adoption of British statutes in effect on July 4, 1776. In
response to appellant, appellee asserts that the procedure in RP
8 8-402(b) is applicable to a forcible detainer action, and thus,
it is an action under RP 8 8-402 within the neaning of RP § 8-
118.

For the reasons set forth below, we agree with appellee that
forcible entry and detainer actions are properly brought pursuant
to RP § 8-402(b), and therefore are actions subject to the rent
escrow provisions of RP §8 8-118. W also hold, however, that the
bond provision of RP 8§ 8-402(b)(3) does not apply on the facts of
this case, and generally is inapplicable outside of an actual

| andl ord-tenant rel ati onshi p.
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| V. Legal Background

A. Forcible entry and detainer at common | aw

Forci ble detainer is a conmon | aw cause of action in
Maryl and that |ies when one unlawfully detains property fromthe

| awf ul possessor. Moxley v. Acker, 294 Md. 47, 53 (1982). It is

di stingui shed fromthe conmmon | aw m sdeneanor of forcible entry,
whi ch we have recogni zed as

an entry on real property peaceably in the
possessi on of another, against his wll,

wi t hout authority of |aw, by actual force, or
with such an array of force and apparent
intent to enploy it for the purpose of
overcom ng resistance that the occupant in
yielding and permtting possession to be
taken from himnust be regarded as acting
froma well-founded apprehension that his
resi stance woul d be perilous or unavailing.

Dean v. State, 13 MI. App. 654, 657 (1971) (quoting 35 Am Jur.

2d Forcible Entry and Detainer 8§ 1, p. 891 (1967)). The

restoration of the possession of real estate has al ways been the
primary civil remedy for forcible detainer, although, as we
di scuss bel ow, forcible detainer has been nodified in Mryl and
since it was adopted fromBritish statutes.

Under British common law, prior to the 14'" century, a
person entitled to possession of property could enter and take
possession by force. Moxley, 294 Ml. at 50 (citing 2 George W

Li ebmann, Maryl and Practice 8§ 841, at 82-83 (1976)). The right

of self help was curbed by various statutes enacted in the 14th

century and early 15'" century. See id. at 50-51. Under the
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primary statute against forcible entries, 5 Richard Il, chapter 8
(1381), entries upon land were limted to entries “not with
strong hand, nor with a nultitude of people, but only in a
peaceabl e and easy manner.” 1 Julian J. Al exander, British

Statutes in Force in Maryland 247 (2d ed. 1912); Moxl ey, 294 M.

at 50 (quoting Liebmann, supra, 8 841, at 83). The statute was
enacted in order to “neet problens existing in the period
following the Black Death, in which public policy demanded t hat
real estate vacated by death be put to early use, thus making
desirable limtation of the former eviction rights of property
owners.” Liebmann, supra, § 841, at 83.

A cause of action against forcible detainer was created by 8
Henry VI, chapter 9 (1429). See Al exander, supra, at 299. That
statute provided in part,

[ F] rom henceforth where any doth nmake any
forcible Entry in Lands and Tenenents, or

ot her Possessions, or themhold forcibly,
after Conplaint thereof made within the sane

County where such Entry is nmade . . . the
Justices or Justice . . . shall cause, or one
of them shall cause, the said Statute duly to
be executed . . . . [Alndif it be found

that any doth contrary to this Statute,
then the said Justices or Justice shall cause
to resei se the Lands and Tenenents so entered
or holden as afore, and shall put the Party
so put out in full Possession of the sane
Lands and Tenenents so entered or hol den as
bef or e.

1429, 8 Hen. 6, ch. 9, reprinted in, Al exander, supra, at 301-03.
Pursuant to this statute, in order for a claimant to regain
possessi on of property wongfully detained, a justice of the
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peace had to summons a jury to visit the property and nmake a
decision.® The statutes 5 Richard Il, chapter 8 and 8 Henry VI,
chapter 9 were incorporated into Maryland comon |aw by article 5
of the Declaration of R ghts and have not been repeal ed by the
Maryl and Legi sl ature. Moxley, 294 Ml. at 49-50. See also RP §
14-115 (1996). As a creature of Maryland common | aw, the present

forci bl e detai ner cause of action is subject to change by the

® The Court of Appeals explained the early procedures and

remedi es applicable to actions against forcible entry and
detainer in dark v. Vannort, 78 Ml. 216 (1893):

By the Statute of 8 Henry VI, ch. 9,
confirmng the previous Act of 15 Richard I
ch. 2, a justice of the peace shall inquire
of a forcible entry or detainer, and on such
inquiry shall direct warrants to the sheriff
to sumon indifferent persons dwelling next
about the lands so entered to inquire of such
entries. Under this statute every justice of
t he peace was authorized to make inquisition
upon a forcible entry or detainer.

It thus appears that two summary
remedi es were open to a person forcibly
deprived of the possession of his property.
The first, and fornmerly perhaps the nost
expeditious, was that by a justice upon his
own view or inspection of the prem ses and
hi s deci sion upon the facts in evidence
before him His power was |imted however to
the comm tnent of the offender, and did not
extend to a restitution of possession of the
prem ses. The second renedy restored
possessi on of the prem ses by the warrant of
the justice directed to the sheriff, as in
the case of a tenant hol ding over; and until
recently this warrant could only have been
i ssued after the finding of an inquisition by
a jury sumoned for the purpose.

Aark, 78 Ml. at 220 (citations omtted).
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Maryl and judiciary. See Mxley, 294 M. at 51.

In dark v. Vannort, 78 Ml. 216 (1893), the Court of Appeals

stated that a forcible detai ner occurs

when a man who enters peaceably afterwards
detai ns his possession by force; as if he
threatens a corporal danage to hi mwho
attenpts to enter. [A]lnd the sane

ci rcunst ances of violence or terror which
will make an entry forcible, will also make a
detainer forcible. Even a ternor, it seens,
is guilty of a forcible detainer if he holds
over with force after the expiration of his
term though no attenpt to enter be made.

Cark, 78 Ml. at 219 (citations omtted). The requirenent that
the property be detained by force or threat of force was del eted

by the Court of Appeals in 1982. See Mxley, 294 M. at 53. In

Moxl ey v. Acker, the Court briefly reviewed the history of the

cause of action against forcible detainer, and concl uded that
actual force in the detention of property should no | onger be
required:

What ever nmay have been the reason for the
requi renent of force in the action of
forci bl e detainer, that reason has |ong since
di sappeared. The public policy of Maryland
dictates this result in order to reduce the
possibility of violence when the rightful
possessor of property attenpts to renove one
not entitled to such possession. Any other
hol ding by this Court would have the effect
of requiring one whose property is unlawfully
detai ned to provoke the detainer into

vi ol ence in order for the cause of action to
ari se, which conduct could have the
addi ti onal consequence of subjecting the

| awf ul possessor to crimnal charges for his
conduct. . . . W hold today that the action
of forcible detainer requires only that one
unlawful Iy detain the property fromthe
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| awf ul possessor.
Moxl ey, 294 M. at 52-53. Although the statutes against forcible
entry and detai ner punished the previously |legal resort to force
in the recovery of property, see 4 WIIliam Bl ackstone,

Comment ari es *148, such puni shnent bei ng necessary during the

Bl ack Death in England, forcible detainer in present day Maryl and
has nothing to do with punishnent. Since Mxl ey, forcible
det ai ner has involved a purely civil dispute between a defendant

i n possession of real property and a plaintiff asserting a claim

to the property.1°

1 W note, by way of dicta, that this holding by the Court
of Appeal s may have additional inplications for a nodern action
agai nst forcible detainer. The British statute creating an
action against forcible detainer, 8 Henry VI, chapter 9 (1429),
restored possession to a plaintiff “so entered or hol den as
afore,” and “so put out” of possession by the defendant. 1429, 8
Hen. 6, ch. 9, reprinted in, Al exander, supra, at 302-03. This
| anguage has been interpreted as a requirenent that a plaintiff
in a forcible detainer action prove that he or she was in prior
actual possession in order to recover. See 3 WIIliam Bl ackstone,
Comment aries *179; Liebmann, supra, 8 842, at 84. The
requi renment of prior actual possession was adopted by many states
in early legislation nodeled on the British forcible detainer
statute. See, e.qg., lron Muwuntain v. Helena RR Co., 119 U. S.
608, 611 (1887); G amer v. Blansett, 124 S.W 1037, 1039 (Ark.
1910); Mol dovan v. Fischer, 308 P.2d 844, 849 (Cal. Dist. C
App. 1957); Phillips v. Gunby, 117 A 383, 385 (Del. Super C
1921); Florida Athletic v. Royce, 33 So. 2d 222, 224 (Fla. 1948)
(en banc); Goffin v. MCall, 108 So. 556, 559 (Fla. 1926); Noble
V. Neace, 169 S.W2d 308, 309 (Ky. 1943); Belcher v. Howard, 280
S.W 131, 131 (Ky. 1926); Cahill v. Pine Creek O, 134 P. 64, 65
(kla. 1913); Jones v. Czaza, 86 S.W2d 1096, 1098 (Tenn. C
App. 1935); Town of Grundy v. Goff, 60 S. E 2d 273, 278 (\Va.

1950); Priestley Mning & Mlling Co. v. Lenox Mning & Dev. Co.
247 P.2d 688, 689 (Wash. 1952); 35 Am Jur. 2d Forcible Entry and
Det ai ner 88 6, 10, 14-27 (1967); 36A C.J.S. Forcible Entry and
Detainer 88 1, 7-15 (1961).

(continued...)
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B. Statutory nodification of forcible detainer

The Legislature, by Laws of Maryland (1882), chapter 355,
Mil. Code art. 53, 88 4-6 (1888) (as anmended by 1886 M. Laws ch.
470), 1! adopted a procedure for dispossessing a tenant hol ding
over by a proceeding before a magistrate without a jury. By the
sane act of 1882, chapter 355, the Legislature provided for
notice to quit the respective tenancies and first included the
statenent in 8 6, “and the sane proceedi ngs shall apply so far as
may be to cases of forcible entry and detainer.” See also M.
Code art. 53, 8 6 (1888). Substantively unchanged, this phrase
remains in RP § 8-402(b)(4)(i).

Since the 1882 enactnent, forcible detainer actions have
been brought pursuant to the statutory schene of RP 8§ 8-402(b).

See G eenbelt Consuner Servs., 272 Ml. at 227; Roth v. State, 89

Md. 524, 527 (1899) (citing art. 53, §8 6); dark, 78 Mi. at 219
(sanme). In dark, the Court had before it a person in possession
of property who was not a tenant. dark, 78 Ml. at 219. The

forci bl e detainer action was brought by a person who had been in

19(....continued)

Al though in its holding in Muxley the Court of Appeals
states that a plaintiff in an action against forcible entry and
det ai ner need only prove “that one unlawfully detain[s] the
property fromthe | awful possessor,” the issue of prior
possession was not raised or briefed in this case, and we w ||
therefore trust to future appellate decisions the question as to
whet her Moxl ey al so di spensed with the requirenent of prior
possessi on.

1 The 1886 anmendnment is not material to the issues of this
case.

- 25-



possessi on and was seeking restitution of the prem ses.

Court of Appeals held that article 53, 8 6 appli ed,

Id. Much

G eenbel t

The proceeding was for a forcible
detainer, not for a forcible entry and
detainer; nor was it one by a | andlord
agai nst his tenant for holding over after the
expiration of his term There is no
statutory provision in the Maryl and Code upon
the subject of forcible entry or detainer
apart fromthe brief declaration contained in
the Code, Art. 53, sec. 6, that the
proceedings relating to a tenant hol di ng over
“shall apply, so far as may be, to cases of
forcible entry and detainer.” Except for the
provision just cited, proceedings in forcible
entry and detainer, or forcible detainer
al one, woul d be controll ed exclusively by
such of the early Acts of Parlianment as are
still in force in Maryl and.

nore recently, the Court stated:

“Forcible entry and detainer” are those
actions which may be brought under the
authority of two British statutes, 15 Rich.

2, ¢c. 2 and 8 Henry 6, c. 9, both of which
essentially are still in force in Maryl and,
by one who seeks to recover possession of his
prem ses from another who has either forcibly
entered and detained them or has peaceful ly
entered and then forcibly detains the
property. These rights of action have been
nodi fi ed by Code 1974, § 8-402(b) of the Rea
Property Article to include a remedy by which
a landlord may recover possession of |eased
prem ses froma tenant “Hol ding over” w thout
force, and by delineating the procedure for
bri ngi ng any one of them

Consuner Servs., 272 M. at 227-28 (1974) (citations

omtted).

forci bl e detai ner actions,

| f the procedure in RP 8§ 8-402(b) did not apply to

ld.

the action could not be adjudicated

The

and st at ed:

entirely in court —a jury would have to make a deci sion on the
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property, in accordance with the procedure in Maryland prior to
1882.

C. Rent escrow provisions of § 8-118

In 1982, the Maryl and Legislature provided authority for a
court to require paynent of both past due and accruing rent into
escrow on the election of a jury trial in a district court
action. 1982 Md. Laws ch. 787 (predecessor to current 8§ 8-118).
One obvi ous purpose of this rent escrow provision was to provide
sonme protection to a |landlord or other person asserting a right
to possessi on because of the lengthy tinme involved before the
case can be tried to a jury.!® The rent escrow provision enacted

in 1982 was partially repealed by Laws of Maryland (1989),

2 This was not an entirely novel concern of the Maryl and

Legi slature. A sonewhat simlar provision was enacted in 1882
along with the original statutory reference to cases of forcible
entry and detainer. See 1882 MI. Laws ch. 355, § 4. That
provi si on, however, was triggered upon appeal to the circuit
court and required direct paynent of rent to the | andlord pending
appeal :

Any tenant . . . shall have the right of
appeal therefromto the Grcuit Court

upon giving notice of his or her desire so to
appeal within ten days fromthe rendition of
said judgnent; and if said defendant shal
file wwth said justice . . . a good and
sufficient bond with one or nore securities,
conditioned that he or she will prosecute
said appeal and well and truly pay all rent
in arrear, and all rent which shall accrue
pendi ng the determ nation of said appeal,
then the tenant or person in possession shal
retain possession of the said prem ses until
the termnation of said appeal

Id. 8 4 (enphasis added).
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chapter 685, in response to the decision of this Court in Lucky

Ned Pepper’s, supra, in which we held the required paynent into

escrow of past due rents unconstitutional because it unduly

restricted the right to a jury trial. See Lucky Ned Pepper’s, 64

M. App. at 233. The Legislature repealed the requirenent that a
tenant pay past due rent into an escrow account but maintai ned
the requirenent that rent be paid as it becones due, see 1989 M.
Laws ch. 685, which requirenent appellant now contests as applied
to her case.

Thus, we arrive at current RP 8§ 8-118(a), which we reproduce
verbatimwi th its section and subsection titles:

8 8-118. Rent escrow account in certain
| andl ord-tenant acti ons.

(a) Tenant to pay rents into account. —
In an action under 8§ 8-401, § 8-402, or § 8-
402.1 of this article in which a party prays
ajury trial, the District Court shall enter
an order directing the tenant or anyone
hol di ng under the tenant to pay all rents as
t hey conme due during the pendency of the
action, as prescribed in subsection (b) of
this section.

We note that in any action under RP § 8-402, the “rents” referred
toin RP 8§ 8-118 can not be actual rent, as RP § 8-402 applies to
i ndi viduals who hold over and are not therefore subject to actual
rent paynents under a valid, existing agreenent. This fact is
recogni zed in RP 8§ 8-402(a)(1), which establishes liability under
that section and calls for relief in the formof “actual danages

caused by the holding over.” Section 8-402(a)(2) thereafter
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provi des that the damages may not be | ess than the apportioned
rent for the hol dover period under the | ease. See RP § 8-
402(a)(2) (Supp. 1998).1%
V. Analysis of the Rent Escrow O der

It is clear fromthe above discussion that while the cause
of action against forcible detainer in Maryland derives fromthe
comon | aw, procedurally, actions against forcible detainer are
brought under RP 8§ 8-402(b). In this statenent, we distinguish
the word “action” from “cause of action.” The word “action” is
defined in the Maryland Rules as “collectively all the steps by
which a party seeks to enforce any right in a court or all the
steps of a crimnal prosecution.” Rule 1-202(a). W have
applied this definition of “action” to aid the interpretation of

a Maryland statute. See Subsequent Injury Fund v. Ehrman, 89 M.

App. 741, 749-50 (1992). Under this definition, the word
“action” in 8 RP 8-118 refers to the steps taken to enforce the
common | aw right to possession when real property is forcibly
det ai ned. Those steps presently are established by RP § 8-
402(b). While this procedure is conceived primarily as an action
agai nst tenants hol ding over, we must not ignore the
Legislature’s clear application of this procedure to cases of
forcible entry and detai ner, which nay enconpass a broader set of

litigants including nortgagee/ nortgagor and even

¥ The parties do not contend that RP § 8-402(a) applies to

actions agai nst forcible detainer.
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possessor/trespasser. Based on the above di scussion and the
pl ain | anguage of RP 88 8-118 and 8-402, we concl ude that
appel | ee has brought an action under RP § 8-402 and that the rent
escrow protection of RP 8 8-118 was triggered when she demanded a
jury trial in the district court.

Wth respect to appellant’s defective titling argunent under
the Maryl and Constitution, it has been abundantly clear for many
years that RP 8§ 8-402 deals with sonething broader than

contractual rent and tenancies. See discussion of Cark, supra.

Article Ill, 8 29 of the Maryland Constitution provides in part
that “every Law enacted by the General Assenbly shall enbrace but
one subject, and that shall be described inits title.” M.
Const. art. 3, 8 29 (1981 Repl. Vol.). The Court of Appeals has
st at ed:

The purpose of the two conplinentary

requi renents of this provision is to prevent
the joining in one act of totally unrel ated
pi eces of |egislation, which would not have
recei ved support if offered independently,
and to assure that the public and nenbers of
the legislature are adequately informed about
the nature and inpact of pending |egislation.

Equitable Life v. State Commin on Human Rel ations, 290 Mi. 333,

339 (1981). See also grinz v. Janmes, 309 MJ. 381, 398 (1987).

Additionally, “if the several sections of the statute refer to
and are gernmane to the sane subject matter described in the
title, the statute is considered to enbrace but a single subject,

and satisfies the constitutional requirenment.” Mgruder v. Hal
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of Records, 221 Md. 1, 6 (1959). See also Porten Sullivan Corp.

v. State, 318 Md. 387, 407 (1990). Statutes are presuned valid,
and a statute will not be invalidated for defective titling
unless “it plainly contravenes a provision of the constitution,”
and “a reasonable doubt in its favor is enough to sustain it.”
Magruder, 221 Ml. at 6.

Appel | ant conpl ains that the reading of RP 88 8-118 and 8-
402 that we adopt above is inconsistent wwth the terns
“landlord,” “tenant” and “rent” used in the title, subtitle and
section nanes that currently appear in the code. The current
caption of RP § 8-402 is “Holding over.” Wen the phrase
pertaining to forcible entry and detainer was first enacted by
the Maryl and Legislature, the title given to the act was,
“Landl ord and Tenant,” and the subtitle was “Tenant hol di ng
over.” 1882 M. Laws ch. 355.

By definition, a holdover tenant is not a tenant at the tine
he or she is holding over, because the tenancy has necessarily

ended. See West v. Hunble G I, 261 Md. 190, 194 (1971). A

hol dover action is not brought by a landlord and is not defended
by a tenant under the strict construction of those terns. It has
been apparent for over 100 years that the terns | andlord and
tenant, in this statutory schene, are used in the broadest sense.
Mor eover, the phrase “so far as may be,” enpl oyed by the
Legi sl ature when the hol dover procedure was first applied to
actions against forcible entry and detainer, displays a
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recognition of potential problens with the literal application of
the statute. W interpret the phrase as a legislative directive
to apply the hol dover procedure in a flexible manner to actions
agai nst forcible detainer.

The procedure for hol dover actions was germane to cases of
forcible entry and detai ner when such cases were first nentioned
in Laws of Maryland (1882), chapter 355, and this procedure is
the only practical way to bring an action against forcible entry
or detainer today. The procedure to oust a wongful possessor
has an anal ogous application in cases of forcible detainer and in
cases of tenants hol ding over beyond the expiration of a |ease.
We conclude that the title of the Act adequately appraised the
Legi slature and public of the nature and inpact of the
| egislation, and is therefore constitutional. Section 8-118
makes the renedy of rent escrow available to the whole of RP § 8-
402, and, thus, the title of that section also conplies with the
Maryl and Constitution.

Before | eaving appellant’s contention with respect to the
rent escrow, we comment on the anmount of the nonthly paynment. W
review the circuit court’s decision ordering the paynent of

$1,500 per nmonth under an abuse of discretion standard. See TBJ

Inc. v. Arundel Bedding Corp., 63 Md. App. 186, 194 (1985). It

appears that, prior to delivery of the deed in lieu of
forecl osure, and pursuant to the nortgage and note, appellant had
been paying in excess of $2,500 per nonth. Appellee requested
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the court to order a nonthly paynent in the anmount of $2,500.
Appel | ant requested that the nonthly paynment be approxi mately
$700 and proffered that this represented the fair rental val ue of
the property. There is no dispute about the fact that the
property is worth approxi mately $300, 000 and the taxes and cost
of insurance on the property are approxi mately $500 per nonth.
We note again that, as with tenants hol ding over, there is no
contractual obligation to pay rent, and thus the term“rents” in
RP § 8-118 necessarily enconpasses an estination of the val ue of
possession of the property. The court set the nonthly paynent at
$1,500 and there is at |east sonme justification in the record for
that nunber as representing a fair value of the use and
possession of the property. Consequently, we find no abuse of
di scretion on the part of the circuit court.
VI. Analysis of the Bond Order

We agree with appellant that the circuit court did not have
the authority to require her to post a bond under RP § 8-
402(b)(3). As explained below, we hold, on the facts of this
case, that the rent escrow provision of RP 8 8-118 and t he bond
provision of RP 8 8-402(b)(3) are nutually exclusive, and that
t he bond was erroneously ordered.

The statutory schenme of RP 8§ 8-402(b)(3) was first enacted
by Laws of Maryland (1793), chapter 43, and is substantially

unchanged i n | anguage over the years and identical in operation.
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The parties have not directed us to an appellate opinion of this

state that has considered this bond provision,

and our own search

has failed to yield such an opinion. Section 8-402(b)(3)

provi des:

If the tenant or person in possession
shall allege that the title to the |eased
property is disputed and cl ai ned by sone
person whom he shall nane, by virtue of a
right or title accruing or happening since

t he commencenment of the | ease .

and if

t her eupon the person so claimng shal
forthwi th appear, or upon a sunmons to be
i mredi ately i1ssued by the District Court and,

made returnable within six days next

foll ow ng, shall appear before the court and

shal |, under oath, declare that he believes
that he is entitled in manner aforesaid to
the | eased property and shall, wth two

sufficient securities, enter into bond to the
plaintiff, in such sumas the court shal
think is a proper and reasonable security to
said plaintiff or parties in interest, to
prosecute with effect his claimat the next
termof the circuit court for the county,
then the District Court shall forbear to give

judgnent for restitution and costs.

said claimshall not be prosecuted as
proceed

af oresaid, the District Court shal

I f the

to give judgnment for restitution and costs
and issue its warrant wthin ten days after

the end of said termof court.

While we do not find the | anguage of this subsection anbi guous

when viewed in isolation, we note again that this |anguage

applies only “so far as may be” to actions against forcible entry

and detainer. See RP 8 8-402(b)(4)(i). Additionally, the bond

provision of RP 8 8-402(b)(3) appears at first glance to operate

in a way that duplicates or overlaps the operation of the rent

escrow provision of RP 8 8-118. Both provisions protect the
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possessory val ue of disputed property when a summary action in
district court is termnated or stayed in favor of nore tine
consum ng proceedings in circuit court.

As we noted in part Il above with respect to the right of
interlocutory appeal under CJ 8 12-303(1), we nust strive to
avoid a construction of a statutory schene that renders other
portions of the schene “neani ngl ess, surplusage, superfluous, or
nugatory.” GEICO 332 MiI. at 132. The Court of Appeals stated
in CGEICO

Where the statute to be construed is a part

of a statutory schene, the legislative

intention is not determned fromthat statute

alone, rather it is to be discerned by

considering it in light of the statutory

schenme. Wen, in that schene, two statutes,

enacted at different tinmes and not referring

to each other, address the same subject, they

must be read together, interpreted with

reference to one another, and harnoni zed, to

t he extent possible, both with each other and

Wi th other provisions of the statutory

schene.
ld. (citations omtted). G ven the apparent anbiguity in the
statutory schene, we shall attenpt to harnoni ze the operation of
t he above provisions.

We begin by referring to our conclusion in Part V that the
rent escrowrelief of RP 8 8-118 is available in this case
because appellee’s action against forcible entry and det ai ner,
properly filed in district court, was renoved to circuit court
upon appellant’s demand for a jury trial. The demand for a jury
trial in a district court action under RP 88 8-401, 8-402, or 8-
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402.1 triggers the potential relief under RP § 8-118(a). Since
the demand for a jury autonatically divests the district court of
jurisdiction and confers jurisdiction in the circuit court, Vogel

v. Grant, 300 Md. 690, 696 (1984); Ruddy v. First Nat’'|l Bank, 48

Ml. App. 681, 684 (1981), aff’'d, 291 Ml. 275, the circuit court
had jurisdiction to order the paynent of rent escrow on
appel l ee’ s notion, pending resolution of the title dispute and
remai ni ng cl ai ns.

By contrast, the bond provision of RP 8§ 8-402(b)(3) is
triggered when a defendant in the hol dover proceedi ng disputes
the plaintiff’s title, and seeks to prosecute the title dispute
incircuit court prior to resolution of the hol dover proceedi ng.
District courts of this state are generally w thout jurisdiction
to decide the ownership of real property. See CJ] § 4-402(b)

(1998); Lake Linganore Ass’'n v. Jurgens, 302 Ml. 344 passim

(1985). Interestingly, when title is properly disputed under
this subsection, the district court is directed to “forbear to
gi ve judgnent for restitution and costs.” Wile procedurally
such forbearance mght take different forns, it is clear that
the protection available to the plaintiff in the formof a bond

is only triggered by an interruption in the district court

4 Anpbng several procedural possibilities in such a

situation, the district court could order a stay pending
l[itigation of the title dispute that contenplates ultimte
resol ution of the holdover action in the district court, or the
entire action could be filed and resolved in the circuit court.
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proceedi ngs occasioned by a title dispute. Wen, as in the
situation before this Court, the case is renoved to circuit court
upon a demand for a jury trial, references to a title dispute
made in pleadings or notions of the defendant in district court
have nothing to do wth the term nation of summary proceedings in
district court. Simlarly, once the case is transferred to
circuit court, all outstanding clains can be adjudicated in a
single trial, and any nention of the title dispute before that
court normally would not cause the court to forbear fromreaching
a decision on the holdover claim The RP 8 8-402(b)(3) bond is a
protection that is only avail able when the district court nust
“forbear to give judgnent” in the hol dover proceeding due to a
genuine title dispute within the limts of subsection (b)(3).

In the present case, appellant filed a separate conplaint in
circuit court disputing title in appellee. Wile nention of this
di spute, and the grounds therefor, appears in papers filed in the
district court action, appellant never requested that the
district court or circuit court suspend any proceedi hg on account
of the title dispute. O course, it is possible for a defendant
in a holdover action to dispute title but not demand a jury
trial, or to neither dispute title nor demand a jury trial. In
the former instance, the title dispute would be litigated in
circuit court, and pending that action either court would be free
to inmpose a bond under 8§ 8-402(b)(3). 1In the latter instance,

t he hol dover action would continue in district court to a speedy
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resolution. Inasnmuch as the authority to order a bond under RP §
8-402(b)(3) was never inplicated in this case, we are conpelled
to reverse this aspect of the judgnent of the circuit court.

There are two additional reasons why the bond provision of
RP § 8-402(b)(3) does not apply in this case. First, as we noted
at the end of Part Il above, the circuit court required appellant
to post a bond “to secure damages arising from|[appellant’s] plea
of title and retention of the property.” This order was in
conflict wwth the plain | anguage of RP 8§ 8-402(b)(3) and the
pur pose of bonds ordered pursuant to that section.

Second, the title dispute raised by appellant in this case
was not of the class of title disputes described in RP § 8-
402(b)(3). That subsection requires an allegation by the person
i n possession of the property that “title to the | eased property
is disputed and clainmed by some person . . . by virtue of a right

or title accruing or happening since the conmmencenent of the

lease.” RP 8 8-402(b)(3) (enphasis added). W are m ndful of
the Legislature’s intention to apply the procedure of RP § 8-
402(b)(3) “so far as may be” to actions against forcible entry
and detainer. RP 8§ 8-402(b)(4)(i). W find in this caveat
reason to | ook beyond the terns “landlord,” “tenant,” and
“l ease,” as those terns necessarily have a broader neaning in
hol dover situations in which such a relation has termnated. W
are unabl e, however, to read the above | anguage of RP § 8-
402(b)(3) to apply to anything other than a | andl ord-tenant
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relationship established by a | ease agreenent.
Hi storically, at common |law in Maryl and, tenants generally
were estopped fromdenying title of the property in their

| andl ords. See Maul sby v. Scarborough, 179 Ml. 67, 71 (1940);

Presstman v. Silljacks, 52 Md. 647, 656-57 (1879). There was a

common | aw exception to the rule that permtted a tenant to
assert that title in the landlord had expired at a point in tine
subsequent to the execution of the | ease agreenent. See
Presstman, 52 Mil. at 656-57. The Court of Appeals described this
exception in Presstnman as foll ows:

That estoppel has been long, if not always,

held to be restricted to the denial of the

landlord’s title at the tinme he made the

| ease, and the tenant entered under it; and

both in suits for the recovery of rent, and

in actions of this character, the tenant has

been permtted to show, by way of defence,

that the title of his landlord, which existed

at the time the tenant entered under him has

expired by effluxion of tine.
|d. Regardless of the nodern fate of this rule in Maryl and
common law, the rule is codified in RP 8 8-402(b)(3). That rule,
both in the historical conmmon | aw of Maryland and under the
statute, requires a | ease agreenent and an actual prior |andlord-
tenant relationship. 1In light of these requirenments in RP § 8-
402(b)(3), we conclude that, under the present |anguage, a RP §
8-402(b)(3) bond may only be ordered in a | andl ord-tenant
situation in which a tenant disputes the existence of title in

the landlord at a point in time subsequent to execution of the
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| ease. Appellant never entered into an agreenent to | ease
property from appell ee, and the bond provision of RP § 8-
402(b) (3) has no application in the case at bar for this

addi ti onal reason.

JUDGVENT AFFI RVED | N PART,
REVERSED | N PART; COSTS TO BE
PAID 1/2 BY APPELLANT AND 1/2
BY APPELLEE

- 40-



