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Robert S. Evans appeals fromthe judgnment of the Grcuit Court
for Tal bot County, which had reversed the decision of the Tal bot
County Board of Appeals denying a special exception and variance
for the construction of an antenna tower. Shore Conmuni cati ons,
Inc. and Mark Sapperstein, through their agent John H Plummer &
Associates, Inc., had filed a petition with the Tal bot County Board
of Appeals (Board), seeking to secure a special exception to
construct a comunications tower to the height of 200" and a
variance to add an additional 100" of height to the tower. The
Board deni ed the special exception request by a three-to-two vote
and the variance was denied by unani nous vote. Petitioners then
noted an appeal to the Grcuit Court for Tal bot County.

The testinony taken during the hearing before the Board was
lost by virtue of an equipnment nalfunction, necessitating the
filing of a stipulation by the parties to the testinony pursuant to
MARYLAND RULE 7-206(Db) .

The circuit court, after hearing oral argunent, affirnmed the
Board's decision to deny the variance, but reversed the Board with
respect to the special exception. The court then renmanded the case
to the Board to grant the special exception to construct the
proposed 200" tower.

Evans noted an appeal to this Court and appellees noted a
cross-appeal fromthe circuit court's affirmance of the Board's
decision to deny the variance. The parties elected to proceed by

way of an expedited appeal pursuant to MARYLAND RULE 8- 207. They
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present the followng tw questions for our review, restated as
fol |l ows:

| . Did Petitioners carry their burden of
proof and persuasion before the Board
r egar di ng t he substantive criteria
required by the Talbot County Zoning
Ordinance for the granting of a special
exception to construct a 200
communi cations tower and, if so, was the
evi dence pr oduced in opposi tion
sufficient to nmake the issue fairly
debat abl e?

1. Dd Petitioners carry their burden of
proof and persuasion before the Board
r egar di ng t he substantive criteria
required by the Talbot County Zoning
Ordi nance for the granting of a variance
to increase the height of the proposed
communi cation tower 100" above the 200
special exception limts and, if so, was
the evidence produced in opposition
sufficient to make the question fairly
debat abl e?

FACTS

The Board's public hearing on Cctober 2,
1995 regarding Petitioners' Applications was
attended by many persons fromthe nei ghbor hood
of the site of the proposed communication
tower, nost of whom opposed the erection of
t he proposed tower whether it reached to the
300" height requested by the variance or the
200’ hei ght requested by the special
exception. In support of its Applications,
Petitioners introduced four wtnesses and
numer ous exhibits depicting the character of
t he nei ghborhood, the site of the proposed

1 We reproduced the agreed statenent of facts verbatim
since, pursuant to MRYLAND RULE 8-207, our review herein is based
exclusively on that statenent of facts in lieu of a record extract.
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tower, views of other existing towers in
Tal bot County, a list of previously granted
speci al exceptions for towers and tower hei ght
vari ances, design drawings of the proposed
tower, various letters from public agencies
favoring the proposed tower, a qualified
expert real estate appraiser's report
concluding that the proposed tower wll not
di m ni sh nei ghboring property val ues, various
publ i shed industry reports relating to health
and safety issues and radio frequency
el ectromagneti c fields associ at ed wth
communi cation towers and an FAA [Federa
Avi ation Adm nistration] acknow edgenent of
notice of receipt of the proposed construction
of the tower.

Mar k Sapperstein was pr oduced by
Petitioners and testified as foll ows:

He is one of the Petitioners and the
Presi dent of Shore Conmunications, Inc., the
ot her Petitioner.

Shore Conmunications, Inc. ("SCl") is a
corporation engaged in constructing a network
of radio comunication towers on the Eastern
Shore of Maryland. The network of towers wll
be utilized by various private and public
conpanies involved in the transm ssion of
radio communication signals for use by
cellul ar tel ephones, pagi ng devices and ot her
simlar radio transm ssion equi pnent. SCI has
al so built towers in several |ocations on the
West ern Shor e.

M. Sapperstein testified regarding al
aspects of the substantive criteria required
by the Zoning Odinance of Talbot County
("ZOTC') as conditions for approval of special
exceptions and vari ances. He testified that
the | ocation of the proposed tower was chosen
so it would not be within three (3) mles of
any other tower in the county, a prohibition
created by 819.4 of the Zoning Ordi nance. The
request for the variance was required because
of t he 200' hei ght [imtation for
communi cation towers as  set forth in
819.10(x) (1) (IV) of the Zoning O dinance.



- 4 -

The proposed tower will be erected on the
| and  of Fred Johnson |ocated at t he
i ntersection of Longwoods Road and U.S. Route
50, slightly north of Longwoods. The | ocation
of the property is shown on several exhibits
presented by Petitioners and admtted as
Petitioners' Exhibit Nos. 1,2,8 and 9. This
| ocati on was al so chosen because (1) it wll
be able to serve the nost useful purpose in
the network of other towers utilized by the
communi cation conpanies seeking use of
Petitioners' proposed tower; (2) the chosen
site is the highest elevation in the general
area which allows the tower height to be
reduced from that which would be required if
constructed on a lower elevation; (3) the
proposed |l ocation is nearly equidistant from
two nearby village centers, Skipton and
Longwoods, whi ch are relatively dense
residential areas; (4) the proposed |ocation
is adjacent to a dense grove of tall trees
which will create a visual buffer of the |ower
portion of the tower on its west side; (5) the
proposed location is adjacent to Maryland
State Route 50, a heavily-traveled four |ane
hi ghway where property values wll |east
likely be affected and residential activity
least interrupted; and (6) the proposed
| ocation is adjacent to existing electric
power lines running parallel to Maryl and Route
50 and rising over 100" in height, thus
reducing the visual inpact of the height of
the proposed tower on the neighboring
properties.

The tower wll be a 3-legged, free-
standing lattice-type nmetal tower constructed
in accordance wth the design concepts
di spl ayed on Petitioners' Exhibits No. 7 and
No. 20. Exhibit No. 20 is a photograph of a
tower simlar to the one proposed which is
| ocat ed near We MIIs, Mar yl and.
Petitioners' Exhibit No. 7 is an engineered
desi gn dr awi ng show ng t he pr oposed
construction features of the tower. The
structure wll be set in a concrete base
buried deep in the earth. There is no risk
that the tower will tip over.
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The proposed site of the tower is a five
acre+/- parcel of agricultural use |and which
will be leased by Petitioners from Fred
Johnson. The tower wll utilize a very snal
portion of the parcel for a building pad
approxi mately 100' x 100" where the tower and
t hree equi pnrent buildings will be constructed.
The pad will be inproved by a chain-link fence

for security purposes. Plantings wll be
pl aced around the exterior of the fence as a
visual buffer. The buildings wll house

various appurtenant equipnent required for
transm ssion and receipt of radio signals.
The tower and buildings will be accessed by a
private farm |l ane | eading from the Longwoods
public road and | ocated entirely on the rented
parcel. It will not be open to public use.

M. Sapperstein used Petitioners' Exhibit
No. 1, an aerial photo of the nei ghborhood, to
poi nt out the location of the proposed tower
relative to various | andmarks and hones owned
by persons opposing the Application. The
exhibit clearly depicted the character of the
nei ghborhood and showed the Village of
Longwoods as well as the honme of Respondent,
Robert Evans.

Petitioners' Exhibit No. 9 was introduced
to show the location of the proposed tower as
bei ng in an RAC [ Rural / Agri cul tural
Conservation] zone where it is permtted as a
speci al exception. The proposed site will not
be in an area protected by the critical areas
or non-tidal wetlands regul ations.

M. Sapperstein testified that |ocating
the tower near U S. Route 50 woul d produce the
opti mum performance for transm ssion of the
radio signals and woul d be | east interruptive
of residential and agricultural uses in that
area of the County.

The tower wi | be inspected and
mai ntai ned by Petitioners' personnel on a
periodi c basis. It will bear such lighting

fixtures as the US Feder al Avi ati on
Adm nistration ("FAA") may require for
assuring the safety of the tower and passing
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aircraft. There will be noderate I|ighting
provided at the base of the tower for the
conveni ence of Petitioners' per sonnel
i nspecting the tower at night. The entry gate
to the pad site will be locked at all tinmes
when personnel are not on site. The prem ses
Wl be secured fromintrusion by trespassers
by a chain-link fence and an al arm system

Thr ee conmmuni cati on conpani es have
currently subscribed for space on the tower.
It wll have the potential of accommodating
three other users for a total of six users.

M. Sapperstein introduced Petitioners'
Exhibit No. 3 which is a "Path-Pro" diagram
di splaying a gap in transm ssion coverage for
one of the subscribing wusers which is
transmtting signals in Tal bot County. The
di agram al so shows the curative effect if the
proposed tower is permtted. He expl ai ned
that the location of a tower in a network
schenme such as is being organized by
Petitioners is a very delicate process which
must accommodate the needs of the several
users of the tower as well as conplying with
the Zoning Odinance prohibition against
| ocating a tower any closer than three (3)
mles to an existing tower. The 1 ocation
proposed for the tower w |l accomodate the
needs of various state and | ocal agencies such
as the Emergency Managenent Agency and the
Emer gency Medi cal Servi ces.

M. Sapperstein described the nature of

the radio waves that will be transnmitted and
received by the equipnent nounted on the
t ower. He introduced Petitioners' Exhibits

No. 16, 17 and 19, representing various
articles describing radio frequencies and
answering questions regarding interference
with television reception. He explained that
there will be no potential for explosion or
fire resulting fromthe equi pnment kept on the
prem ses because the electrical energy |levels
of the equipnent are very low There would be
no propensity for endangernent of public
health or safety resulting from construction
of the tower because the tower will be |ocated
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in the center of the 5-acre parcel allow ng
anpl e clearance of safe distance for tipping
or breaking should either occur, however
unl i kel y.

Use of the tower by local agencies wll
enhance the performance of the local police
and fire conpanies and other public services
whi ch depend on radio transm ssions during the
performance of their duties.

There will be no requirenent for water
and sewer service to the premses. There wll
be no special requirenment or burden placed on
| ocal police or fire agencies to secure or
protect the prem ses. Access to the prem ses
from Longwoods Road will be by a private | ane
and Petitioners' personnel wll visit the
prem ses infrequently so there will be no
adverse inpact on pedestrian or vehicular
traffic using Longwoods Road or U.S. Route 50.
The type of vehicular traffic using the | ane
wll not be such as to cause any nuisance
effects such as dust, noise or vibration.

There are several other towers in the
County whi ch exceed the 200" height Iimt. He
expl ai ned that although the nere fact that
there are other towers exceeding 200" does not
justify the granting of the variance in this
case, the very existence of other towers
exceeding the 200" |imt, strongly suggests
that the legislated limt of 200" is flawed
and not reasonabl e under the circunstances of
t oday' s conmuni cation requirenents.

He al so testified that he did not believe
that granting a variance in this case would
confer upon Petitioners any special privilege
not enjoyed by others in the sanme zone because
the County Council wll recognize soon that it
nmust increase the allowable height of
communi cation towers to avoid a proliferation
of towers resulting from the steady increase
in demand for this quasi-public wutility
servi ce.

He also testified that the requested
variance is not the result of any conditions
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or circunstances which result solely from
Petitioners' actions. The need for the
variance results from the general public's
increasing demand for nore conmmunication
service on the one hand, and the strict
l[imtation of one tower per three (3) mle
radius. Wth the potential nunber of towers
in the County limted by the three (3) mle
regul ation, the only neans of fulfilling the
demand for space to nount transm ssion
equi pment is to extend the towers beyond the
200" limt.

According to M. Sapper st ei n, t he
granting of the variance will have no adverse
ef fect upon water quality or inpact on fish,
wildlife or plant habitat located in the
vicinity of the proposed tower.

Finally, M. Sapperstein opined that the
County Council had arbitrarily created an
unrealistically low height limt on these
towers because that limt will not necessarily
serve or protect any public interest or
prevent any potential harm to the public at
| ar ge. |f aesthetics is the notivation for
the 200" limt, the Iimt chosen would seem
meani ngl ess when it is recognized that an
increase of 100" on an existing 200" tower
wi ||l cause an insignificant increase of visual

i npact .

Fred Johnson was produced by Petitioners
and testified as foll ows:

He is the owner of the property upon
whi ch SCl pr oposes to construct its
communi cation tower and that he has | eased the
five acre parcel to SC for that purpose. His
personal honme is |located adjacent to the
proposed site of the tower and he has no
objection to the tower as proposed. He
candidly testified that had he known there was
going to be so much opposition fromthe people
in the community, he would not have | eased his
property for this purpose.

Eugene Bi dun was produced by Petitioners
and testified as foll ows:
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He testified that he is the Director of
the Maryland Institute for Emergency Mdica
Services Systemwhich is located in Baltinore,
Mar yl and. Hi s agency is responsible for al
hospital -to-ambul ance and medi vac
communi cations in the State of Maryland. H's
agency has had the privilege of utilizing free
space on towers constructed by Petitioners
t hroughout the State of Maryl and. He
confirmed that he wote to the Board
recommending that the proposed tower be
all oned at the 300" height so that his agency
w Il receive better service in the north and
east portions of Tal bot County. He described
his famliarity wth Petitioners' networks and
described their services as being dependabl e
and beneficial to his agency and to the
community at | arge.

WIlliam Kleppinger was produced by
Petitioners and testified as foll ows:

M. Kl eppi nger was accepted by the Board
as an expert wtness on real estate appraisal
matters. He introduced a report prepared by
hinmself dated Septenber 24, 1995 which
anal yzes and descri bes the inpact the proposed
tower will have on the value and use of
properties located in the near vicinity of the
proposed tower. He al so introduced various
phot ogr aphs which he took of towers |ocated in
Tal bot County. In his opinion, the towers
| ocated el sewhere in the County have had no
negati ve inpact on adjoining property val ues.
He concluded that Petitioners' comunication
tower at the proposed site wll have no
adverse effects on real estate values in that
nei ghbor hood above and beyond the effect that
is inherently associated with the |ocation of
a tower such as this any where in the RAC
zones of the County.

The following exhibits were introduced
and received in evidence by the Board on
behal f of Petitioners:

° Aerial photograph of the site and
nei ghbor hood.



- 10 -

Map of Tal bot County.

Chart showi ng coverage of signals
fromtower.

Letter dated August 4, 1995 fromthe
Director of the Maryland Institute
for Emergency  Medi cal Servi ces
Systemto the Board of Appeals.
Design drawi ng of proposed tower.
(Sanme as Board's Exhibit No. 11).
Copy of Chart from Tal bot County
Conpr ehensi ve Pl an show ng | ocation
of proposed tower.

Copi es of Chart show ng the site of
proposed tower in the RAC zone.
Consultant's report prepared by Md
Shore  Apprai sal Services dated
Sept enber 24, 1995.

Li sting of previ ous speci al
exceptions and variances granted by
the Board for communication towers.
Letter dated Septenber 29, 1995 from
John H Plunmer, President, John H
Pl umer & Associates, Inc., to the
Board of Appeals indicating that in
connection wth this application he
is acting as the authorized agent of
Shore Communi cations, Inc. and the
property owners.

Mount ed phot ographs show ng other
towers existing in Tal bot County.
Phot ocopy of a report concerning
health and safety issues related to
radi o frequency el ectromagneti c
fields emtted by conmunications
towers simlar to the one proposed
by Petitioners.

Phot ocopy of a report concerning the
potential for television reception
interference from comrunications
t owers.

Acknow edgenent from the Federa
Avi ation Adm nistration of receipt
of a Notice of Proposed Construction
of the proposed tower.

Phot ocopy of a report indicating
t hat exposure to radio frequency
energy froma tower simlar to the
one proposed by Petitioners is bel ow
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t he maxi mum perm ssi bl e exposure set
by the Anerican National Standards
I nstitute.

° Chart indicating the relative power
levels emtted form [sic] various
types of towers, ranging from UHF
tel evi si on t owers to Cel | ul ar
t owers.

Thomas Wnman, a nearby property owner,
requested the Board to be allowed to comment
on Petitioners' Application. He i ndicated
that he had obtained signatures on a Petition
from approximately fifty people in the

Longwoods area, all in opposition to the
t ower . The Petition was submtted to the
Board as Protestants' Exhibit 1 over the
objection of Petitioners' counsel. The

Petition pointed out that the TCZO does not
permt antenna towers in excess of 200" as
requested by Petitioner. M. Wnman indicated
that he was opposed to the tower because of
the FAA required lighting and the inpact of a
300" tower on property values and the scenery
in this area of |large and expensive farnms in
an RAC Zone. Also, M. Wnman stated that
Petitioner had not denonstrated a need for the
proposed tower.

Wl liam Cal | ahan, farm nmanager for Robert

Bell, Forest Landing Farm a 1,000 acre
estate, requested the Board to be allowed to
comment on Petitioners' Application. He

stated that he and M. Bell were opposed to it
because the lights (especially required strobe
lights that blink at night) on a nearby tower
could not be shielded due to FCC requirenents,
which would create a nuisance from their
prospecti ve.

Charles Ted Taylor, a nearby property
owner, requested the Board to be allowed to
coment on Petitioners' Application. He
voi ced his opposition to the tower as being
unsightly in the rural estate setting of the
area and that he felt it would inpact
adversely on property values. M. Taylor also
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suggested that there are currently an adequate
nunber of antenna towers in Tal bot County.

Theresa Newnman, a nearby property owner,
requested to be allowed to conmment on
Petitioners' Application. She was opposed to
the tower. She stated that one cannot
| andscape a tower and that it would be
unsightly fromher prospective [sic] in a very
scenic area of the county adjacent to U S
Rout e 50.

John Roselius, farm manager for Robert
Evans, owner of the nearby Wnter Run Farm
was produced by Respondent and testified as
follows: He stated that they operate a very
conpl ex and extensive horse breedi ng operation
on nearby Wnter Run Farm which was chosen by
M. Evans for horse breeding due to its
natural and quiet rural setting. He stated
that the tower would not only destroy the
scenery and character of the area, but wll
di srupt their horse breeding operation due to
the very tenperanmental nature of thoroughbred
horses when subjected to such changes, as the
i ntroduction of blinking lights all night on a

communi cati ons tower. He said such lights
woul d bother mares in fold [sic] and cause a
| oss of revenue to M. Evans. Al so, M.

Roselius stated that property values would
nost assuredly be affected by the tower and
finally that he frequently used his cellular
phone at all hours and had experienced no
probl enms with conmunications in the area.

M. Roselius testified that he had noved
here from Womng to conduct the horse
breedi ng operation and rem nded t he Board that
once scenic areas such as this are |lost, they
cannot be recovered in the future.

At the conclusion of the hearing,
Respondent, Robert Evans, through counsel,
presented a Menorandum in QOpposition to the
Request for Special Exception and Variance
whi ch pointed out that the general purpose of
the Zoning Odinance is to preserve the
existing rural character and quality of life
of Tal bot County and that the | ocation of the
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proposed tower is squarely within one of the
nore rural and estate areas of the County,
having been zoned RAC (Rural/Agricultural
Conservation). Under the Ordinance, any
devel opnent in this district nust conserve and
protect agricultural lands and preserve the
rural character of the County through the
conservation of open space and agricultural
| ands as required by the qualitative mandate
of the Conprehensive Plan.

Finally, the Menorandum called attention
to the jurisdictional limtation on the
authority of the Board. The O dinance
specifically states that the Board may not
| egal i ze any violation of the O dinance (e.qg.,
a tower in excess of 200') nor may the Board
anmend or change the Zoning O di nance or Zoning
Maps (Sec. 19.14(b)(5)). A 300" tower in the
RAC Zone clearly exceeds the |limtation of
authority of the Board in this case.

The Board permtted cross-exanm nation of

w tnesses by counsel for the respective
parties.

STANDARD OF REVI EW

We said recently in Unerley v. People's Counsel, 108 Md. App.
497, cert. denied, 342 Md. 584 (1996) that

[t] he order of a county zoning authority "mnust
be upheld on reviewif it is not prem sed upon
an error of law and if [its] conclusions
“reasonably may be based upon the facts

proven.'"
ld. at 503 (quoting Ad + Soil, Inc. v. County Commrs of Queen
Anne's County, 307 M. 307, 338 (1986)). In chronicling other

guiding principles regarding the review of an order of a county

zoning authority, we noted that the zoning authority nust properly
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construe controlling law (citing Mntgonery County v. Merlands
Club, Inc., 202 M. 279, 287 (1953)); that the action of the zoning
authority is "fairly debatable" if based on substantial evidence
(citing Northanpton Corp. v. Prince CGeorge's County, 273 M. 93,
101 (1974)); and that the fairly debatable test "accords with the
general standard for judicial review of the ruling of an
adm ni strative agency, which [is] defined as "whether a reasoning
m nd reasonably could have reached the factual conclusion the
agency reached; this need not and nust not be either judicial fact-
finding or a substitution of judicial judgnment for agency
judgnent.'" (citing Board of County Commirs v. Hol brook, 314 M.
210, 218 (1988)). W noted that in Ocean H deaway Condom nium
Ass'n. v. Boardwal k Plaza Venture, 68 M. App. 650, 665 (1986), we
had held that the zoning authority decision was not fairly
debatable, and thus was "arbitrary, capricious and a denial of due
process of |aw' because there was no substantial evidence to
support the factual findings of the zoning authority.

We held, in Urerley, that the application of the standards of
review set forth required a three-step analysis enunciated by us in
Conptroller v. Wrld Book Childcraft, Int'l, Inc., 67 Ml. App. 424,
cert. denied, 307 Md. 260 (1986):

1. First, the reviewing court nust determ ne
whet her the agency recogni zed and applied the

correct principles of |aw governing the case.
The reviewing court is not constrained to
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affirmthe agency where its order "is prem sed
sol el y upon an erroneous conclusion of |aw "

2. Once it is determned that the agency did
not err inits determnation or interpretation
of the applicable law, the reviewng court
next exam nes the agency's factual findings to
determne if they are supported by substanti al
evidence, i.e., by such relevant evidence as a
reasonable mnd mght accept as adequate to
support a concl usion . :

3. Finally, the review ng court nust exam ne
how t he agency applied the law to the facts.
This, of <course, is a judgnental process

involving a m xed question of |aw and fact,
and great deference nust be accorded to the
agency. The test of appellate review of this
function is "whether, . . . a reasoning mnd
coul d reasonably have reached the conclusion
reached by the [agency], consistent with a
proper application of the [controlling |egal
principl es].

|d. at 438-39 (enphasis added, citations omtted).

LEGAL ANALYSI S

Wth these principles in mnd, we turn to the case sub judice.
Section 19.14(b)(4) of the Tal bot County Zoni ng O di nance provi des:

Speci al Exceptions

(i) Purpose. Certain |land uses by their
very nature tend to be inconpatible with other
| and uses in the sane |and use district but
may be f ound accept abl e in certain
ci rcunst ances when conditioned in a manner to
protect abutting |land owners and to preserve
the character of the area. Special exception
uses listed in the general table of use
regul ations by zoning districts 8§ 19.14 of
this O dinance may only be approved foll ow ng
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a review and recommendation by the planning
comm ssi on and final appr oval and
authorization after a public hearing before
the board of appeals. Special exception uses
within the critical area may only be approved
by the board of appeals after receipt of
notification by the Chesapeake Bay Critica
Area Comm ssi on.

Appel  ant concedes that antenna towers are permtted by
speci al exception in RAC (Rural/Agricultural Conservative
District), notwithstanding their inherent deleterious effects. He
contends, however, that the Board nmay consider the cunulative
del eterious effect of too many towers on the issue of the intent of
t he Conprehensive Plan to preserve and conserve agricultural |ands
and the rural character of Talbot County. Appellant argues that
that consideration is the central issue in this appeal. |In support
of his position, appellant cites Schultz v. Pritts, 291 M. 1
(1981), Prince George's County v. Brandywi ne, 109 Md. 599, cert.

grant ed M. (No. 74, Sept. Term 1996, filed October 19,

1996), Mossburg v. Montgonery County, 107 Ml. App. 1 (1995), cert.
denied sub nom Twn Lakes Ctizens v. Mssburg, 341 M. 649
(1996), and as standing for the proposition that a use permtted by
speci al exception in a given area nmay reach a threshold by virtue
of the preexisting saturation of that sanme use at that |ocation as
opposed to el sewhere in the subdivision.

Appel | ees contend that the Board's role was limted to that of
a fact finder applying the policies and standards set forth by the

county council and the ordinance and that a finding that the



- 17 -
proliferation of towers "results in a loss of scenic views which
characterize the county" was a usurpation of the legislative role
properly granted to the council. In support of their contention
that the county council has addressed the issue of aesthetics and
tower proliferation, appellees cite the table of use regulations,
8 19.4(a) where under the designation, "Radi o Comrunications," the
tabl e provides that "new antenna towers shall not be | ocated within
a 3 mle radius of any existing antenna towers in the
uni ncorporated area of the county." Appellees further invite our
attention to 8 19.14(b)(6) of the Zoning Odinance entitled

"Limtation of Authority of the Board of Appeals,"” subsection (ii)

(apx. 7) which provides that "the Board of Appeals shall not anend
any of the provisions of the ordinance. "

Appel | ees concl ude that any decision regarding the distance
bet ween the proposed tower and existing towers was a transgression
by the Board on the proper |egislative function of the council and,
hence, beyond the Board's authority. The decision by the Crcuit
Court for Talbot County to remand the case to the Board wth
instructions to grant the special exception was based on the

court's determnation that [t]he proliferation of the towers
is not a proper province of the Board.” The only other basis given
by the lower court for remanding the case with instructions to
grant the special exception is the court's determ nation that the
concl usions of the Board could not have been reasonably based upon

the facts before the Board. O course, we must review the action
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of the Board in the sane manner in which

conducted its review of the Board's deci si on.

Research and Dev. Corp., 83 M. App. 432, 442,

Mi. 164 (1990).

the circuit court

Morti mer v. Howard

cert.

deni ed, 321

The Court of Appeals said in Schultz, 291 Mi. at 11

This Court has frequently expressed the
applicable standards for judicial review of

the grant or denial of a specia

exception

use. The special exception use is a part of
the conprehensive zoning plan sharing the
presunption that, as such, it is in the
i nt erest of the general wel f ar e, and

therefore, valid. The special exception use
is a valid zoning nechanismthat delegates to
an admnistrative board a limted authority to
all ow enunerated uses which the |egislature
has determ ned to be perm ssible absent any
fact or circunstance negating the presunption.
The duties given the Board are to judge
whet her the neighboring properties in the
gener al nei ghborhood would be adversely
af fected and whether the use in the particul ar
case is in harnony with the general purpose
and intent of the plan.

Wher eas, the applicant has the burden of
adducing testinmony which will show that his
use neets the prescribed standards and
requi rements, he does not have the burden of
establishing affirmatively that his proposed
use would be a benefit to the community. If
he shows to the satisfaction of the Board that
the proposed use would be conducted w thout
real detrinent to the nei ghborhood and woul d
not actually adversely affect the public
interest, he has net his burden. The extent
of any harm or disturbance to the nei ghboring
area and uses is, of course, material. |If the
evidence mnmakes the question of harm or
di sturbance or the question of the disruption
of the harnony of the conprehensive plan of
zoning fairly debatable, the matter is one for
the Board to decide. But if there is no
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probative evidence of harm or disturbance in
[ight of the nature of the zone involved or of
factors causing disharnmony to the operation of
the conprehensive plan, a denial of an
application for a special exception use is
arbitrary, capricious, and illegal.

| d. (enphasis added, citations omtted).

Utimately, the Schultz Court held:

: the appropriate standard to be used in
determning whether a requested specia

exception use would have an adverse effect
and, therefore, should be denied is whether
there are facts and circunstances that show
that the particular use proposed at the
particular |ocation proposed would have any
adverse effects above and beyond those
inherently associated with such a special

exception use irrespective of its location
within the zone.

ld. at 22-23 (citations omtted).

The question of whether the proliferation of towers in the
rural areas of the county was a matter properly within the province
of the Board will not detain us |ong. The | anguage of Schultz
makes clear that a special exception is a valid zoning nechani sm
that delegates only limted authority to an admnistrative board to
determ ne the use to be permssible in the absence of any fact or
circunstances that negate the presunption. The county council has
already legislatively determned, by designating the use as a
speci al exception, general conpatibility with the other uses in the
zone. See Mdssburg, 107 M. App. at 8. The council, having
al ready determned that no antenna tower shall be |ocated within a

three-mle radius of any existing tower, has nade a zoni ng deci sion
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del i neati ng where additional antenna towers nmay be |ocated. The
only authority delegated to the Board was a determ nation of
whet her the general neighborhood would be adversely affected and
whet her the use was in harnony with the general purpose and intent
of the Conprehensive Pl an. Schultz, 291 M. at 11. W hold

therefore, that the | ower court properly remanded the case to the
Board because it relied on the proliferation of towers as its basis
for denying the special exception.

Al t hough we are obliged to conduct our own exani nation of the
Board's ultimate decision and the findings of fact in support
thereof, we note that the trial judge decided that the Board's
conclusions could not have been reasonably based on the facts
before it and ordered the Board to grant the special exception. A
review of the parties' agreed statement of facts reveals that the
obj ections | odged by nei ghboring property owners focused primarily
on a perceived dimnution of property values. There was further
opposi tion because of the lighting required by the FAA in one case
the lighting feared to cause a loss in revenue because of the
effect on mares in foal on a neighbor's horse breeding farm There
was also a claimthat the tower would be unsightly in the rura
estate setting and would destroy the scenery and character of the
ar ea.

Counsel for appellant, according to the agreed statenent of

facts, pointed out in a nenorandum submtted to the court, "that
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the general purpose of the Zoning Ordinance is to preserve the
exi sting rural character and quality of life of Talbot County and
that the |l ocation of the proposed tower is squarely w thin one of
the nore rural and estate areas of the County, having been zoned
RAC (Rural /Agricultural Conservation)." Cbviously, the nmenorandum
correctly sets forth one of the purposes of the Conprehensive Pl an;
however, a conclusory statenent by counsel does not provide a
factual basis upon which the Board can render a decision as to the
grant or denial of a special exception.

Wth respect to the adverse inpact on the surroundi ng area,
appel l ees assert that any glare from the FAA required lighting
woul d not necessarily constitute an adverse inpact. John Roseli us,
manager of a nearby farm clainmed that the blinking lights al
ni ght on a comruni cations tower would disrupt the horse breeding
operation because of the tenperanental nature of their horses.
According to appellees, FAA regulations do not require lights on
towers 200" or less in height, a fact that we are unable to divine
fromthe record before us.?

Assum ng, arguendo, that appellant has produced evi dence that
the tower will result in an adverse inpact on the surroundi ng

properties, the Board was neverthel ess obliged to make a finding

2 Qoviously, even if the FAA requirenents applied to towers
in excess of 200" in height, the proceedings before the Board
sought the grant of a variance for the 300" tower as well as a
speci al exception for the 200" tower and thus the FAA lighting
requi rement for towers in excess of 200" woul d have been rel evant.



- 22 -
that the adverse effects would be greater in the proposed |ocation
than they would generally be elsewhere within the areas of the
county where they may be established. Schultz, 291 Md. at 22-23.
Such a finding was not nade by the Board.

Finally, the Board concluded that the proposed use was not
conmpatible with the pattern of existing devel oped | and use in that
"the proposed tower is unique to the pattern of existing devel oped
land use in the vicinity." The Board opined that the tower would
be detrinmental to the use of nearby residents in terns of the use
and enjoynent of the rural character of their property. Cearly,
the section of the Conprehensive Plan titled, "Rural and
Agricul tural Conservation Areas," provides for conservation of the
rural and agrarian character of the area in the face of expandi ng
suburban and residential devel opnent. The Board fails to state how
construction of the tower in question undermnes the rural
character of the nei ghborhood and sonehow transforns the area into
a nei ghborhood antithetical in character to that of a rural
nei ghbor hood. The uni queness referred to by the Board nust be in
terns of adverse effects and the adverse effects nust be above and
beyond those inherently associated with the |location of a special
exception use any where else within the zone. See Deen .
Baltinmore Gas & Electric Co., 240 M. 317, 331 (1965); Mossburg,

107 Md. App. at 24-25.
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VWhile it appears that the Board reached the wong concl usi ons
based on the facts before it, we believe that, had it applied the
correct standard, the only proper decision it could have reached on
the evidence before it would have been a grant of the special
excepti on. W affirmthe trial court's remand for the Board to
grant the application for special exception and instruct the Board

to apply the proper |legal standard to the evidence.

Appel | ee, Shore Conmmunications, Inc. (SC), cross-appeals from
the judgnment of the circuit court, arguing that the Board of
Appeal s arbitrarily and capriciously denied a variance for a 300

tower. Again, the issue is whether the question before the Board

was fairly debatable; i.e., if, in applying the correct |ega
standard, the decision of the Board " is supported by substanti al
evidence on the record taken as a whole."" Moseman v. County

Council of Prince George's County, 99 M. App. 258, 262, cert.
deni ed, 335 Md. 229 (1994) (citations omtted). "In determning
whet her there was substantial evidence to support the agency's
decision, if there was evidence from which a reasonable person
could come to different conclusions, this Court will not substitute
its judgnent for that of the adm nistrative agency, even if we

m ght have reached a different conclusion independently."” 1d.
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Section 19.14(b)(3) contains the provisions governing
vari ances in Tal bot County. It reads, in pertinent part:

Vari ances

(i) Purpose. A variance fromthe quantitative nunerical
requirenments of this Odinance nmay be granted by the
Board of Appeals in specific cases if such a variance
woul d not be contrary to the public health, safety, or
wel fare, and if there are special conditions such as site
features or other circunstances not created by the
property owner, and if a literal enforcenent of the
provisions of this Odinance would result in undue
hardship to the property owner. A variance from the
qualitative policy requirenents of this O dinance may not
be request ed.

(11) An application for a variance . . . nust
denonstrate that the criteria set forth in [a] through
[e] bel ow, have been net.

[a] Special conditions or circunstances exi st
that are peculiar to the land or structure
such that a literal enforcenent of the
provisions of this Odinance would result in
unwarranted hardship to the property owner;

[b] A literal interpretation of this
Ordinance will deprive the property owner of
rights commonly enjoyed by other property
owners in the sane zone

[c] The granting of a variance wll not
confer upon the property owner any speci al
privilege that would be denied by this
Ordinance to other owners of lands or
structures within the sane zone; and

[d] The variance request is not based on
conditions or circunstances which are the
result of actions by the property owner nor
does the request arise from any condition
relating to land or building use, either
permtted or nonconformng, on any nei ghboring

property.
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SClI contends that the Board of Appeals acted arbitrarily in
two conclusions made during the hearing. First, SCI directs our
attention to Paragraph 13 of the Board' s findings, which appeared
as follows:

13. The Board finds there are no special
conditions and circunstances which are
peculiar to the land and structure such that a
literal enforcenment of the provisions of the
ordi nance would result in unwarranted hardship
to the property owners (or the Applicant).
The justification provided for the variance is
that it would allow additional conpetition in
the cellular telephone industry and the
decrease the [sic] need for additional towers
in the surrounding areas. The Board cannot
find a hardship thus created for the property
owner (or the Applicant).

SCl  contends that the "circunstances peculiar to this
property" are that the property is "uniquely suited as a | ocation
for a tower bearing a 100" extension" for three reasons. First,
the land is located just outside the three-mle radius of another
tower north of the site. Second, the property is the only property
inthe vicinity that will accommbdate the networking requirenents
of the three users who have subscribed for space on the tower.
Third, the property is one of the highest elevations in the general
vicinity, which will allow the height of the tower to be I ess than
if it were on a |lower elevation. Thus, says SClI, the land is
uni quely ideal for a nmulti-user, 300" tower in that part of the
county. As a result, the Board inposed an unwarranted hardship by
denying the variance, because SCI will |ose the opportunity to

construct a tower that will be tall enough to accommbdate the needs
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of the three subscribers and the prospective subscribers who w |
want to conplete their owm networks in the future by |ocating on
t he proposed tower.

We do not think the Board acted in an arbitrary or capricious
manner . Its factual conclusions were supported by substanti al
evidence and the conclusion it reached is certainly fairly
debatable. SCl's recitation of the "peculiar circunstances" of the
| and negl ects several inportant considerations. The first factor
cited by SC, the proximty of other towers to the subject property
is, wthout nore, not dispositive. Al land |ocated 360 degrees
just outside a three-mle radius of an existing tower —any tower
in the zoning district — would satisfy this "circunstance."

The last factor is simlarly irrelevant; it amunts to an
argunment that the Board should have granted a variance for a 300
tower so that SCI would not need a taller tower. This seens to us
akin to a builder asking the building inspector for relief from
safety regulations in one instance so that he will not have to
violate nore safety regulations later. A variance adm nistrative
proceeding, like a special exception proceeding, involves a
particul ar applicant's request for adm nistrative authorization to
engage in a specific activity at a specific |ocation; it
"determnes the rights and obligations of the applicant wth
respect to the utilization of a parcel of property owned by him

and the effects of that utilization upon certain others who may be
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aggrieved. " Mossburg, 329 M. at 506. Thus, they are
adj udi catory, rather than |egislative, proceedings. | d. One
| ogi cal extension of this principle is that variances cannot be
granted to stem future variance requests, nor may deviations from
zoning restrictions find their justification in hypothetical
situations. The fact remains that the proposed tower is 300" tall,
wel | above the regular permitted height, regardl ess of the height
of an alternate tower on another piece of |and.
Moreover, while SC unfortunately may have painted itself into

a corner when it entered into a | ease agreenent for the property
for the purpose of constructing the proposed tower, "the variance
that is desired (and the difficulties that would exist if it is not
granted) cannot be the source of the first prong of the variance
process . . . .". Comell v. Ward, 102 Md. App. 691, 695 (1995).
As stated in Kennerly v. Baltinore, 247 Ml. 601 (1967):

To grant a variance the Board nust find from

the evidence nore than that the building

allowed would be suitable or desirable or

could do no harmor would be convenient for or

profitable to its owner. The Board nust find

t here was proof of "urgent necessity, hardship

peculiar to the particular property . "
ld. at 606-07 (enphasis added). The burden on the petitioner is
i ndeed heavy, and springs froma recognition that variances permt
uses that are prohibited and presuned to be in conflict with the

ordinance. North v. St. Mary's County, 99 MI. App. 502, 510, cert.

deni ed sub nom Enoch v. North, 336 Mi. 224 (1994).
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In this case, the first prong of the variance process, as the
parties and the Board have recognized, is whether peculiar
ci rcunstances surround the property. The Board found that the
variance request is based on special circunstances that were
created by the actions of SCI, not by the property itself. In
other words, the second "special condition and circunstance"
claimed by SCI —the needs of its subscribers —are not peculiar to
the land, but created by SCI. W agree. The custoner requirenents
cited by SCI as support for its argunent serve to illustrate that
fact. The needs of SCI's custoners have nothing to do wth the
peculiarity of the property in question. Thus, any hardship
clainmed by SC —the second prong of the test —is self-inflicted,
and thus not a ground for a variance. Ad + Soil, Inc., 307 Ml. at
340; Crommel |, 102 Md. App. at 721-22.

Because the requirenents of 8§ 19.14(b)(3) are conjunctive
rather than disjunctive, then, strictly speaking, we need not
address SCl's renai ning contentions.® Since, however, they can be
addressed easily, we will do so to avoid the expense and del ay of
anot her appeal. M. RuE 8-131(a) (1996). SCI contends that the
Board deprived it of the due process of |aw when it found that "the

literal interpretation of the ordinance would not deprive the

3 See Grommel | supra, n.1, p. 695, for the applications of
"practical difficulty" and "unreasonabl e hardshi p* when they are
stated in the disjunctive. See also Chester Haven v. Bd. of

Appeal s, 103 M. App. 324, 340 (1995).
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property owners of rights commonly enjoyed by other property owners
in the sane zone." In support of its argunent, SCl relies on al
of the previous grants of variances by the Tal bot County Board of
Appeal s since 1974, which show, according to SCI, that the Board's
decision in the case sub judice was not consistent with its earlier
deci si ons. SCl, however, does not provide further argunent in
support of its due process claim Further, SCI did not reproduce
t hese decisions in its appendix, it did not provide us wth one
citation inits brief, or indicate where in the record we may find
such a list or the decisions thensel ves. Therefore, this argunent
is not properly before us. See, e.g., Von Lusch v. State, 31 M.
App. 271, 281-82 (1976), rev'd on other grounds, 279 Ml. 255 (1977)
(appel | ate courts cannot be expected to delve through the record to
unearth factual support favorable to appellant and then seek out
law to sustain appellant's position).

Finally, again relying on the Board's previous grants of
vari ances, SCI argues that the past decisional history of the Board
mandated the application of a "practical difficulty" standard
rather than the "unwarranted hardship" standard applied by the
Board. Enunciated in Anderson v. Board of Appeals, 22 MI. App. 28
(1974), that standard provides | ess stringent requirenents for the
grant of a variance than that applied by the Board. I1d. at 39. W
see no reason to do so, however. First, as discussed supra, SC

provides us with no factual support for its claim Second,
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Ander son sheds no light on the issue. The zoning ordinance in that
case required a showing of "practical difficulty" and "unnecessary
hardshi p" for a variance, and we properly declined to override the
ordinance. |In fact, we held in that case that proof of "practical
difficulty" was not enough, precisely because the ordinance itself
required nore. 1|d. at 41. W do the sane here. The Tal bot County
Ordinance requires a showng of "unwarranted hardship" if the
restrictions are literally enforced. W will not disturb this
| egislative judgnent, and we affirm that part of the circuit

court's judgnent that affirnmed the Board's denial of a variance.

JUDGMENT OF THE CIRCU T COURT
FOR TALBOT COUNTY AFFI RMVED,
CASE REMANDED W TH

| NSTRUCTI ONS TO VACATE THE
DECI SI ON OF THE BOARD OF
APPEALS AND TO GRANT THE
SPECI AL EXCEPTI ON AND DENY THE
VARI ANCE

COSTS IN THI'S COURT AND I N THE
Cl RCU T COURT TO BE PAI D ONE-
HALF BY APPELLANTS AND ONE-
HALF BY APPELLEES.



