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This case involves an interpretation of 8§ 9-104(f)(3) of the
Real Property Article of the Maryl and Code, which provides that a
subcontractor's nechanic's lien against a single famly residence
shal | not exceed the anmount that the owner is indebted to the
general contractor at the tine the owner receives notice of the
lien. The issue of first inpression we now consider is whether
t he subcontractor or the owner bears the burden of proving the
extent of indebtedness of the owner at the tine of notice. W
hold that the subcontractor bears the burden of proof, and,
consequently, we shall affirmthe judgnment of the trial court.

Appel lant, F. Scott Jay & Co., Inc., a subcontractor
furnishing materials, clains that the trial court erred in
denying its claimfor a nmechanic's |lien against the property of
appel | ees, John and Debra Vargo. Appellant, in Count One of its
conpl ai nt, sought to establish a nmechanic's lien in the anmount of
$4, 343. 46 plus prejudgnment interest and, in Count Two, sought a
judgnent in the sane anount plus attorney's fees against the
princi pals of Joint Venture Custom Hones, the general contractor,
based on their guarantee of the debts of Joint Venture Custom
Homes. Appellant alleged that it sold certain specialty wood
products to the general contractor for use in appellee's
property, new construction of a single-famly residenti al
dwelling; that it was incorporated in the dwelling; and that the
claimwas for the anmbunt due. The conplaint further alleged that
a "notice to owner of intention to claima lien" was sent
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certified mail, return recei pt requested, and received on June 2,
1995, pursuant to 8 9-104. Appellant filed an affidavit in
support of its petition to establish and enforce a nechanic's
lien, and a notion for summary judgnment. By consent, an
interlocutory order was entered, dated July 24, 1995,
establishing a nechanic's lien pursuant to RP § 9-106(b) (3).
Foll ow ng a bench trial in the Grcuit Court for Anne Arundel
County on Novenber 15, judgnent was entered in favor of
appel | ees.

Prior thereto, on August 23, summary judgnent was entered in
favor of appellant against the principals of the general
contractor in the amount of $4,343.46. The evi dence bel ow wil |
be di scussed as we deal with the issues presented.

Appel l ant noted a tinely appeal and presents two issues for
our consi derati on:

1. Did the Court err when it found as a matter

of law that Ridge Sheet Metal Co., lnc. [1]
required the Court to find for [appell ees]
when the Court acknow edged that [appell ees]

had not proven the anount in dispute between
them and the general contractor?

2. Ddthe Court err when it failed to find for
[ appel | ant] because of [appellees'] failure
to file an affidavit in response to
[ appel | ant' s] Conpl ai nt ?

Di scussi on

A

!Ri dge Sheet Metal Co.. Inc. v. Mrrell, 69 M. App. 364
(1986) .




Section 9-102 of the Real Property Article, which provides
for the establishnment of mechanics' liens, states in pertinent
part that "[e]very building erected . . . is subject to
establishment of a lien in accordance with this subtitle for the
paynment of all debts, without regard to the anmount, contracted
for work done for or about the building and for materials
furnished for or about the building. . . ." A subcontractor is
not entitled to a mechanic's lien unless it gives the owner
notice of the lien wthin 90 days of doing the work or furnishing
the materials. § 9-104(a) and (b). Further, when, as here, the
property involved is a single famly dwelling erected on the
owner's property for use as the owner's own residence, the notice
nmust be received by the owner prior to the tine that the owner
has made full paynment to the contractor. § 9-104(Db).

Finally, 8 9-104(f)(3) provides in pertinent part as
fol |l ows:

Not wi t hst andi ng any ot her provision of this
section to the contrary, the lien of the
subcontractor against a single famly
dwel i ng being erected on the land of the
owner for his own residence shall not exceed
t he amount by which the owner is indebted
under the contract at the tinme the notice is
gi ven.

It is undisputed that appellant sold materials to the
general contractor that were incorporated into appellees' house,

and that appellant was not paid the anobunt clainmed. Appellant

acknow edges that the subject property is a single famly



dwel Il ing constructed for use as the appellees’' own residence.
Accordingly, 8 9-104(f)(3) applies. Appellant asserts, however,
t hat appellees did not nmake all of the paynents originally
contenpl ated by the building contract. Appellant contends that
appel | ees, by establishing that the general contractor |eft the
j ob before the work was conplete, and that they had to expend
addi tional suns to conplete the construction, nerely proved the
exi stence of a dispute with the general contractor, and did not
produce enough evidence to defeat appellant's nechanic's |ien.

Appel  ant asserts that the trial court read R dge Sheet

Metal Co., Inc. v. Morrell, 69 M. App. 364 (1986), to require a

finding in favor of the honeowner as a matter of |aw whenever a
di spute between the honmeowner and the general contractor exists.

Appel | ant argues that such a reading of Ri dge Sheet Metal is

incorrect and that the honeowner nust affirnmatively denonstrate
that he or she was not indebted to the contractor at the tine of
notice in order to defeat the lien. According to appellant, this
burden is not nmet nerely by show ng that an anmount was not
payabl e under a draw schedule. Appellant's argunent expressly
assunes that it was the appellees' burden to prove that they were
not indebted to the general contractor at the tinme they received
notice of appellant's lien. Before we address this assunption,

we Wil briefly review the holding of Ridge Sheet Mtal.

Ri dge Sheet Metal, simlar to this case, involved a

situation in which the general contractor had abandoned the
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contract prior to conpletion of construction. Under the express
terms of the contract, the honeowners were entitled to keep a
twenty thousand dollar retainage. The subcontractor sought to
assert a nmechanic's lien up to the anount of this retainage,
argui ng that the honeowners had received the benefit of the
subcontractor's services and that the homeowners woul d ot herw se
be unjustly enriched. W held that, because the honeowners were
not indebted under the contract at the tinme they received notice
of the lien, the lien was not valid. In that case, we
interpreted the phrase "indebted under the contract” to nean a

| egal |y enforceabl e obligation against the honmeowners. W agree
wi th appellant that a legally enforceabl e obligation could exist
even if a construction draw is not payabl e, depending on the
terms of the contract and all other relevant facts and

ci rcunst ances.

In Ridge Sheet Metal, the evidence regarding the

i ndebt edness of the honeowners was undi sputed, and we did not
consi der which party has the burden of proving the extent of

i ndebt edness. In this case, the extent of the honeowners

i ndebt edness is very nmuch in dispute. |In order to address
appellant's inplicit claimthat appellees have failed to neet
their burden of proof, we now turn to that issue and hold that
where a subcontractor seeks to establish a Iien against a single
famly residence, it is the subcontractor's burden to denonstrate
the extent to which the honeowner was indebted to the general
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contractor at the time that the honeowner received notice of the
lien. This information would normally be obtained through
di scovery.

A nmechanic's lien is a creature of statute, and there is no
entitlenment to a |lien beyond that created by statute. Caton

Ridge, Inc. v. Bonnett, 245 Md. 268 (1967); Gles & Ransone,

Inc. v. First Nat'l Realty Corp., 238 Ml. 203 (1965); Freeform

Pools, Inc. v. Strawbridge Hone for Boys, lnc., 228 M. 297

(1962). Section 9-104(f)(3) plainly provides that a
subcontractor is entitled to a lien only to the extent of the
homeowner' s i ndebtedness to the general contractor at the tine
t he homeowner receives notice of the lien. Under the express
terms of the statute, |ack of indebtedness is not an affirmative
defense to be proven by the honmeowner. Rather, the unanbi guous
| anguage of 8§ 9-104(f)(3) clearly assigns to the subcontractor
the burden of proving i ndebtedness. Moreover, our interpretation
of this statute is borne out by a discussion of the statute's
hi story.

It has | ong been recognized that it is the claimant's burden

to establish the validity of its lien. Continental Steel Corp.

V. Sugarman, 266 Md. 541, 548 (1972). Cf. RP § 14-203(d) (the

Maryl and Contract Lien Act, which was nodel ed after the
Mechani cs' Liens Subtitle, expressly provides that the party
seeking to establish the lien has the burden of proof). By
contrast, in order to allege a prinma facie defense, an owner need

6



only deny the validity of the lien and require the claimant to
prove its validity. 1d. Mreover, the Court of Appeals |Iong has
held that the claimant, as part of its case, nust prove that the

requi site notice has been given to the owner. See, e.q9., Prima

Paint Corp. v. Amerman, 264 M. 392, 396 (1972); Parker v.

Tilghman V. Morgan, Inc., 170 Md. 7, 19 (1936). Lack of notice

is not an affirmative defense to the establishnment of a
mechanic's lien, but instead, the claimnt nust affirmatively
denonstrate that proper notice has been given. 1d.

Simlarly, an owner need only allege that it is a bona fide
purchaser for value in order to claimthe benefit of the

exenption provided in 8§ 9-102(d). Talbott Lunber Co. v. Tymann,

48 Md. App. 647, 653 (1981). It is the claimant's burden to show
that the owner is not a bona fide purchaser for value, and the
owner need offer no evidence of his status except in response to
evidence first offered by the claimant tending to show that he is
not a bona fide purchaser for value. 1d. at 653-54.

Agai nst this backdrop, in 1982, the General Assenbly added
to the mechanic's lien law a further hurdle, in the formof §9-
104(b) and (f), for cases involving single famly dwellings for
use as the owner's own residence. Under those sections, the
| egi sl ature provided that notice nmust be received by the owner
prior to the tinme the owner nakes full paynent to the general

contractor, 8 9-104(b), and that the subcontractor is entitled to



alien only to the extent that the owner is indebted to the
general contractor at the tinme of the receipt of notice. § 9-
104(f)(3). dGven this history, we are confident that, had the

| egislature intended to nmake | ack of indebtedness an affirnmative
defense, it would have done so by clear and explicit |anguage.

Havi ng determ ned who bears the burden of proof, we now
consider the specifics of this case. The total anpbunt of the
contract between the general contractor and appel |l ees was
$230, 000. Pursuant to the construction | oan agreenent, the
general contractor was to be paid a total of six draws, each
payabl e upon conpletion of the specified work. As of the tine of
wor k st oppage, the general contractor had been paid a total of
$155, 161. 96, or four out of the six draws. The fourth and | ast
draw was paid on April 12, 1995. Draw No. 5 was in the anmount of
$42, 750, and remai ned unpai d when the general contractor did not
conpl ete the work specified.

Appel lant, at trial, called Jerry Hel vey, an enpl oyee of the
general contractor, as a witness. M. Helvey testified that the
general contractor filed a bankruptcy petition on June 9, 1995,
and that it had stopped work on the project in question a week to
ten days prior to that time. M. Helvey testified that all of
the work specified for paynent of Draw No. 4 had not been
conpleted at the tine of that paynent. He explained, however,
that work had been perfornmed under Draw No. 5 and that this was
used to offset the work not conpl eted under Draw No. 4.
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Addi ti onal work subsequently was perforned under Draw No. 5. The
witness testified that it was a "pretty good assunption that the
amount earned under Draw No. 5 was $30, 000," but he did not
quantify the anount of work that had not been conpl eted pursuant
to Draw No. 4. The paynent pursuant to Draw No. 5 was not
payabl e because the work had not been conpl eted under Draw No. 5.
The witness testified, however, that the value of the total work
performed by the general contractor exceeded the anmpunt paid to
t he general contractor as of the date of work stoppage. The
anount was not quantified.

Appel | ee, Debra Vargo, testified in appellees' case. M.
Vargo testified that after the general contractor abandoned the
j ob, she and her husband hired sone other contractors to conplete
the construction. M. Vargo further testified that, of the
construction draws that were remai ning, appellees drew down to a
little over one thousand dollars to pay for the renaining
construction. M. Vargo further testified that there was sone
nmol di ng that needed to be done and that the fireplace was not in
operation. At appellant's objection, Ms. Vargo was precl uded
fromtestifying to the cost of conpleting this work. Upon
consideration of this evidence, the trial court found that the
appel l ees had a legitinmate of fset against the clains of the
general contractor and that, accordingly, the homeowners were not
i ndebted to the general contractor, and therefore, the |ien was

i nval i d.



Appel  ant argues that the trial court m sread Ri dge Sheet

Metal and held, as a matter of law, that the exi stence of a

di spute as to indebtedness or the fact that a construction draw
was not payable as of the relevant date, prevented a lien. Qur
reading of the trial court's comments convinces us, however, that
the trial court did not msapply the |l aw and based its ruling on
a finding of fact that can be overturned only if it was clearly
erroneous. The trial court stated:

But in this case, it appears to ne that
t he honeowner has a legitimte offset against
the clains of the general contractor; and,
therefore, it is nmy conclusion that the
honeowner is not indebted under the contract
to the general contact -- to -- to the
general contractor. And, therefore, no lien
can be clainmed. That seens to be very
clearly the -- purpose of the holding in the
Ri dge Sheet Metal Conpany versus Mirrell case
cited by the defendant.

The court will say -- say further that
the cost of this dispute between the general
contractor and the honeowner as to, you know,
of course the general contractor is going to
say noney is owed. The honeowner says that
none i s owed since you' ve wal ked off the job
and | have to expend or wll have to expend
additional nonies in order to conplete the
j ob.

How much that is, of course, | agree
with M. Darrow, that necessarily hasn't been
proven, but despite that, it seens to ne that
just by virtue of the Ri dge Sheet Metal case
and its -- its interpretation of the statute
that | have to deal with here today that if
there is a loss, the loss has to be borne by
the subcontractor, and why? Well, sone of
the reasons that are pointed out in the R dge
Sheet Metal case are as follows: that the
subcontractor can best protect hinself
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agai nst |l oss very easily under the contract,
he can require that there be joint checks
paid. The subcontractor can further -- is
[in] a better position to bear the risk of
loss in this type of situation because he is
one that's in the trade and is clearly in the
better position than the owner to know

whet her the contractor is in a financially
unst abl e position.

Wth the legislative intent of 9-104, to
put the burden really on the subcontractor as
to putting that burden on the honeowner, it
seens to me that there is no other conclusion
that | could reasonably make in this case.
Therefore, the court will deny the nechanic's
I'ien.

(Emphasi s added.)

G ven that the appellant had the burden of denonstrating the
exi stence and extent of appellees' indebtedness at the tine of
the notice, we cannot say that the trial court's ruling was
clearly erroneous. |Indeed, appellant concedes and strenuously
argues on appeal that the extent of indebtedness was not proven.
Accordingly, we affirmthe trial court's judgnent.?2

B
Appel lant's second contention is that the trial judge erred

in not entering a final judgnment in its favor because of

2As an aside, we note that the building contract was not
made a part of this record. Appellant clains that the contract
never was introduced. Qur review of the record indicates that it
was i ntroduced as a defense exhibit but that all the trial
exhibits were returned to the parties at the conclusion of the
trial. W were advised at oral argunent that the contract was
before the trial court. Gven that the central issue in this
case is the extent of the honeowners' indebtedness under the
contract, we cannot fathom how this point was overl ooked.
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appellee's failure to file an affidavit pursuant to Mi. Rule
BG/3.b. That rule provides:

Affidavit or Verified Answer; Failure to File
Deenmed Admi ssi on.

| f the defendant desires to controvert

any statenment of fact in the petitioner's

affidavit he nust file an affidavit or

verified answer to the show cause order. The

failure to file an opposing affidavit or

verified answer within the tinme allowed to

answer the order shall constitute an

adm ssion for the purpose of the proceedi ngs

of all statenents of fact in the affidavit

supporting the petitioner's claim but shal

not constitute an adm ssion that the petition

or affidavit in support thereof is legally

sufficient.
Appel I ant concl udes that, based on the adm ssion that the nonies
claimed were due and owi ng, a final order should have been
entered in appellant's favor. Appellees argue (1) that an
adm ssi on under BG/3 applies to the show cause order only and
ceased to have any effect when the parties consented to entry of
an interlocutory lien and the scheduling of a hearing on the
merits, and (2) that, if the facts in the affidavits are
adm tted, appellant nmust neverthel ess prove that it is legally
entitled to a lien.

We do not agree with appellees' first point. The failure to
file an affidavit constitutes an adm ssion for the purpose of al
subsequent proceedi ngs. As appellees also point out, however,
the adm ssion is only as to the statenents of fact in the

affidavit supporting the claim There was no adm ssi on that
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appel | ees owed noney or were indebted to the general contractor
as of the tine of receipt of notice of intent to Iien, nor was
there an adm ssion that the affidavit was legally sufficient.

For the reasons stated above, we affirmthe judgnent entered
in favor of appell ees.

JUDGVENT AFFI RMED; COSTS TO BE
PAI D BY APPELLANT.
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