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CRIM NAL LAW -- SUPPLEMENTAL JURY |INSTRUCTIONS -- Trial judge
usurped fact-finding function of the jury when, in response to a
jury question about corroboration of acconplice testinony, the
trial judge provided the jury wth specific exanples of
corroboration from the evidence in the case. In doing so, the
trial judge credited the testinony of sonme w tnesses over others,
and comment ed on the general weight of the evidence, resulting in
reversible error.
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Appel lant, WIIliam Robert Fagan, Sr., was convicted by a jury
inthe Grcuit Court for Mntgonery County! of conspiracy to conmt
first degree murder.? After appellant's notion for a new trial had
been deni ed and he had been sentenced to life in prison, he noted
this appeal, in which he poses a tetrad of questions, which we have
rephrased slightly for clarity:

| . Did the trial judge usurp the fact-finding function

of the jury when, in response to a jury question
about corroboration of acconplice testinony, the
trial judge gave the jury specific exanples of
corroboration from the evidence presented in the
case?

1. Was the evidence insufficient to corroborate the
testinony of appellant's alleged acconplice?

1. Did the trial judge err in permtting the jury to
determ ne whether Allan Phillips was an acconplice?

IV. Did the trial judge err in inproperly restricting
appel lant's cross-exam nation of Allan Phillips?

We shal |l answer appellant's first question in the affirmative and,
on that basis, reverse the judgnent of the circuit court and remand
the case to that court for a newtrial. Hence, we need not address

appel l ant's remai ni ng questi ons.

Fact s

! Appellant was first tried in Frederick County. That trial ended in amistrial. Although the same judge
presided, the retrial was moved to Montgomery County.

2 Appellant was acquitted of first and second degree murder.



- 2 -

The body of appellant's wife, Deborah Patricia Fagan, was
di scovered at about 8:20 on the norning of 6 January 1992, in the
driver's seat of a blood-spattered vehicle parked on Ashcroft
Terrace®. She had died of two gunshot wounds to the head, both
fired at cl ose range.

Trooper Rick Stotelnyer, a crine scene technician for the
Maryl and State Police, was dispatched to the nurder scene to
col l ect evidence. On arriving at the nurder scene, Trooper
St ot el nyer phot ographed a nunber of bl ood snears on both the victim
and the vehicle, dusted for fingerprints, and gathered hairs and
fibers fromthe front passenger seat. Enploying a netal detector,
Trooper Stotel nyer recovered a bullet jacket from a grassy area
just off Ashcroft Terrace.

Not hing in the back seat of the vehicle appeared to have been
di sturbed. Upon exam ning the contents of the victims purse, a
check for $150.00 was found, signed by the victimand nmade payabl e
to appellant. A notation on the check indicated it to have been
i ntended for the Internal Revenue Servi ce.

On cross-exam nation, Trooper Stotelnyer testified that anyone
in the vehicle when the fatal shots were fired would have been
spattered with blood. Mreover, the trooper opined that the bl ood

had been sneared by whoever was in the vehicle when the victimwas

3 Ashcroft Terrace is a paved roadway in a planned development in the Monrovia area of Frederick
County, near the intersection of Gladhill Brothers Road and Kemptown Church Road. At the time the
victim was killed, no houses had yet been constructed on Ashcroft Terrace.
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killed. Trooper Stotelnyer also opined that the victim had been
killed while in the vehicle at Ashcroft Terrace, and that the
perpetrator had fled either on foot or by vehicle.

Joseph Kopera was presented by the State as an expert on
ballistics and firearnms. Kopera testified that the bullet jacket
found by Trooper Stotelnyer was part of a .38/.357 caliber bullet.?*
According to Kopera, the bullet jacket could only have been fired
fromone of three brands of revolvers. One of those brands was a
Smth & Wesson. Kopera further opined that the nurder weapon had
been fired fromno nore than twelve inches fromthe victim O the
guns presented to him by the State, Kopera could not determ ne
which, if any, of them had been used in the killing.

Wlliam N cklas, a practicing attorney from Frederick
testified that the victim had consulted him in October of 1991
about obtaining a limted divorce from appellant. Ni ckl as said
that he and the victimhad net with appellant to discuss certain
i ssues,® but that appellant becane hostile and N cklas had
term nated the di scussion.

The victims nother, Patricia Kanmman, testified that the
victimand her two young children had noved in with her during late
Septenber of 1991 because of donestic problens. Ms. Kamman

testified that, when she left for work on the norning of the

* Kopera explained that the diameter and weight of the component bullet for a.38 special and a.357
magnum are "exactly the same. . .."

® At that time, appellant had no attorney.
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mur der, the victim was asl eep. Ms. Kamman said that the victim
normal ly left for work between 6:20 and 6:35 a. m

The State also presented Kelly Appicello, the victims sister,
as a Wwtness. Ms. Appicello testified that she was aware that
appellant and the victim"weren't getting along" in Septenber of
1991, and that the victimand her children had noved in with M.
Kanman. ©

Ms. Appicello recounted that the victim had been seeing one
Ant hony Fiorill, and that on 4 January 1992, two days before the
murder, the victim and her children had spent the night at the
Fiorill house. M. Appicello also testified that she had overheard
a phone call during which appellant asked the victim"to neet him
so she could give hima check for the IRS. "

Ms. Appicello said that the victimhad gotten up at about six
o' clock on the norning of 6 January, the first day on which the
victimwas returning to work after the holidays. Ms. Appicello
recalled that the victimhad witten the check for the IRS at about
6:20 a.m, and left for work in her own vehicle.’

Anthony Fiorill was also presented as a witness for the State.
Fiorill related an encounter with appellant in August of 1991 at a
nei ghbor hood pool party. During their conversation, appellant told

Fiorill that the victim was experiencing a problem with her

 Ms. Appicello and her family were also residing with Ms. Kamman.

" The victim had recently purchased a red/maroon Pontiac Grand Am, the vehicle in which she was
found shot to death.
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pituitary gland. When Fiorill expressed his synpathy, appell ant
"made sone crack about, "~That's okay. She has a good insurance
policy.""
According to Fiorill, the victimhad begun visiting his hone

after she and appel |l ant had separated in Septenber of 1991. Allan

Phillips, a close friend of appellant l|lived near Fiorill in
Mont gonery County, and Fiorill would often see appellant's vehicle
parked in the vicinity. Fiorill described how on one occasion

upon | eaving his house, the victimdiscovered that her car's tires
had been defl at ed.

The victi mwas enpl oyed by El ectronic Data Systens (EDS). (One
of her co-workers, Vicky Degraffenreid, testified that the victim
had obtained an insurance form used to designate beneficiaries,
fromthe office. Another co-worker, Kathleen Kenp, testified that
the victim tal ked about closing her joint bank accounts wth
appel  ant and opening an account in her own nane. EDS s Ofice
Manager, Trudy MKnight, detailed an August 1991 conversation in
which the victim had inquired of MKnight about the steps the
victimneeded to take in changing the beneficiary of her insurance.
Ms. McKnight went on to say that, several days after the victimhad
been nurdered, Ms. MKnight received a tel ephone call froma man
who identified hinself as appellant, inquiring of the steps
necessary to collect the victinms life insurance.

Corporal Ted Nee, the investigating officer for the Frederick

County Sheriff's Departnent, testified that he had visited
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appel l ant at hone about 12:40 p.m on the day of the nurder.
Corporal Nee said appellant had told himthat, although he normally
| eft for work about 6:00 a.m, on the day in question he had waited
for the victimto deliver hima paynent for the IRS by 6:30 a.m
Appel l ant also told Nee that, as the victimfailed to arrive, he
had gone on to work at about 6:45 a.m

When Cor poral Nee asked appellant if there were any weapons in
t he house, appellant said no, although he once kept a shotgun on
the prem ses. According to appellant, the shotgun was no | onger
t here because of the children.

After appellant consented to a search of the house, Corporal
Nee observed two different brands of beer in appellant's
refrigerator: Coors Light and Bud Light. Two days |ater, Nee found
enpty Coors Light and Bud Light cans near the crine scene.

Wi | e searching appellant's house, Nee retrieved appellant's
work overalls, as well as a paint chip containing a red mark
Later, while executing a search warrant, Nee seized a kit for
cl eaning guns from appellant's basenent, as well as a cigar box
containing a .38 caliber shell casing. Nee said that appell ant
wai ved his Miranda rights,® and consented to a taped interview on the
fol |l om ng day.

Nee conceded on cross-exam nation that tests perfornmed on the

paint chip as well as on a sweatshirt seized from appellant's

& Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1062, 16 L.Ed.2d 694 (1966).
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residence had failed to reveal the presence of blood. Moreover,
the animal hairs obtained fromthe vehicle in which the victimwas
found were not consistent with appellant's dogs.

State's witness Wayne Holl recalled a conversation wth
appel lant during the sumrer of 1991 in which they had discussed
weapons. Appellant had nentioned to Holl several weapons he had
owned, including a .357 Smth & Wesson. Holl was |ater shown the
Smth & Wesson

Ri chard Howell, who had known appellant for alnost twenty
years, testified that in 1991 he had inquired of appellant about
appellant's marriage. Howell snelled beer on appellant's breath as
appel I ant responded that Tony Fiorill was ridiculing appellant in
front of his children, and "[p]retty nmuch in the sane sentence
[ appel l ant] said that he was going to get a throw away, shoot the
bitch and plant the gun on Tony to nmake it look as if he did it."
Appellant's cousin, Robert Ivey, was present during this
conversati on. After the nurder, Ivey accused appellant of the
crine. According to Ivey, appellant thanked him for being "up
front" or "honest."

Ot her evidence was adduced at trial relating to appellant's
famliarity with and use of firearns. For exanple, Paul Marstaller
testified that, during a visit wth appellant around Chri st nas of
1991, appellant, in referring to the victim said that "one bull et

w il take care of everything." Marstaller nevertheless admtted
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having said the sane thing "a thousand tinmes. | have been saying
it for 20 years."

Anot her witness, WIIliam Stevens, described an incident that
occurred after the nurder, but before appellant was arrested.
Allan Phillips' wife had tel ephoned Stevens, and asked himto tell
appellant "[t]hat Mortichi Jones called. You better head west."

Allan Phillips® testified that he had used the name "Mrti chi

Jones" to warn appellant of developnents in the investigation.

Phillips also testified that, given his proximty to Anthony
Fiorill's house, Phillips had kept appellant apprised of the
victims visits. Phillips also confirnmed that it was appel |l ant who

had deflated the victims tires during one of her visits to
Fiorill's house.

According to Phillips, appellant was not happy with these
visits:

PHI LLI PS: [ Appellant] comented several times that doing
anything to either Wayne Holl or to Tony
[Fiorill] that it wouldn't do any good because
[the victin] would just nove on to sonebody
el se, that he would have to take care of her
do sonething to her to stop it, to stop -- if
he coul dn't have her, nobody coul d.

If [the victin] wouldn't come back home, he
didn't want nobody else to have here [sic],
and he would take care of the situation, do
sonmething or fix it so that he could have her
and nobody el se.

° Pursuant to an agreement with the State, Phillips had earlier entered a plea of guilty to conspiracy to
murder.
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Phillips said that he and appellant had driven to the Kamman
house just after Christmas, and while they were parked near the

Kanman house, appellant "brought up the fact of what about here[?]"

Phillips felt this to have indicated appellant's desire to "do sone
harm to [the victinm." At some point, the two had driven to
Ashcroft Terrace, where appellant "nmentioned what | [Phillips]

t hought about that area, what do you think about here?"

Phillips recalled responding, "well, it would be better to do
it here, if you were going to kill her than if you were going to do
[sic] over at her nother's house . . .." Phillips went on to say

that the two had finished the Coors Light and Bud Li ght beers?® they
were drinking, and tossed the enpty cans into the grass.

Phillips testified that appellant had l|ater asked to be
dropped off near the Kamman house on the norning of the nurder, and
Phillips had done so. Wen he picked appellant up that norning,
Phillips said appellant was wearing "[a] plunber[']s hat, cap, |ike
a baseball style, flannel shirt, either corduroys or jeans and work
boots," and was carrying "[a] pair of overalls, a vest, and like a
bl ack legal bag, sonmething like a suitcase but |I|ike vinyl
material."

After |eaving appellant near the Kamman house, Phillips went
on to work in Montgonery County, arriving at about 4:30 or 4:45

a.m Phillips said he left work at about 6:30 that norning to go

101t was Phillips' testimony that he [Phillips] drank Coors Light, and appellant consumed Bud Light.
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to NIH for treatnment of a chronic skin disease. Appellant worked

at NIH.  According to Phillips, when he encountered appellant at
NIH, they stepped outside for a cigarette, and appellant said, "It
is all over with." Mreover, Phillips said he had agreed to keep

sone itens for appellant in his vehicle until appellant retrieved
t hem which he had done some weeks |ater.?!!

Several w tnesses renenbered having seen a maroon or dark
col ored vehicle parked at the bottom of Ashcroft Terrace at about
6:40 to 7:00 on the norning of the nurder. Anot her wi tness
remenbered seeing the headlights of a vehicle noving slowy on
d adhill Brothers Road at about 6:15 that norning.

As Christopher O Neal was not avail able for the second trial,
his testimony from the first trial was admtted into evidence,
reveal ing that he owned a 1990 Pontiac G and Am On the norni ng of
the nmurder, O Neal recalled following a vehicle of the "sane
general type" on dadhill Brothers Road. According to O Neal, this
vehicle turned onto Ashcroft Terrace sonetine between 6: 30 and 6: 40

that norning.!? At about 6:45 that norning, Megan Duffy saw her dog

1 Although Phillips was uncertain what appellant had placed in Phillips car because "they were
wrapped up and folded up,”" Phillipstestified "I think it was the jJumpsuit . . ..," and/or possibly other items
that "may have been used in killing [the victim]."

12 On cross-examination, defense counsal brought out that O'Neal had earlier told the police he thought
the vehicle may have been silver or white. Nevertheless:

ONEAL: 1 think in further conversation, that it was -- | came to say that | really couldn't
tell what the color was, just because of headlight glare, and | said that after that, that it
could have been -- it could have been any color basicaly.
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running towards and barking at a slim man about six feet tall
jogging in a sweatshirt with a grey hood.

Gary DeWtt testified that he nearly struck a jogger as he
entered dadhill Brothers Road while | eaving for work between 6:45
and 6:50 on the norning of the nurder. DeWtt described the jogger
as a man of nedium build and nedium bulk, clad in blue pants
possibly a dark pullover sweater, perhaps canvas shoes, and a
l'ight-colored cap or hood.® DeWtt also said that the man nay have
been wearing a shirt under the sweater that was "plaid perhaps,
don't know," but was unable to see the jogger's face.

Appel l ant's supervisor, Tinothy Hal ey, was the State's final
W tness. According to Haley, on the day of the nurder, appell ant
did not arrive at work at his normal time, and when he finally
arrived, appellant was not dressed in his usual coveralls and
wel der's cap. Rather, appellant was wearing a baseball cap, blue
jeans, and a plaid flannel shirt.

Mark d uck was called as a witness by the defense. On the day
of the nmurder, duck had worked with appellant during the entire
nor ni ng. G uck said that appellant had arrived about 8:30 that
nmorni ng. \Wien defense counsel asked Quck if Phillips had been
with themon the day of the murder, d uck responded, "That norning,

| don't believe -- | don't know | don't renmenmber if he did .

B DEWITT: | did get the impression that there was something -- in the brief glance, that there was
something light up top, which leads me to believe it was either a Caucasian or that the runner was wearing
something light-colored on top of [his] head.
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| don't recall seeing him no." By stipulation, certain business
records were then admtted into evidence, indicating that Phillips
had been on sick |l eave during the entire week of 6 January.

Appel lant testified in his own defense, and repeated that he
had pl anned to obtain the IRS paynent fromthe victimon the day in
gquestion, but that, as she had not arrived, he had proceeded to
wor k, arriving at about 8:00 to 8:15 that norning.

We shall add such further facts as may be necessary to our

di scussi on.
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Di scussi on
During its deliberations, the jury sent the trial judge the
foll ow ng note:
Some jurors would like the judge to define
corroboration. Al ternatively, how about a

di ctionary?

Qut of the presence of the jury, the follow ng colloquy

ensued:

THE STATE: | don't think the instruction could be a
ot clear [sic] than that, Judge. I
t hought that the Court had pretty much
defi ned corroboration in t he
i nstructions.
Readi ng that back it seens to ne that it
is pretty clear.

DEFENSE: We are in agreenent. W don't think any

further instruction should be given. I
think that what Your Honor said was

cl ear. It was an accurate statenent of
the law and it shouldn't be expanded
upon.

| think the appropriate response is to
refer the jury to the instructions you
previously gave by the, what do we call
it, the tape.

As was her prerogative, the trial judge considered recalling
the jury to the courtroom

THE COURT: Well, | am assuming they are talking
about corroboration of an acconplice

14 See, e.g., Mitchell v. Sate, 338 Md. 536, 540, 659 A.2d 1282 (1995) ("Under Maryland Rule 4-
325(a), [t]he decision to supplement [jury] instructions and the extent of supplementation are matters left
to the sound discretion of the tria judge, whose decision will not be disturbed on appeal in the absence of a
clear abuse of discretion™) (quoting Howard v. State, 66 Md.App. 273, 284, 503 A.2d 739, cert. denied,
306 Md. 288, 508 A.2d 488 (1986)).
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[sic] testinmobny but of course | don't
know t hat .

Wiy don't we get them in here and see
what the situation is.

Counsel repeated their concerns:

DEFENSE: | think -- | don't think that is what we
should do, Your Honor. | think Your
Honor should send them back a note that
says essentially what counsel had just
st at ed.

| don't think we want to get into
colloquy with the jury which can then
result in sone form of additional
instructions being given that they may
think are instructions or whatever.

THE STATE: Judge, it would concern ne that we would
have certainly [sic] discussions with the
jury. Perhaps sone jurors would then go
back in the room and consi der thensel ves
vindi cated and others would think that
t hey were wrong.

| don't think the Court's instructions
coul d have been any clearer. | don't see
what the confusion is as to the
definition of the word corroboration.

If that is the purpose for a dictionary |
don't see how the Court could have done
much nore with that.

THE COURT: Al right. Well, I think | amgoing to
have them cone in.

Have them cone in

DEFENSE: Just so the record is clear, we do
obj ect .

The trial judge addressed the jury after it had returned to

t he courtroom
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Good afternoon. Ladi es and gentl enen,
you did send nme a note and ask ne for
further definitions of corroboration and
also asked nme if vyou could have a
di ctionary.

O course, | declined to give you a
dictionary and I would like to explain to
you why: Because you are asked to base
your decision solely on the evidence that
has been admtted in this courtroom
That is why | cannot give you a
dictionary, because there 1is not a
dictionary in evidence.

Have you listened -- and | w Il address
my remarks to the foreperson -- have you
listened to the further instruction on
t he tape regardi ng corroboration?

Yes, we have.
Al'l right, and does this question relate

to corroboration of an acconplice's
testi mony?

Yes.

Al right. well, | think you could
consider M. Phillips as an acconpli ce.
Therefore, t here shoul d be sone

corroboration.

But even after listening to the
instruction it is still not clear what
corroboration is?

There are a few jurors for whomit is not
cl ear.

Al right. Wll, |adies and gentlenen, |
can tell you again what | had instructed
you previously and that is ordinarily if
you believe solely the testinony of a
W tness you coul d convict soneone sinply
on the witness's testinony.

But when you have soneone who is an
acconplice that gives testinony then the
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| aw says because they are an acconpli ce,
in other words they have engaged in sonme
crimnal activity, the | aw says then when
you have an acconplice testifying you
cannot convict a defendant solely on an
acconplice's testinony wunless it is
corrobor at ed.

Corroboration neans there is sone other
evidence that would -- aside from the
acconplice's testinony that would also
show that the defendant either commtted
the crine or that the defendant was with
others who commtted the crine at the
time, place that the crinme was conm tt ed.

The law further instructs that this
corroboration only need be slight, but
sone ot her evi dence.

Does that nake it a little bit clearer or
do you wish ne to give an exanpl e?

A JUROR: The word "slight."
THE COURT: The word "slight?" well, the word
"slight" essentially means any

corroboration.
At this point, the presiding judge's supplenental instructions

were appropriate. As the Court of Appeals reiterated recently in

Grandisonv. Sate, 341 Md. 175, 670 A.2d 398 (1995):

““Not nuch in the way of evidence corroborative of the
acconplice's testinony has been required by our cases.
We have, however, consistently held the view that while
the corroborative evidence need not be sufficient in
itself to convict, it mnust relate to material facts
tending either (1) to identify the accused with the
perpetrators of the «crinme or (2) to show the
participation of the accused in the crinme itself. See

Wright v. Sate, 219 Md. 643, 150 A . 2d 733 (1959). If with
sone degree of cogency the corroborative evidence tends
to establish either of these nmatters, the trier of fact
may credit the acconplice's testinony even with respect
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to matters as to which no corroborati on was adduced
McDowel v. Sate, 231 Md. 205, 189 A 2d 611 (1963)

Grandison, 341 Md. at 248 (quoting Brownv.Sate, 281 Ml. 241, 378 A 2d
1104 (1977)).

Nonet hel ess, the coll oquy conti nued:

A JUROR: | think an exanple may be hel pful.

THE COURT: Al right. Well, | fear giving you an
exanpl e because of course you are the
determ ner of the facts. | want you to

remenber that if | give you an exanpl e.

You determ ne what the facts are. It is
not what | say. Because | say there is
testimony regarding such and such does
not nmean that there is, because it is
only what | renenber. It is really your
recollection that is inportant.

For exanple, sone other evidence of an
acconplice's testinony and that woul d be
that [appellant] was the person who
commtted the crine.

| believe there was a Richard Pryor?®
testified to the best of nmy recollection
that prior to the crinme that [appellant]
had sonething -- had a conversation with
him and of course, it is up to you to
determne what the nature of that
conversation was, along the lines that
t he defendant said that he would "get a
t hronaway, shoot the bitch and t hen pl ant
it on Tony."

Now sonething like that would be an
announcenent before the crinme of a plan
to commt the crine, would be sone
corroboration. It mght be in your m nd,
but nmeeting the definition of sone

> There was no witness by that name. In his brief, appellant believes the trial judge was referring to the
testimony of Richard Howell. Following our review of the record, we agree with appellant.
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corroboration of +the fact that the
def endant commtted it.

Anot her exanple m ght be, you renenber
certain testinony by M. DeWtt shortly
after the crinme occurred, testifying as
to a jogger he saw in the roadway.

He described the clothing that the jogger
had on as a plaid shirt and dark pants. 1t
Then t here was sonmeone el se at
[ appel | ant' s] enploynment who said that
when he canme in that norning he had dark
pants on and a plaid shirt.

Now, that m ght be if you considered any
of that to be true sone corroboration
that it could have been the defendant at
t he scene of the crime or soneone around
the time at the scene of the crine.

So any other evidence, in essence, that
would tend to indicate that it was the
defendant that commtted the crine wll
be considered corroboration of M.
Phillips' testinony.

Now, as | said, | am very reluctant to
give you these type of exanples. It is
solely up to you as to what evidence that
you have.

|s that helpful? Do you have any ot her
gquestions?

FOREPERSON: No.

THE COURT: Al right, thank you.

FOREPERSON: Thank you very nuch.

THE COURT: | will excuse you to go back in the jury
room

16 According to appellant, DeWitt's testimony was uncertain as to what the jogger was wearing. He
recalled seeing blue pants and a dark pullover sweater, but could say only that the shirt under the sweater
was "plaid perhaps. | don't know" and that it was made of flannel.
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Def ense counsel immediately noved for a mstrial, on the
grounds that the trial judge had "essentially directed a verdict
for the State. . .." In the alternative, defense counse
requested that the trial judge recall the jurors, direct themto
di sregard the exanpl es she had given them and reinstruct the jury
on "reasonabl e doubt." These notions were denied. In any event,
in what appeared to be a "brief time," the jury returned with a
verdict.?t’

Article 23 of the Maryl and Decl aration of Rights provides:

In the trial of all crimnal cases, the Jury shal
be the Judges of Law, as well as of fact, except
that the Court may pass upon the sufficiency of the
evi dence to sustain a conviction.
The Court of Appeals has interpreted the rel evant provision of

Article 23 to nmean that the jury is ". . . the exclusive judge of

the fact . . .." Gore v. Sate, 309 M. 203, 210, 522 A . 2d 1338

(1987). SeealsoDykesv. Sate, 319 M. 206, 224, 571 A 2d 1251 (1990)
("O course, what evidence to believe, what weight to be given it,
and what facts flow fromthat evidence are for the jury, not the
judge, to determne") (citing Gore supra); InrePetitionfor Writ of Prohibition,
312 Md. 280, 318, 539 A 2d 664 (1988) ("[T]he provision, as we have
construed it, basically protects the jury's right to judge the

facts") (footnote omtted).

" Defense counsel again moved unsuccessfully for amistrial prior to the jury's returning to the court
room with its verdict.



- 20 -
Moreover, "it is generally inproper for a trial judge to show
his or her opinion of those matters upon which the jury wll

eventual ly pass. The object of this rule is sinply to prevent the

court's opinion frominfluencing the verdict." Gore, 309 M. at
214. Quoting from Dempseyv. Sate, 277 Md. 134, 355 A 2d 455 (1976),

the Gore court reiterated:

.. [I]t is undoubtedly true that a trial Judge
because of his high and authoritative position, should be
exceedingly careful in any remarks nade by himduring the
progress of a trial, either in passing upon evidence or
ruling upon prayers, and should carefully refrain, either
directly or indirectly, from giving expression to an

opi ni on upon the existence or not of any fact, which
should be left to the finding of the jury . '

Gore, 309 MJ. at 212 (citations omtted).

Md. Rule 4-325(d) provides that "[i]n instructing the jury,
the court may refer to or summarize the evidence in order to
present clearly the issues to be decided. |In that event, the court
shall instruct the jury that it is the sole judge of the facts, the
wei ght of the evidence, and the credibility of the w tnesses."

Witing for the Court of Appeals in Gore Judge Couch said that
a supplenmental instruction indirectly comenting on the genera

wei ght of the evidence constituted reversible error. Gore, 309 M.

at 214. Cf., Reynolds v. Sate, 219 M. 319, 326, 149 A 2d 774 (1959)

("[T] he weight of the evidence as well as the credit to be given to
the witnesses are matters for the jury, and only the jury, to

determne in a case where it is the trier of the facts") (citing
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former Rule 739 c; Judyv. Sate, 218 M. 168, 146 A 2d 29 (1958))

Mor eover, we believe what Judge Couch al so recounted in Gore, to be
"particularly appropriate here":

W are aware that it is sonetines difficult for the Court
to assign reasons for its rulings wthout saying
sonmething that may unintentionally affect the jury. But
if a judge nmakes a statenent which shows his [or her]
opi nion of a question of fact which the jury is to pass
on, it is very apt to nmake an inpression on sone, if not
all, of the jurors and great care should be exercised to
avoid it. In this case, although it was doubtless
unintentional on the part of the |earned Judge who
presi ded bel ow, we are convinced that what he said was
liable to influence the jury on an inportant question of
fact, and hence it was error for himto make such a
statement .

Gore, 309 Md. at 213 (quoting Coffinv. Brown, 94 M. 190, 202-03, 50
A. 567 (1901)).

To be sure, we are not unmndful that the trial judge couched
her statenents in cautionary |anguage, and provided the jury with
some, but not all, of the warnings required by Mil. Rule 4-325. In

fact, she closed her supplenmental instructions by informng the

jury that she was ". . . very reluctant to give . . .these type of
exanpl es. It is solely up to you as to what evidence that you
have. "

Nonet hel ess, we conclude that in providing the jury wth
speci fic exanpl es of corroboration fromthe evidence before it, the
trial judge appeared to be favoring the testinony of certain

W t nesses over that of others, and conmmented on the general weight
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of the evidence.®® Based on the record of this case, we are unable
to declare the error harmess. ! Consequently, we shall reverse the

j udgnent and renmand the case to the circuit court for a newtrial.

JUDGVENT REVERSED. CASE
REMANDED TO THE ClI RCU T COURT
FOR MONTGOMERY COUNTY FOR A NEW
TRI AL.

COSTS TO BE PAI D BY FREDERI CK
COUNTY.

18 |n fact, some of thetrial judge's recollections of the evidence were incorrect.

¥ The Court of Appeals has recently reiterated the harmless error standard:

[W]hen an appellant, in acriminal case, establishes error, unless areviewing
court, upon its own independent review of the record, is able to declare a belief,
beyond a reasonable doubt, that the error in no way influenced the verdict, such
error cannot be deemed "harmless' and areversal is mandated.

Hutchins v. Sate, 339 Md. 466, 475-76, 663 A.2d 1281 (1995) (quoting Dorsey v. Sate, 276 Md.
638, 659, 350 A.2d 665 (1976)).



