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On Cctober 20, 1992, appellant Fairfax Savings, F.S. B.
("Fairfax"), filed a conplaint against appellee Winberg and
Green ("the firm) in the Crcuit Court for Mntgonmery County,
alleging legal malpractice in the firms drafting of |oan
docunments and breach of fiduciary duty in the firms
representation of Fairfax during litigation resulting from a
default on the loan. Fairfax filed a second anmended conpl ai nt
on June 20, 1994, adding clains arising out of the firms
fraudul ent overbilling of Fairfax.

The case was tried before Judge Ann S. Harrington begi nning
April 10, 1995. At the close of Fairfax's case, Judge
Harrington granted the firms notion for judgnent on severa
counts, including indemification and nmalpractice based on
violation of the advocate/witness rule.! In this appeal, Fairfax
does not take issue with the court's partial grant of the firms
nmotion for judgnent. After Weinberg and Green presented its

case, Judge Harrington held the case sub curia and, on August

'Maryl and Rul es of Professional Conduct, Rule 3.7, specifies that under
certain circunstances | awers should not act as both advocates and witnesses in
the same action. The Rule reads:

(a) Alawer shall not act as advocate at a trial in which
the lawer is likely to be a necessary w tness except where
(1) the testinony relates to an uncontested issue;

(2) the testinobny relates to the nature and val ue of
| egal services rendered in the case; or
(3) disqualification of the lawer would work
substantial hardship on the client.

(b) A lawer mmy act as advocate in a trial in which
another lawyer in the lawer's firmis likely to be called as
a witness unless precluded fromdoing so by [the conflict of
interests rules].



30, 1995, filed a well-reasoned seventy-four page opinion in
whi ch she found that the firm had breached the
applicable standard of care in its representation of Fairfax in
the | oan transacti on and had engaged in systematic overbilling
of Fairfax. Despite these findings, however, Judge Harrington
entered final judgnment in favor of Winberg and G een on al
remai ni ng counts. She determned that the breach of the
applicable standard of care did not proximtely cause Fairfax
injury and, in any event, all clains were barred either by the
statute of |limtations or by Fairfax's unclean hands, or had
been rel eased or waived by Fairf ax.
Fairfax noted this tinmely appeal in which it raises ten
i ssues, which, in |arge neasure, can be answered by respondi ng
to five questions:
1. Did the trial court err in finding that
Fairfax's claim for transacti ona
mal practice was barred by the three-year
statute of limtations?
2. Did the trial court err in holding that
Fairfax's claimfor fraud or constructive
fraud growing out of the firnms
overbilling was barred by the statute of
[imtations?
3. Did the trial judge err in finding that
the firmhad made full disclosure of the
billing fraud?
4. Did the trial judge commt reversible
error by requiring that Fairfax prove the
i nadequaci es of the firm s discl osure of
its billing fraud?
5. Was the trial judge correct in ruling

that the conflict created by Wi nberg and
Green's continued representation of



Fairfax in light of the overbilling was
wai vabl e and that it had been waived by
Fai rfax?

.  STANDARD OF REVI EW

When an action has been tried wthout a jury, this Court
will not set aside the trial court's judgnent "on the evidence
unless clearly erroneous, and wll give due regard to the
opportunity of the trial court to judge the credibility of the
w tnesses.” M. Rule 8-131(c). A finding of a trial court is
not clearly erroneous if there is conpetent, material evidence

in the record to support the court's conclusion. Mxinm Corp.

V. Cystic Fibrosis Found., 81 Ml. app. 602, 610, cert. denied

sub nom, 6933 Arlington Dev. v. Mixima Corp., 319 M. 582

(1990) . In reviewwng the record, we consider all evidence
produced at trial in the light nost favorable to the party

prevailing below. Maryland Metals, Inc. v. Metzner, 282 M. 31,

41 (1978); L & P Convertors, Inc. v. Alling & Cory Co., 100 M.

App. 563, 569 (1994). A trial judge's decision "founded upon
sound | egal principles and based upon factual findings that are
not clearly erroneous will not be disturbed in the absence of a

showi ng of a clear abuse of discretion.” Dom ngues v. Johnson,

323 M. 486, 492 n.2 (1991).



1. THE RECORD EXTRACT

The facts relevant to this case are conplicated and were
devel oped in a trial that lasted thirty days. The record is
vol um nous, yet the joint record extract prepared by the parties
is relatively sparse. Primarily, both parties present t he
facts of the case by quoting or paraphrasing the trial court's
opinion rather than by making reference to docunents or
testinmony presented to the trial court. W view this as an
inplicit concession by the parties that as to many of the
factual issues in the case the trial judge was justified in her
factual conclusions. Therefore, in this opinion we have assuned
that the trial judge's factual findings were justified, unless
t he appellant 1) challenged a factual finding of the trial judge
and 2) supported the challenge by a reference to evidence set

forth in either the record or the record extract. 2

’Maryl and Rul e 8-501(c) states:
The record extract shall contain all parts of the record that

are reasonably necessary for the determnation of the
guestions presented by the appeal and any cross-appeal.

The record in this case is contained in seventeen boxes filled with transcripts
and hundreds of exhibits.

We have held that when the record extract "is absolutely devoid of the

evi dence, oral or physical," necessary for us to rule upon an issue, we nay
di smiss the appeal as "we are not required to ferret out fromthe record those
mat eri al s which counsel should have printed in the abstract." El dw ck Hones

Ass'n, Inc. v. Pitt, 36 MI. App. 211, 212 (1977). See also Davis v. Davis, 97
M. App. 1, 24 (1993), aff'd, 335 Md. 699 (1994) (holding that party wai ved issue
by not including relevant portions of record in extract and by not clearly
directing this Court to relevant portions of record). In those instances where
appel | ant has nmade an argunent based on a factual assertion as to what evidence
was introduced at trial, we have deened that assertion waived unless: 1) The
assertion is admtted by appellee; 2) the fact or facts are contained in the
trial judge's opinion; or 3) appellant makes reference in its brief as to where
t he evidence can be found in either the joint record extract or the record
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I11. BACKGROUND FACTS

The genesis of this appeal cane well before Fairfax filed
suit against Winberg and Geen in 1992. It began with a | oan
guarantied by Charles Ellerin, anong others, negotiated by the
firmfor Fairfax in 1982 (hereinafter referred to as either "the
Ellerin loan" or "the Ellerin transaction"). Fai rfax all eges
the firmcommtted mal practice in preparing the | oan docunents
for the Ellerin transaction. Further, Fairfax alleges, and
Wei nberg and Green admts, that the firmfraudulently overbilled
Fairfax from 1983 to 1987. Finally, Fairfax contends that an
unwai vabl e conflict of interest existed as a result of Wi nberg
and Green's representation of it during the Ellerin litigation
inlight of the overbilling, and as a consequence, the firm nust
di sgorge all fees it earned in that litigation and reinburse
Fairfax for all losses incurred as a result of an adverse
Ellerin verdict.

A. The Ellerin Loan and the Resulting Ellerin Litigation

In 1982, Charles Ellerin and Louis Seidel, the General
Partners of Sherwood Square Associates ("Sherwood"), sought
financing for a real estate devel opnent project in Wstm nster,
Mar yl and. Fairfax agreed to |end Sherwod a total of
$5, 700,000, divided into three separate |oans. One was a
conventional |oan of $850,000, which was paid back prior to the
onset of any litigation. The other two | oans were evidenced by
| ndustrial Revenue Bonds ("IRB s"), acquired through the Gty of
Westminster, in anbunts of $3,050, 000 and $1, 800, 000. Wi nberg
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and Green represented Fairfax in the |oan transactions and
prepared all docunents relating to the |oans. A senior partner
inthe firms real estate departnment supervised the preparation
of documents with the assistance of David M Blum and vari ous
ot her Weinberg and Green attorneys.

Fairfax insisted on personal guaranties fromthe investors
in order to protect its investnent because the buildings were
little nore than enpty shells when the |oans were nmade.
Fai rfax, of course, took back a nortgage on the property but

also insisted on a guaranty from Ellerin and Seidel ("the

General Partners"). Moreover, it required that conpletion
guaranties be signed. These conpletion guaranties inposed
personal liability on Charles Ellerin and his wife, Naoma, on

Louis Seidel and his wfe, doria, and on the Tri-Ess
Corporation (hereinafter, "the guarantors"). The Ceneral
Partners and the guarantors were represented in all phases of
the loan transaction by R Bruce Al derman, a Maryland attorney.

The obligations of the guarantors under the conpletion
guaranties (as originally drafted by Winberg and G een) were to
conplete the building according to the specifications and to
secure additional financing to finish the project if necessary.
The liability of the General Partners was set out in two |oan
agreenents, one for each IRB. Fairfax submtted drafts of the
| oan docunents to Al derman on Decenber 22. As originally
drafted, neither the General Partners nor the guarantors had any

litability after the buildings were conpleted. Both the



Conpl etion Guaranty and the |oan agreenent were changed by
Wei nberg and Green prior to their execution. How, why, and
under what circunstances these docunents were changed was the
subject of the litigation that ensued when Sherwood defaulted on
the loan. That litigation will be hereafter referred to as the
"Ellerin litigation" or the "Ellerin case."?

The docunents prepared by Winberg and G een and executed
at the settlenment on Decenber 29 and 30, 1982, provided that
nei t her Sherwood nor the General Partners would be liable for
the loans if default occurred "at any tine after the term nation
of the Conpletion Guaranty (pursuant to Section 8.1 thereof)."
Section 8.1 of the new conpletion guaranties provided that the
guarantors' obligations "shall cease and be extingui shed
when the acquisition of the Facility has been conpl eted and when
[ Sherwood] has fully conplied with and satisfied the Rent Rol

Requirenment." The Rent Roll Requirement, a new addition to the

SAs noted in Fairfax Sav.., F.S.B. v. Ellerin, 94 Ml. App. 685, 691 n.3
(1993), rev'd in part, 337 MI. 216 (1995), the Ellerin litigation involved the
trial of several consolidated cases. W said

[The Ellerin Litigation] included Fairfax's clains
against Ellerin, et al., based on a Conpletion Guaranty
executed in connection with a $3.05 mllion | oan (85-C6-
3775) (Quaranty case), Fairfax's clains against Ellerin

et al., based on a Conpletion Guaranty executed in
connection with a $1.8 mllion | oan (85-C6-3776) (Guaranty
case), the clainms of Ellerin et al., against Fairfax based

on the Conpletion Quaranty (85-C6-4168), Fairfax's clains
against Ellerin and Seidel as general partners on the
$3.05 million | oan Agreenent (85-C6-3767) (partner case),
and Fairfax's clains against Ellerin and Sei del as general
partners on the $1.08 million Loan Agreenent (85-C6-3768)
(partner case).



conpletion guaranties, was defined as the |easing of seventy
percent of the finished buildings.*

Section 3.1 of the conpletion guaranties inposed post-
conpletion liability on the guarantors in the event that
Sherwood "has not fully conmplied with and satisfied the Rent

Rol |l Requirenent," to an aggregate liability of $1,150,000 on
each IRB (a total of $2,300,000). In short, under the terns of
the new |oan docunents, the guarantors continued to have
possi bl e personal liability as guarantors (up to a maxi num of
2.3 mllion dollars) beyond the date the project was physically
conpleted until such time as the property was seventy percent
| eased. The Ceneral Partners, under the revised | oan docunents,
had potential post-conpletion liability up to the full anount of
t he | oans.
Blum who in 1982 was a partner at Winberg and G een

testified at the trial sub judice that he was working on the
| oan docunents on the evening of Decenber 27, 1982, when Jack

Stollof, the senior vice president of Fairfax, telephoned and

asked what the |oan docunents provided with respect to the

“We explained in Ellerin v. Fairfax Sav. Ass'ns, 78 M. App. 92, 97 n.4
(1989):

The rent roll formula is somewhat conpl ex, and appears
in Art. 111, 8§ 3.1(c)(ii) of each "Conpletion CGuaranty."
It 1ooks like this:

70% | ess percent age of
$1, 150,000 X total | easable space | eased
70%

For exanple, if the Quarantors had | eased seven percent of
the total |easable space, their liability woul d be reduced
to $1, 035, 000



personal liability of the guarantors. \Wen Blum replied that
t he docunents cont ai ned no post-conpl eti on personal guaranties,
Stol | of becanme upset and insisted that this should be changed.
Stol |l of demanded that Blumcall Ellerin and Al derman to resol ve
the "problem imrediately.

According to Blum he quickly managed to get hinself and
Stollof and others in telephone contact wth Al dernman. In a
conference call, Stollof informed Al derman that the | oans woul d
not go through unless the guarantors agreed to post-conpletion
guaranties.® Blumtestified that by the end of this conference
call, the parties had agreed that the guarantors would have
post -conpl etion exposure for $1,150,000 on each |IRB |oan,
subject to the seventy percent Rent Roll Requirenent. In the
days between the conference call and closing, Blum and ot her
firm attorneys worked on making the changes in the conpletion
guaranty that were agreed to during the conference call.

Bl um al so nade a change to the | oan agreenent in an effort
to "achieve greater clarity.” He inserted |anguage into
Paragraph 4.1 of the | oan agreenent that the General Partners
liability would end "after the termnation of the conpletion
guaranty." As previously noted, this |anguage extended the

General Partners' liability for the entire |oan beyond the

SAlderman, while testifying during the Ellerin trials, denied that the
conference call ever took place. Moreover, he steadfastly naintained that no
changes in any of the | oan docunents were pointed out to himby Blum or anyone
else prior to their execution. He did not testify in the case sub judice. Judge
Harrington found that the conference call did take place and that Al dernman was
fully advised as to the increased exposure of the guarantors. Appellant does not
chal | enge this finding.



physi cal conpletion of the project through the | ease-up peri od.
This additional |anguage was not agreed to by the parties.
According to Blum s testi nony, he never intended the | anguage to
expand the liability of the General Partners; he intended to
expand only the potential liability of the guarantors.

On the day of closing, Blum gave Al derman the opportunity
to review the |loan docunents. Blum testified that he
specifically pointed out the changes he had made to the
conpl etion guaranty. Thus, according to Blum Al derman knew
that the potential post-conpletion liability of the guarantors
had been increased to 2.1 mllion dollars. Blum acknow edged,
however, that he did not point out the changes he had made in
the | oan agreenent. Thus, according to Blum the possible post-
conpl etion exposure of the General Partners had been increased
from zero to well over four mllion dollars (until seventy
percent of the building was |eased); yet neither Blum nor
Al derman realized this at the time of closing.

In regard to the change in the docunents that increased the
liability of the General Partners, Judge Harrington comment ed:

Al experts who testified in this case
regarding the standard of care required in
conmmuni cati ng changes in transacti ona
docunents to the borrowers agreed that [the
firm was required to comunicate to the
borrowers and their counsel any nmaterial

changes that were reflected in new drafts of
t he | oan docunents.

It is wundisputed that Blum did not
communi cate the material change to Section 4.1
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of the Loan Agreenent to the borrowers or
their counsel. This Court therefore finds
this failure breached the standard of care
[the firn] owed to Fairfax in handling this
| oan transacti on.

Sherwood defaulted on the loans in 1985, after the
bui |l dings were conpleted but before the Rent Roll Requirenent
was satisfied. Fairfax retained Winberg and G een to file suit
against the GCeneral Partners and the guarantors for their
liability for the debt under the |oan docunents. Judgnents by
confession were entered against both the guarantors and the
Ceneral Partners, but they successfully noved to vacate the
confessed judgnents on the ground that Fairfax had commtted
fraud by slipping guaranties into the final |oan docunents
wi t hout their know edge. The guarantors and the General
Partners next filed counterclainms against Fairfax alleging,
inter alia, fraud and seeking punitive damages.

The ensuing Ellerin litigation generated three trials and
three reported decisions by Maryl and appellate courts. Wi nberg
and Green represented Fairfax in all three of the trials and in
the first of two appeals. The first trial began on Septenber 2,
1987 and ended one nonth later. Counsel for the General
Partners and the guarantors argued that a "double-fraud" had
been commtted by Fairfax in drafting the | oan docunents. The
first (alleged) fraud was the inposition of liability on the

guarantors under Section 3.1 of the conpletion guaranties; the

second fraud was Winberg and Geen's failure to disclose the

11



extension of the General Partners' liability under Paragraph 4.1
of the | oan agreenent.

The jury at the first Ellerin trial found that Fairfax had
fraudul ently changed the | oan docunents but al so found that the
guarantors had ratified the fraud. The jury awarded Fairfax
damages of $2,303,984.61 against the guarantors. The tria
court granted Fairfax's summary judgnent notion in the cases
filed against the General Partners and entered judgnment (jointly
and severally) for $5, 263,688. 75 agai nst them These judgnents
were reversed due to erroneous jury instructions on
ratification, and the entire matter was remanded for a new

trial. Ellerin v. Fairfax Sav. Ass'n, 78 M. App. 92, cert.

deni ed, 316 M. 210 (1989).

The second Ellerin trial, which began in Septenber 1990,
ended with a hung jury.

The third trial began April 10, 1991. The jury found that
neither the guarantors nor the General Partners nor their
attorney were aware of the altered provisions in the |oan
docunents. The court directed a verdict in favor of Fairfax and
awarded it $4,371,401.96 in danages agai nst the General Partners
(the amount owi ng on the | oans) and $2,984,033.20 against the
guar ant ors. On the fraud counterclains, the jury returned
verdi cts agai nst Fairfax of $2,650,695 in conpensatory damages
for enotional distress and pre-judgnment interest, $7,355,435.16
for the damages resulting from Fairfax's judgnent against the

General Partners and guarantors, and $6,000,000 in punitive
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damages. This Court upheld the award of conpensatory damages
but, based on an erroneous jury instruction, vacated the

puni tive danmages award. Fairfax Sav., F.S.B. v. Ellerin, 94 M.

App. 685 (1993). The Court of Appeals granted a petition for
certiorari filed by the guarantors and the General Partners. It
ultimately agreed, however, that the punitive danmages award
shoul d be vacated, and remanded for a new trial on the issue of

punitive danages only.® Fairfax Sav., F.S.B. v. Ellerin, 337 M.

216, 243 (1995).

Over a year after the May 1991 jury verdict in the third
Ellerin trial, Fairfax filed the case sub judice against
Wi nberg and G een.

Despite Judge Harrington's holding that the firm was
required to communicate to the borrowers any material changes in
the new drafts and that the firm had breached the standard of
care it owed to Fairfax in handling the |oan transaction, Judge
Harri ngton concluded that Fairfax had failed to prove how this
breach caused its damages. She expl ai ned:

It is undisputed by wtnesses in this case
that Alderman was told orally about materia

changes to the |oan docunents, vyet he
testified [in the final Ellerin case] to the
contrary, and the jury believed him There is
no evidence in the record of this case from
whi ch the Court can conclude that had Al der man
been orally informed of an additional change
in the Loan Agreenent, he would have testified

differently, or the jury would have dis-
bel i eved him The evidence is that Blum did

5n late Septenber 1995, while this appeal was pending, Fairfax settled the
Ellerin case just prior to jury selection. The parties agreed to keep the anmpunt
of the settlenment secret.
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point out the changes in the Conpletion
Guaranty to Al derman, yet Al derman denied it
in his Ellerin testinmony. Assum ng Bl um [ had
been] able to testify that he also reviewed
changes in the Loan Agreenents with Al derman,
it would have nmade no difference.

As noted earlier, Judge Harrington also found (in the
alternative) that Fairfax's <clains based on the alleged
mal practice in drafting and docunenting the |oan transaction
were barred by the statute of limtations.

B. The Overbilling Schene

Stanford Hess (Hess) joined Winberg and Geen in 1974,
becanme a partner in 1977, and served as a nenber of the firns
executive conmttee beginning in 1987. Hess was a close friend
of Malcol mBerman (Berman), Fairfax's majority stockholder. In
the early 1980's, Hess was the firmis highest biller, wth
Fairfax and other Berman-related entities nmaking up over half of
his billings. Hess, however, grewtired of Berman's practice of
del aying fee paynent and of negotiating fee reductions before
finally paying his bills. 1In 1983, Hess sporadically began to
inflate billable hours on legal work done for Fairfax and
numer ous other Berman-related entities. Hess, in early 1986
offered a fifteen percent discount to Fairfax and ot her Bernman-
related entities on their legal fees; in return, the clients
were to nmake pronpt paynents of their bills. Ber man accepted
this offer, and thereafter the bills reflected a fifteen percent

di scount. The discount was illusory, however, because the

firms bookkeeping staff, at Hess's direction, wote two
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conputer prograns that inflated billable hours by fifteen
percent. One program changed the hours only on the billing
statenment; the other changed the hours on both the pre-bills and
the billing statenents. This organi zed, systematic billing
fraud practiced against Fairfax and other Berman-related

accounts was put in place in February or March 1986 and

continued up until My 1987. Menbers of the firms
admni strative staff, conputer division, and billing departnent
| earned of Hess's fraud. The chair of the firms finance

commttee knew of the fraud as early as March 1987, and the
executive commttee discussed the problemof Hess's overbilling
schene for several nonths prior to Septenber 1987. Despite this
knowl edge, Berman was initially not told of the fraud.

The Ellerin litigation was instrunental in finally bringing
the fraud to Berman's attention. Fairfax clained in the Ellerin
litigation that the defendants were not only responsible for
repaying the loan but were also responsible for all |egal fees
connected with collecting the debt.” On Septenber 1, 1987,
Judith ONeill, Winberg and G een's lead trial attorney in the
first Ellerin trial, realizing that the fees had been infl ated,
reported to Janes Carbine, the head of Winberg and Geen's
litigation departnent, that the firmhad fraudul ently overbilled
Fairfax in the Ellerin litigation and in another Berman-rel ated

account.

‘Some fees incurred (e.g., fees connected with Sherwood's bankruptcy) were
apparently not recoverabl e under the | oan docunents. Appellant did not include
a copy of the |oan docunents in the joint record extract. See n.4, supra.
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The first Ellerin trial began on Septenber 2, 1987, which
was the sane day that Carbine went to Ronald Creaner, managing
partner of Winberg and Geen, and told him of the billing
fraud.® A fee petition prepared by ONeill and a fee exhibit
summarizing the fees charged by the firm to Fairfax in the
Ellerin litigation were introduced at trial on Septenber 4,
1987.

Carbine nmet with Hess on Septenber 8, 1987, and told him
that Berman nust be notified of the fraud and repaid. Hess
initially refused, stating that if Berman were notified it would
ruin him(Hess) and the firm M. Carbine was not persuaded to
drop the matter. He nmet with the firms executive conmttee on
Sept enber 8, 1987, and they authorized Carbine to begin an
investigation in order to identify the total anount of
overbilling to Fairfax and other Berman-rel ated entities so that
the clients could be fully rei nbursed.

On Sunday, Septenber 13, 1987, a delegation of attorneys
fromthe firm including Hess but not Carbine, nmet with Berman
at his honme to reveal the overbilling. Because defense counsel
had subpoenaed the back-up billing docunents for their fee
petition, Weinberg and G een feared that the defendants in the
Ellerin case woul d di scover the overbilling. Therefore, it was

necessary to tell Berman of the imediate need to withdraw the

8All parties agree that M. Carbine had no know edge of the billing fraud
prior to Septenber 1, 1987. Once he gai ned know edge of the fraud, M. Carbine
acted ethically and expeditiously to try to rectify the harm caused to Fairfax
and other Berman-rel ated entities.
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fee petition in the Ellerin case. This began a | ong process of
research on Winberg and G een's part as to the anmount that the
client had overpaid, disclosures by the firm execution of
rel eases by Berman, and repaynent by the firm

The fee petition in the Ellerin litigation was w thdrawn on
Septenber 14, 1987, with Berman's consent. Berman net with firm
attorneys at sonme point prior to Decenber 31, 1987 (the tria
court was unable to determ ne the exact date) and was presented
with disclosure docunents regarding the firnms systematic
overbilling scheme. Winberg and Green had concluded at this
point, follow ng an investigation by Carbine, that Fairfax and
other Berman-related entities were due a refund of $110, 599 for
overbilling on accounts other than Ellerin for the period
bet ween Cct ober 1983° and August 1987.1° The firm al so concl uded
that Fairfax was due a paynment of $275,000 for the wi thdrawn fee
petition in Ellerin, based on what the firmesti mated woul d have
been recovered at trial (from the General Partners and the
guarantors) if the fee petition had not been wthdrawn.
Finally, the firm proposed a $90, 000 paynent for w thdrawal of
a fee petition in the "Zurich" litigation. That litigation
involved a suit by a Berman-rel ated entity (not Fairfax) against

the Zurich insurance conpany.

°'n determning the ampunt the firm should repay, the firm gave a 15
percent discount on bills from Cctober 1983, even though all bills were not
inflated at that point and even though Hess did not offer Bernman the 15 percent
di scount until 1986.

®Hess's overbilling of Berman-rel ated accounts ceased in May 1987, but to
make sure that all anobunts due were repaid, the firmused the August 1987 date.
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Oddly, Berman was delighted by the discovery of the
overbilling schene, at |east according to Arnold Winer, a
Maryl and attorney who represented Fairfax in other matters. A
few weeks after Septenber 13, 1987, Berman told Wi ner about the
firms schenme and viewed the situation as hunorous. Bernman was
pl eased the firm had overbilled him because it created an
opportunity for himto recover a substantial amount of noney
and proved that the firm had "outsmarted" itself. Showi ng
hi nself as a person who would not hold a grudge, at |east as
Il ong as the firm obtai ned good results, Berman continued to use
the firmin over one hundred other cases after the overbilling
fraud was di sclosed. Berman also continued his friendship with
Hess and even asked the firmnot to inpose in-house sanctions on
Hess for his part in the fraud. !? I n Decenber 1987, the
firm proposed that Fairfax sign a release of the firms
liability caused by the withdrawal of the fee petition in the
Ellerin trial. Wth regard to the signing of the release
Ber man was advi sed repeatedly that he had the right to consult
wi t h i ndependent counsel, and he was encouraged to do so. This

advice was comunicated orally. The firm did not, however,

Yin his trial testinony, Winer placed this conversation at some tine
bet ween Septenber 18, 1987, and the weeks inmmedi ately foll ow ng.

?Hess remmined on the firms executive committee until 1990 and with the
firmuntil he was finally asked to leave in 1994. The firm never sanctioned
Hess.
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advise Berman in witing to seek independent counsel regarding
the rel eases. ®®

Drafts of the proposed rel ease went back and forth between
the parties. Utimately, the firm presented two releases to
Berman in January 1988. The first released the firmfrom all
claims that Fairfax may have had against it as a result of the

withdrawn fee petition in the Ellerin Ilitigation.? As

BMaryl and Rul es of Prof essional Conduct, Rule 1.8(h), reads:

A lawyer shall not mmke an agreenent prospectively
limting the lawer's liability to a client for
mal practice unless permtted by law and the client is
i ndependently represented in naking the agreenment, or
settle a claimfor such liability with an unrepresented
client or former client without first advising that person
inwiting that independent representation is appropriate
in connection therewith

Judge Harrington found "that Winberg & Geen's technical violation of Rule
1.8(h) did not affect the legal validity of the rel ease."

MUnder the terns of the rel ease, Fairfax could not sue the firmfor any
additional fees that mght have been incurred in the Ellerin litigation after the
rel ease was signed. The release read, in pertinent part:

Fairfax Savings Association . . . hereby does rem se
rel ease and forever discharge Winberg and G een .
fromany and all clains, actions, suits, debts, accounts,
covenants, contracts, controversies, danmmges, judgnents,
and dermands of whatsoever kind or nature, the said Fairfax
Savi ngs Associ ation ever had [or] now has . . . up to and
through the date of this Release, for, upon, or by reason
of any matter, cause or thing pertaining to or in any
manner relating to the paynent of |egal fees and/or
rel ated costs incurred by Fairfax Savings Association in
connection with Fairfax Savings Association's invol venent
in[the Ellerin loans], including without linmitation such
| egal fees and/or related costs subject to clainms and
demands nmade by or on behalf of Fairfax Savings
Association[] in the ["Ellerin litigaton"].

(Enmphasi s added.)

This release is analogous to the one at issue in Bolling Federal Credit
Union v. Qums Ins. Society, 475 A 2d 382 (D.C. C. App. 1984), where the Court
hel d that, because the rel ease covered all clainms "which Bolling has or may have"

as of the execution date, the release covered all |osses of which Bolling had
know edge, as well as those which existed but were not yet identified, at the
time the rel ease was signed." 1d. at 385. Thus, though Bolling did not know the

extent of its |osses when it signed the release, it was held to have rel eased
every claimit had at the tinme it signed the release, including the additiona

(continued. . .)
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consideration, the firm paid Fairfax $265,000.%* The second
released the firm from all clains that Fairfax may have had
against it for any negligence in connection with its work on the
Ellerin | oans. The firm paid Fairfax $10,000 for the second
rel ease.® Berman agreed to sign both rel eases, but he wanted
the $10,000 release to specify that the firmwould continue to
represent Fairfax in the Ellerin litigation, including any
retrial if one were ordered. Thus, an early draft of this
rel ease included this promse. This promse was |ater deleted
from the release, but it was reiterated in a separate letter
(dated January 1988) in which the firmstated it would conti nue
to represent Fairfax

provided that (1) any necessary waiver-of-

conflict letter and/or release is executed on

behalf of Fairfax Savings; (2) neither

Wei nberg and Green nor any of its partners or

enpl oyees are made parties in [the Ellerin

case]; and (3) Winberg and Geen is not

ot herw se disqualified fromrepresentation

This letter also stated that Berman had been advi sed that

the firms continued representation of Fairfax "may not be in

Fairfax Savings' best interests."” Both releases were signed on

¥4(...continued)
twenty-four clains at issue. 1d. at 386. One of the clains Fairfax had, as of
the date of the release, was a claimfor all fees it could have collected from
the Ellerin defendants if it won the Ellerin case. By its release, Fairfax gave
up that claim

5At the tine the rel ease was signed in January 1988, the firm had al ready
re-pai d $98,000. The renmining $167,000 was paid in nonthly amounts of $18, 000
begi nning April 1988.

18Thi s $10, 000 was the bal ance of the $275,000 the firmhad agreed to repay

Fairfax for the withdrawn Ellerin fee petition. It was inserted so that the
second rel ease woul d be supported by consideration.
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January 25, 1988. Thus, the parties contenplated the
possibility of continued litigation even though the rel eases
were signed approximtely one year before the judgnent in the
first Ellerin trial was reversed by this Court.

About the tinme the releases were signed, the firm paid
Fairfax $110,599 in conpensation for the firm s overchargi ng of
Fai rfax and nunerous other Berman-rel ated accounts. No rel ease
was signed in exchange for the $110,599, but as the trial court
found, Berman was satisfied with the anount and was pl eased that
the matter had been resol ved.

C. MalcolmC. Bernman

Berman, at all tinmes here relevant, was the Chief Executive
O ficer and Chairman of the Board of Fairfax. He al so owned
seventy percent of Fairfax's stock. In Judge Harrington's
words, Berman is "the physical enbodinent of Fairfax," an
enterprise with assets of $440, 000,000 and 225 enpl oyees. I n
order to decide many of the issues presented in this case, it
was necessary for the trial judge to nake an assessnent of
Berman's credibility. Wen the assessnent was conpl et ed, Bernman
fared badly.

Berman testified that: 1) his higher education anounted to
| ess than six nonths of accounting classes; 2) he had little
contact with lawers outside of Winberg and G een during the
period when the firm represented him 3) he had a reading
disability and, therefore, did not understand many docunents

that he signed; 4) he did not personally understand the
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consequences of his signing releases in this case; instead, he
relied on the deceitful explanations of Hess; 5) he needed help
in witing letters; 6) when he accepted the $110,599 from the
firm he understood that Winberg and G een was giving him a
"gift" of the noney; and 7) he played no active role in the
Ellerin litigation. In general, Berman attenpted to convince
Judge Harrington that his decisions relevant to his dealing with
Wei nberg and Green were uninforned, were the subject of undue
i nfluence by Hess, or were flawed because of his |egal naivete
and readi ng probl ens.

A very different picture of Berman energed from evidence
produced by the firm viz: 1) Berman had testified in another
case that his education included "several years of accounting”
classes; 2) Berman, as a "savvy" Dbusinessman, had hired
"l egi ons" of |awyers both before and during the period when he
enpl oyed Wei nberg and Green; 3) he had reviewed and under st ood
many conplicated |egal docunents in the past, often nmaking
changes before signing them 4) he frequently wote letters on
his own and revised those witten by others; 5) he referred to
hi nself as the best |awer he knew, 6) he understood that a
$110, 599 paynment fromthe firmwas in settlenment of the claim
for the overbilling fraud; 7) he was present for opening
statenents and other parts of the first Ellerin trial, net
repeatedly with Weinberg and Green attorneys to go over Ellerin
trial strategy, and checked in with firm attorneys every day

during the second Ellerin trial; and 8) he "mcro-nmanaged"
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litigation in which he was involved. Attorneys testified that
wor ki ng for Berman was |ike working with a supervisory attorney.
Mor eover, Winberg and Geen proved that in an unrelated
arbitration proceedi ng Berman denonstrated his famliarity with
| egal proceedings by passing notes to his attorney and
suggesting cross-exam nation questions. Further, Berman had no
problemin reading the English | anguage as denonstrated by the
fact that he had taken and passed witten exam nations to obtain
pilot's, insurance, and real estate broker's |icenses.

Judge Harrington believed that Berman was a "highly
successful, clever and tenacious"” businessman with an admtted
net worth of at least sixty mllion dollars. In addition to
runni ng Fairfax, Berman oversaw the operation of numerous other
successful businesses, including the Princess Royale hotel in
Ccean Cty, Maryland, which "was built by Berman at the cost of
$38 mllion. Berman acted as general contractor, negotiating
every contract and personally supervising all details of the
construction."”

The court concluded that Bernman "attenpted to paint an
untrue picture of his background and educati on, sophistication,
knowl edge of |egal clains and procedures, ability to negotiate
or revise contracts and his care with significant docunents.”
Berman attenpted to make hinself |ook |ike an unsophisticated
victim of Winberg and Geen instead of the legally savvy
busi nessman that he truly was. Judge Harrington found that

Berman intentionally testified falsely about many issues in the
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case. As a consequence, she gave his testinony no discernable
wei ght. Appellant does not challenge any of these credibility
fi ndi ngs.

D. Fairfax's Oiginal and Arended Conpl aints

Fairfax alleged in its original conplaint that: 1) it was
entitled to indemification for the judgnent entered against it
in the third Ellerin trial; 2) the firm had commtted
mal practice in witing the Jloan docunents and 1in its
representation of Fairfax during the three Ellerin trials; and
3) the firm had breached its fiduciary duty to Fairfax. The
original conplaint does not nention the overbilling or any
conflicts connected to it.

On June 20, 1994, which was nore than three years after the
verdict in the third Ellerin trial, Fairfax filed its second
anmended conplaint. It added a fraud count based on the firnis
overbilling, which stated:

111. Over a period of years, W&G subm tted
bills for professional services to Fairfax
whi ch W&G knew purposely and systematically
overstated the anmobunts due to WG for its
pr of essi onal services.

112. WG knew that the bills were false
when they were submtted to Fairfax for
paynment . WG submtted the false bills to
Fairfax for the purpose of defraudi ng Fairfax.

113. Fairfax justifiably relied upon the
accuracy of the false bills, and suffered
actual damages as a direct result of its
justifiable reliance.

114. WG s Billing Fraud Schene and its
fabrication of fal se self-serving evidence to
justify its actions constituted gross fraud,
was perpetrated with malice and w |l ful ness,
and was a gross breach of WG s fiduciary
duties to Fairfax.
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The count alleging nmalpractice based on conflicts of
interest stated that the firms representation of Fairfax during
the Ellerin trials was materially limted and adversely affected
by the firms

interest in protecting itself from or

m nimzing the consequences of, having to

di scl ose to independent counsel for Fairfax

WG s Billing Fraud Schenme [and the firm s]

interest in protecting itself from or

m nimzing the consequences of, having to

disclose to the Attorney Gievance Conm ssion

of Maryland, and the public at large, its

Billing Fraud Schene[.]
Anot her count contained an allegation that proceeding to
represent Fairfax in light of the firms conflicts of interests
was a breach of the firms fiduciary duties.

E. The Court's Rulings as to the Statute of Limtations

Judge Harrington found that prior to Decenber 31, 1987,
1) the firm had fully and fairly disclosed to Fairfax the
details of the overbilling schenme by Decenber 31, 1987; 2)
Berman received docunents setting forth the firms estinmated
overbilling; 3) Berman met with firm attorneys to discuss the
overbilling and its inplications; 4) Berman was advi sed that the
firm had used a systematic, conputerized schene to acconplish
the overbilling; and 5) Berman knew how |ong the schene had
| asted and whi ch accounts had been overbilled. The court also
found that Berman was told to seek the advice of independent
counsel before agreeing to settle his claimfor overbilling and

that Berman signed a release for the withdrawmm Ellerin fee

petition at a point when he was fully apprised of all the
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i nformati on he needed regarding the overbilling. Lastly, Judge
Harrington found that Fairfax's delay of nore than six years
after receiving full disclosure of the billing fraud, barred any
cause of action based on that fraud. Likew se, the statute of
[imtations barred Fairfax's cause of action for transactional
mal practice (Count 11) and for an accounting (Count 1|X).
Additional facts will be set forth as necessary to address

the i ssues presented.

Issue 1. Did the statute of limtations bar
Fairfax's claim for transactional
mal practice?

Ordinarily, a cause of action nust be filed within three
years from the date it accrues. Mil. Code (1974, 1995 Repl
Vol .), 8 5-101 of the Courts and Judicial Proceedings Article.
"[T] he purposes of statutes of I|limtation are to provide

adequate time for a diligent plaintiff to bring suit as well as

to ensure fairness to defendants by encouraging pronpt filing of

clains."” Hecht v. Resolution Trust Corp., 333 M. 324, 338
(1994). In actions involving mal practice, where a wong is
often not discoverable until long after it is commtted, "the

cause of action accrues when the wong is discovered or when

with due diligence it should have been discovered."” Leonhart V.

At ki nson, 265 M. 219 (1972). See also Munford v. Stanton,

YHereinafter, all statutory references shall be to the Courts and Judici al
Proceedi ngs Article, unless otherw se specified.

26



Whal ey & Price, 254 Md. 697 (1969); Hahn v. d aybrook, 130 M.

179 (1917).

[ TIhe discovery rule contenplates actua
know edge -- that is express cognition, or
awar eness inplied from

know edge of circunmstances which ought to
have put a person of ordinary prudence on
inquiry [thus, charging the individual]
with notice of all facts which such an
investigation would in all probability have
disclosed if it had been properly pur-
sued. . . . In other words, a [person]
cannot fail to investigate when the
propriety of the investigation is naturally
suggested by circunstances known to him
and if he neglects to make such inquiry, he
must suffer from his neglect.

Pof f enberger v. Risser, 290 M. 631, 637 (1981) (quoting

Bl ondell v. Turover, 195 M. 251, 257 (1950)).

A cause of action does not accrue, however, until all

el enents are present, including danmages. Baker, Watts & Co. v.

Mles & Stockbridge, 95 M. App. 145, 187 (1993). Accrua

occurs when sone evidence of |egal harm has been shown, even if

the precise amobunt of damages is not known, Anerican Hone

Assurance v. Osbourn, 47 M. App. 73, 86 (1980), cert. denied,

289 Md. 739 (1981), and even if plaintiff has suffered only

“trivial injuries.” Mattingly v. Hopkins, 254 M. 88, 95

(1969). See also Feldman v. Granger, 255 Md. 288, 296 (1969)

(ignorance as to the exact anmount of damages sustained at
di scovery of wong "is not a sufficiently sound reason to
post pone the accrual of the action or toll the running of

[imtations"). The dispositive issue in determning when
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[imtations begin to run is when the plaintiff was put on notice

that he may have been injured. Russo v. Ascher, 76 M. App

465, 470 (1988).

The parties and the trial judge refer to the negligence of
the firmin preparing the Sherwood | oan docunents and in failing
to notify the attorney for the General Partners of changes that
were made in the docunents as "transactional" mal practice. The
court found that Fairfax learned of its potential transactional
mal practice claimin Septenber 1987 and that the firmthereafter
"engaged in [no] conduct that would toll the statute of
[imtations." Fairfax does not challenge these findings.
Instead, it contends that its cause of action for transactional
mal practice did not accrue until it suffered danages and that it
suffered no damages until May 1991 when the jury in the third
Ellerin trial returned its verdict.

On January 2, 1987, the Crcuit Court for Baltinore County
set aside the confessed judgnents previously entered against the
CGeneral Partners and guarantors. The sole basis for setting
asi de the confessed judgnents was because Wi nberg and Green had
(allegedly) altered the 1loan docunment and increased the
potential exposure of the defendants w thout notifying them
Setting aside the <confessed judgnent changed a routine
col l ection case into one in which Fairfax was forced to defend

against a counter-claimalleging fraud; this, in turn, caused
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Fairfax to incur huge additional attorneys' fees.!® A portion of
those additional fees was incurred by the end of the first
Ellerin trial in Novenber of 1987. Appellant waited nore than
three years after incurring additional attorneys' fees before
filing suit for the transactional mal practice.

Odinarily, incurring the expense of hiring counsel is not
enough to constitute "legal harni for purposes of the discovery

rule. Anerican Hone Assurance ["Anmerican Hone"], supra, 47 M.

App. at 87. There is, however, an exception to that rule, i.e.,
if the cost of defending a suit is the direct result of a
| awyer's mal practice, the legal harmelenent is satisfied once
such legal costs are incurred. The appellee in the Anerican
Honme case was Robert Osbourn, a towtruck operator. He was
asked by the police to tow eight cars froma parking lot. The
owners of the eight towed vehicles sued Gsbourn for trespass and

conversion (the "Colby suit"). Gsbourn, who was insured by

¥That Bernman knew by September 1987 that Weinberg & Green's actions may
have caused Fairfax substantial damage is shown by a nenp dated Septenber 21,
1987, from James Carbine to Herbert Hubbard, the firmis liaison with its
i nsurance carrier. The nmeno reads, in pertinent part:

During the course of this trial we have been put on
notice by our client, Ml colmBerman, that David M Bl um
when he was still a nmenber of this Firm inadequately
docunented the original loan closing. The failure to so
docunent, according to M. Berman, pernitted circunstances
to exist which allowed the defendants the pretext for the
fraud claim Qur client asserts that had not David Bl um
acted negligently in putting together the 1982 1oan
closing Fairfax's litigation expenses would have been a
fraction of what they are and would have been linmited to
those of a straightforward collection action. Further our
client asserts that in the event of an unfavorabl e outcone
at trial Weinberg and Green is liable to Fairfax for the
whole $5.5 million as a result of Blums negligence in
docunenting the | oan cl osing

(Enmphasi s added.)
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Ameri can Home, asked his insurer to defend him The insurer
refused because of an "intentional acts" exclusion in the
policy. 1d. at 76. Gsbourn hired his own |lawyer and ultimtely
settled the Colby suit. More than three years after he was
advised that his insurer refused to provide a defense, Gsbourn
brought two |awsuits. The first was a declaratory judgnent
action against his insurer seeking, inter alia, a declaration
that the insurer should have defended the Col by suit; a second
action was brought against Gsbourn's insurance broker [Hay
Brothers], in which Gsbourn alleged negligence and breach of
warranty due to the broker's failure to procure adequate
i nsurance coverage for Gsbourn. 1d. The two cases were
consolidated for trial, but prior to trial the court granted the
broker's nmotion for sunmmary judgnent based on the statute of
[imtations. The trial judge ruled against Anerican Hone,
however, and held that the insurer did have a duty to defend.
A judgnent was entered in favor of Osbourn against the insurer
for, inter alia, the costs of defending the Col by suit. 1d. at
7.

After reversing the judgnent entered against the insurer,
we turned our attention to the issue of whether the trial judge
erred when he granted summary judgnent in favor of the broker
and resol ved that issue as foll ows:

The critical question, then, is the date
when Osbourn knew or should have known t hat
his insurance broker sold him an insurance

policy which was inadequate because it
afforded inconplete coverage. Under the
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di scovery rule, plaintiff would have three
years fromthat tinme in which to file suit.
Here, the appellant woul d have us rule that no
damages were incurred in the defense of the
Col by suit wuntil the case was settled in
Decenber 1977 and, therefore, his cause of
action did not "accrue" at least until that
time. Gsbourn also argues that the pendency
of the declaratory judgnent action against
American Home postponed the running of the
statute because he could not know whet her his
policy provided coverage in the Colby suit
until the declaratory judgnent case was
deci ded. The appellee, on the other hand

argues that the cause of action accrued on
Septenber 11, 1974, the date of Anerican
Hone's letter to Osbourn stating there was no
coverage and declining to provide a defense.

Contrary to appellant's contention, a
showi ng of the precise amobunt of damages at
the time of discovery of the wong is not
requi red although, of course, there nust be
sonme evidence of legal harm In Feldman v.
Granger, 255 M. 288 (1969), Judge Finan
stated for the Court of Appeals:

"[A]s in the Mittingly case, and as in
other tort cases, the exact anount of
damages sustai ned may not be known at the
time of the discovery of the wong.
However, in our opinion this is not a
sufficiently sound reason to postpone the
accrual of the action or toll the running
of limtations when other reasons grounded
in public policy are considered."”

Id. at 296. See Mattinaly v. Hopkins, supra.
In our view, the statute of limtations in
this case began to run on Septenber 11, 1974 )
the day Gsbourn di scovered that Anmerican Hone
woul d not def end. GCsbourn knew then that he
had to engage his own counsel in the Col by
suit. W recognize that incurring the expense
of counsel fees does not ordinarily constitute
sufficient legal harm in and of itself, to
satisfy the "danmge" requirenent of the
discovery rule. |In the instant case, however,
the cost of defending the Colby suit was a
direct result of Hay Brothers' al | eged
mal practice in failing to procure adequate
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i nsurance coverage, one benefit of which would
have been conplete |legal representation of
Gsbourn.

The effect of the declaratory judgnent
action on the application of the discovery
rule need not detain us. Suffice to say,
appel l ant could have filed his action against
Hay Brothers within the requisite three year
time period and the action could have been
stayed pending the outcone of the declaratory
judgnent suit. See Feldman v. Granger, supra,
255 Md. at 294-95.

(Enmphasi s added.)

The exception to the rule as set forth in Anerican Hone,

supra, is here applicable. The cost of defending against the
Ellerin fraud claim was directly attributable to the firms
transactional mal practice. Therefore, the cause of action for
that mal practice accrued in 1987 when Fairfax first gained
know edge of its claimand first incurred | egal fees caused by
the mal practice. The trial judge was correct in holding that
the statute of I|imtations barred Fairfax's transactional

mal practice claim?®

i nberg and Green argues inits brief that, even if limtations did not
bar Fairfax's transactional nalpractice claim the claimwas barred by Fairfax's
failure to prove danages. W agree with this argunent and the trial court's
reasoning (set forth supra) that supports it.
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Issue 2. Did the trial court err in holding
that Fairfax's claim for fraud or
constructive fraud®* grow ng out of
the firms overbilling was barred by
the statute of limtations?

Section 5-101 provides:
Three-year limtation in general.

A civil action at law shall be filed within
three years from the date it accrues unless
anot her provision of the Code provides a
different period of tine wthin which an
action shall be commenced.

Section 5-203 states:

| gnorance of cause of action induced by fraud.

| f the know edge of a cause of action is
kept froma party by the fraud of an adverse
party, the cause of action shall be deened to
accrue at the tinme when the party discovered,
or by the exercise of ordinary diligence
shoul d have di scover ed.

M. Berman testified in the lower court that at the tine he
signed the two rel eases (January 25, 1989) he knew Fairfax had
been fraudulently overbilled by Winberg and G een in the anount
of $20, 000. He further testified that when he signed the
rel ease of all clainms for transactional malpractice for a total
of $10, 000, he thought he was signing a release for Fairfax's

$20, 000 overbilling claim and that the check Fairfax received

20n Ellerin, supra, 337 Mi. at 236 n.11, constructive fraud was defi ned

as:

[A] breach of legal or equitable duty which, irrespective
of the noral guilt of the fraud feasor, the | aw decl ares
fraudul ent because of its tendency to deceive others, to
violate public or private confidence, or to injure public

i nterests. Nei t her actual dishonesty of purpose nor
intent to deceive is an essential elenent of constructive
fraud.
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for $110,599 was a favor or gift from the firm Not
surprisingly, the trial judge did not believe Berman's
testinony. The trial judge believed that,due to the overbilling
fraud, Fairfax nade three paynents to Fairfax and/or other
Berman-related entities. |In Decenber 1987, $90,000 was paid to
Berman and Richard Singer, who was Berman's partner in an entity
known as Ccean Plaza Joint Venture.? This noney was paid to the
two general partners in the joint venture because the firm had
overbilled the joint venture for handling a case against the
Zurich Insurance Conpany ("the Zurich litigation"), and as a
consequence, a fee petition in that case had to be w thdrawn.
Whet her the firm nade full disclosure to the joint venture is
irrelevant here because the joint venture in the Zurich
litigation was not a plaintiff in the case sub judice. In
January 1987, $265,000 was paid to Fairfax for withdrawal of the
fee petition in the Ellerin case, and $110,599 was paid to
Fairfax for overbilling in nineteen Berman-rel ated accounts

including the Fairfax account. The trial court found that the
$110,599 sumpaid to Fairfax nore than fully conpensated it for
the |osses Fairfax had suffered. In regard to this |ast
finding, the court, in part, relied on the opinion of an expert.
The court stated:

Herbert Walter ("Walter"), a partner in the

D spute Analysis and Corporate Recovery
Services Goup of the firm Price Waterhouse,

2lFifty percent of the joint venture was owned by Fairfax Properties
Corporation and fifty percent by Ccean Plaza Shopping Association of which
Ri chard Singer was a general partner.
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testified for Defendant. Walter, a certified
fraud exam ner, conducted an audit of the
bills and prebills using 98% of the pertinent
docunent ati on. He testified that in his
expert opinion Fairfax was nore than fully
conpensat ed by the paynent of $110,599 on the
general accounts for several reasons
1. The paynent included approximtely
$7,000 nore than Walter's audit showed was
due Fai r f ax under a 15% di scount
met hodol ogy;
2. Fairfax received the entire anount, even
t hough non-Fairfax Berman-rel ated entities
were included in the cal cul ation;

3. Calculating the reinbursenent globally
wor ked to Fairfax's advant age;

4. He found no evidence that expenses or
costs billed by WG to Fairfax were
i ncr eased;

5. The nethodol ogy used by the defendant
was reasonabl e.

Walter's testinony was not chall enged by
any opposing expert and is persuasive on this
i ssue.

Fairfax could not plausibly maintain the court was clearly
erroneous in finding that by Decenber 31, 1987, Fairfax had
di scovered the billing fraud or that Fairfax knew in 1987 that
the firmpaid it $110,599 for the overbilling. Instead, Fairfax
contends that the firmwthheld fromit know edge of the ful
magni tude of the overbilling fraud until October 1993, when
Berman received in discovery plaintiff's Exhibit 131, which was
a document that Fairfax reads as showing that it had been

overbilled by $270,451, not $110,599. Although Fairfax's bri ef

is in no way clear on this, it apparently clainms that it had a
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cause of action for billing fraud for the difference between

what was disclosed and what was not, i.e., a claim for

($270, 451, less $110,599) $169,852. In regard to plaintiff's

Exhibit 131, the trial court found:

According to Plaintiff, Exhibit 131 shows
overbilling on nineteen separate files over a
four-year span and can be read to show an
anount overbilled in cases other than Ellerin
exceedi ng $270, 000. Since MIller had these
docunents prior to his Novenber 23, 1987
meeting with Berman, and did not show them or
provide a copy, Plaintiff contends that
Plaintiff's Exhibit 131 is proof that full
mat eri al di sclosure of fraud was not nade.

The [c]ourt has considered [p]laintiff's
argunent but rejects the premse that this
specific information had to be provided for

there to be full mat eri al di scl osure.
Fur t her nor e, the Exhibit does not prove
overbilling in the anpunt suggested by
[pllaintiff.

(Enmphasi s added.)

This | ast sentence, which we have enphasi zed, was supported
by substantial evidence. It is true that on plaintiff's Exhibit
131 there is a colum with the heading "Wite Ups" under which
there are a series of figures that total $270,451. For the nost
part,? the term"wite ups" can be interpreted as a synonym for
"fraudul ent overbilling" but many of the wite ups concerned
bills to entities other than Fairfax and include overbilling in

both the Zurich and Ellerin cases ) for which Fairfax was

22ppparently there were some legitimate adjustnents to the prebills.

36



rei nbursed separately.?® Mre inportant, Fairfax and the other
Berman-related entities had a cl ai magai nst Wi nberg and G een
only for nonies that it had overpaid, not what was overbill ed.
Plaintiff's Exhibit 131 shows that substantial amounts of nonies
billed to Fairfax and other Berman-rel ated accounts were never
pai d. This was also plainly shown on docunents that Bernman
recei ved before Fairfax accepted the $110,599 settl enment check.

According to the expert testinony of Herbert Walter, for
every one hundred dollars the firm billed Fairfax and other
Berman-related entities, it <collected only $89.28 (89.28
percent). Because the firms realization rate was 89.28
percent, Fairfax had, in effect, given itself a discount. Under
t he agreenent between Hess and Fairfax, the firm shoul d have had
an eighty-five percent realization rate. Hence, according to
the uncontradicted testinony of Walter, Fairfax was due back 4.2
percent of the bill, not fifteen percent. Wilter used this 4.2
percent forrmula on all of the firms bills to Fairfax or other
Ber man-rel at ed agenci es between COctober 1983 and August 1988,
with the exception of bills for the Ellerin and Zurich
[itigation.

M. Carbine explained to the trial court the distinction
bet ween overbilling and overpaynent. He also explained his
nmet hodology in arriving at the $110,599 figure. Judge

Harrington sunmari zed Carbine's testinony:

2Fairfax, of course, has a cause of action for fraud practiced against it
) not fraud practiced against Bernan-rel ated entities.
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Once into the project, Carbine realized
from the nunmber of accounts and vol um nous
records involved that it was inpossible to
differentiate legitimte adjustnents to the

prebills from illegitimte adj ust nent s.
Consequently, the anount of overbilling could
not be determned to the penny. Car bi ne

devised a nethodology he believed would
overconpensate Fairfax by noving an across-
t he-board discount to the earliest relevant
point in tinme in accounts other than Ellerin
and Zurich, thereby capturing everything and
nmore that Berman would be entitled to.
Al t hough the overbilling ended in My, 1987,
Carbine continued his calculations through
August for audit purposes. Al files for
ni neteen Berman-related accounts, including
Fai rfax, were exam ned fromthe date that the
files were opened.

Recognizing that the fornula wouldn't
replicate events that occurred, Carbine's
intent was to acconplish payback on a | ogical,
reasonabl e basis. Hs formula analyzed
ni neteen Bernman-related entities, setting as a
baseline the fees charged at standard rate.
The total anobunt was conpared to the fees
actually paid by the nineteen entities. A
percentage realization!? rate was then
conpared to the total Defendant would have
received had a fifteen percent discount been

in place. The difference between the two
amounts was refunded to Fairfax [i.e.,
$110, 599] .

Judge Harrington believed M. Carbine's testinony and that
of the Price Witerhouse expert. She also believed wth
subtantial evidentiary support that this nethodol ogy used by
Carbi ne overpaid Fairfax for the billing fraud. Mreover, the
trial judge believed that Berman received nunerous disclosure

docunents prior to signing the release. These docunents,

24I'n the disclosure documents given to Berman in 1987, the firm cal cul ated
an 89.91 percent realization rate on all nonies billed. M. Wilter used 89.28
percent figure. Use of the 89.91 percent figure benefited Fairfax.
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together with Berman's handwitten notes on one of them show
how the firm arrived at the $110,599 figure, that Bernman
under stood the nethodol ogy used in arriving at the figure, and
that Berman agreed to it.

In its brief, appellant's only argunent as to why the
statute of limtations did not bar its clains based on billing
fraud is:

In reaching its conclusion that Fairfax's
claims of fraud and constructive fraud were
barred by the statute of I|imtations, the
trial court relied entirely on its erroneous
findings that WG "made full disclosure of
material details of the overbilling," and that
WG "did not engage in any conduct which
caused Plaintiff to forebear taking action or
otherwwse sleep on its rights.” As
denonstrated above, these findings constituted
reversible error. WG s limtations defenses
therefore fail.

(References to footnotes and record extract omtted.)

In Finch v. Hughes Aircraft Co., 57 Md. App. 190, 241-42,

cert. denied, 300 Ml. 88, recons. denied, 301 M. 41 (1984),

cert. denied, 469 U S. 1215, reh'g denied, 471 U S. 1049 (1985),

we said:

[ T] he burden is on Plaintiffs to prove that
they did not discover the alleged wong nore
than three years before they filed suit and
that this lack of discovery was not due to
Plaintiffs' unreasonable failure to exercise
ordinary diligence. A plaintiff who invokes
Section 5-203 of the Courts and Judicial
Proceedings Article must "show affirmatively
that he was kept in ignorance of his right of
action by the fraud" of defendant, Mettee v.
Boone, 251 Md. 332, 339 (1968), and "nust
specifically all ege and prove when and how his
knowl edge of the fraud was obtained, so that
the court will be enabled to determ ne whet her
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he exercised reasonable diligence to ascertain
the facts.” Piper v,. Jenkins, 207 M. 308,
319 (1955). In cases where the "discovery
rule" may be applicable, plaintiff also has
t he burden of proving the applicability of the

rule since, ordinarily, defendant will have no
per sonal know edge of when plaintiff
di scover ed, or shoul d reasonabl y have

di scovered, the facts upon which his cause of
action is based, and plaintiff wll know what
facts were known to himat any given period in
time and what action he took to protect his
rights. See DeWtt v. United States, 593 F.2d
276° (9th Cr., 1979); Burgeon v. Kaiser
Foundation Hospitals, 93 Cal. App. 3d 813, 155
Cal. Rptr. 763 (1979); Franklin v. Albert, 381
Mass. 611,° 411 N E. 2d 458 (1980).

(Footnotes omtted.)

Fairfax did not nmeet its burden as set forth in Einch
supra. The trial judge found that Fairfax knew by Decenber 31,
1987, the full magnitude of the overbilling fraud and al so knew
that the fraud was systematic. The trial judge was not clearly
erroneous when she nade those findings. See discussion of |Issue
3, supra. Fairfax waited nore than six years thereafter to file
suit. The tolling provisions of section 5-203 were inapplicable
because Fairfax failed to prove that [after the full nmagnitude
of the fraud was reveal ed] any subsequent fraud kept it from
filing suit. For these reasons, the trial judge did not err in
finding that Fairfax's claimfor fraud or constructive fraud was

barred by the statute of limtations.
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Issue 3: Did the trial judge err in finding
that the firm had made full
di sclosure of its billing fraud?

Appel l ant argues that the firmdid not make a full and fair
di sclosure of all the facts relevant to the billing fraud and
therefore Fairfax did not validly waive the firmis conflict of
interest created by that fraud. Part of that argunent is based
on the contention that Fairfax was not advised as to the
magni tude of the fraud. This issue has already been addressed
in answer to Issue 2, supra. In addition, Fairfax contends that
Wei nberg and Green should have advised it that the firm had a
duty to return to it (disgorge) 2.6 mllion dollars in fees it
received during the overbilling period. Unfortunately for
Fai rfax, however, no reported Maryl and case has held that there
is any such duty. Mreover, one federal district court case,
interpreting Maryland | aw, has held to the contrary, i.e., that
di sgorgenent is not required when an attorney fraudulently

overhills a client. Dresser Industries, Inc. v. Digges et al.

No. JH 89-485, 1989 W. 139234, at *7-8 (D. M. Aug. 30, 1989)
(mem). Fairfax relies on three Maryl and cases in support of

its disgorgenent theory, viz: MGnnis v. Rogers, 262 M. 710,

732 (1962); Sellner v. More, 251 Md. 391, 399 (1968); Honma v.

Friendly Mobile Manor, Inc., 93 Ml. App. 337, 352 (1992), appeal
di sm ssed, 330 Md. 318 (1993).

In the MG nni s case, Raphael Urciolo, a | awer unlicensed
in Maryland, headed a real estate firmthat was al so unlicensed

in this state. MG nnis, supra, 262 M. at 730. Uciolo
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undertook to represent John Rogers in the sale of Rogers's
Maryl and property and ultimtely received approximately $29, 000
in commssions for the sale of Rogers's | and. | d. Urciolo
represented both the buyer and seller at the sale of the
property "w thout divulging his dual role to either.” [d. The
trial court found that the conm ssion charge was a "sham and
gui se" whereby "an unsuspecting and trusting old nman [ Rogers]
was . . . deprived of his life's labors.” [d. The Court held
that Urciolo should forfeit his comm ssion, explaining:

[Unless there is a full disclosure by the

agent, trustee, or attorney of his activity

and interest in the transaction to the party

he represents and the obtaining of the consent

of the party represented, the party serving in

the fiduciary capacity cannot receive any

profit or enmolunent from the transaction.

This 1s true even when the transaction

benefits the principal or client, which does

not readily appear to be the case in this

transacti on.
ld. at 733 (citations omtted).

Sell ner, supra, also involved an old man who was victi m zed

by his agent. Mdore, a real estate broker, presented his client
(WIlliam Sellner) with a proposed contract whereby A. R M nchew
(M nchew) agreed to buy Sellner's land for $650,000. M nchew,
a builder, was well known to Mdore because he sold houses for
him 1d. at 393. The sales contract was a two-page docunent,
not in conventional formthat was witten by More and typed by
Moore's secretary. It contained several provisions that were
very unfavorable to Sellner, including one allowng M nchew

ei ghteen nonths to settle. Under the sales contract, M nchew
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was required to give More a $5,000 check as a deposit. The
deposit was to be held by More until settlenent, at which tinme
M nchew was to pay an additional $163,750, with Sell ner taking
back a first trust for the balance. 1d. at 396. Unbeknownst to
Sel | ner, Moore allowed Mnchew to put up only $2,000 as a cash
deposit with a promise to pay $3,000 |l ater. M nchew never cane
up with the $3,000, and to nake matters worse, More (wthout
Sell ner's know edge) later returned the $2,000 partial deposit
to M nchew. Mnchew |ater assigned a one-half interest in the
sal es contract to the Qudel sky Conpany (Qudel sky), yet Moore did
not advise Sellner of the assignnment. ld. at 395. At
settlenment, Sellner signed the deed and other cl osing docunents,
but Gudel sky and M nchew refused to settle unless they were
granted a 60 foot irrevocable right of way. They nade this
demand despite the fact that purchasers were not entitled to it
under the contract. More knew, prior to settlenment, that the
purchasers were going to nmake this demand for an irrevocable
right of way but did not tell Sellner. Id. at 398. Moor e
subsequently prepared an agreenent whereby he (More), Sellner
and another agreed to pay an attorney $5,000 if the attorney
could obtain the right of way. Moore then tore off the
signatures on the agreenent of everyone but his client, Sellner.
Utimtely, Sellner's |land was condemmed before the |and was
conveyed. Nevert hel ess, More sued Sellner for a real estate

comm ssion. The Court said:
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In comon with nost of the courts of this
country we have held that a real estate
"broker is a fiduciary." Silverman v. Kogok,
239 Md. 71 (1965). In his dealings with his
enpl oyer he "is bound to act in good faith and
to make disclosures of mtters that are
mat erial and mght affect the action of his

enpl oyer in the premses." Coppage v. Howard,
127 M. 512, 523 (1916). (Enphasi s added.)
It has been said that the seller "in the

enpl oynent of an agent to sell his property
bar gai ns for t he di sinterested skill,
diligence and zeal of the agent for his own
exclusive benefit,” Raisin v. dark, 41 M.
158, 159 (1874). In Raisin the Court,
speaki ng through Judge MIler, said al so:

"It is a confidence necessarily reposed
in the agent, that he wll act with a sole
regard to the interest of the principal as
far as he lawfully may. The seller of an
estate is presuned to be desirous of
selling it at as high a price as can
fairly be obtained for it, and the
purchaser is equally presuned to desire to
purchase it for as low a price as he nay.
The interests of the two are in conflict.

But if the sane party be allowed to
act as agent for both it becones his
interest to have this maxim reversed, or
at least to sacrifice the interests of one
or both of his principals in order to
advance his own by receiving double
comm ssion. Hence the laww Il not permt
an agent of the vendor whilst that
enpl oynent conti nues, to assune the
essentially inconsistent and repugnant
relation of agent for the purchaser."” 1d.
at 159-60. (Enphasis added.)

That a broker my forfeit his right to
conpensati on by m sconduct, breach of duty or
| ack of good faith is a proposition which is
now wel | established. Hardy v. Davis, 223 M.
229 (1960); Goss v. Hill, 219 Md. 304 (1959);
Slagle v. Russell, 114 M. 418 (1911); Tillman
v. Sissel, 348 S.W2d 819 (M. 1961).

Id. at 398-99 (enphasis added.)
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Homa, supra, concerned an attorney, Leonard Homa, who
agreed to serve as "Counsel / manuf act ured housi ng consultant” for
Friendly Mbile Manor, Inc. (Friendly), which owmed two trailer
par ks. Id. at 343. Homa arranged for the sale of a trailer
park but failed to notify his client (Friendly) that, after
settlenment, he planned to invest in the purchasing conpany.
Homa also fraudulently msrepresented the nmeaning of a
contractual provision to his client and as a result the
purchaser was allowed to delete the provision. Moreover, Homa
failed to notify Friendly that his son worked for the purchaser.
W observed that "Homa's position vis-a-vis [the purchaser] was
material and in direct conflict with the pecuniary and

negotiating interest of his client, Friendly. . . .," id. at

346, and citing Sellner, supra, held that Homa's breach of his

fiduciary duties "resulted in a forfeiture of his rights to the
conpensation he received fromFriendly in the transaction."”

The commpbn denominator in McGAnnis, Sellner, and Honm is

that the person who sought the comm ssion acted as a "double
agent." Accordingly, those cases stand for the unremarkable
proposition that an agent who has violated his or her fiduciary
duty not to represent a client in a transaction in which the
agent has any adverse interest, w thout the disclosure to the
client of that interest, should receive no conm ssion.

This case is wunlike those Maryland cases in which
di sgorgenent has been held to be an appropriate renedy.

Wei nberg and Green did not represent two sides in the cases for
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which it overbilled. Mreover, in the Maryland cases cited by
Fairfax, the agent's dual representation so infected the client-
agent relationship as to nmke the agent's services either
worthl ess or so nearly worthless as to make the value difficult
to ascertain. By contrast, it is undisputed that the firm
rendered val uabl e services to Fairfax and other Berman-rel ated
entities in the matter for which there was overbilling. The
value of those services was agreed to by the firm and the
client, i.e., standard rate less fifteen percent. Under such

ci rcunstances, we agree with Dresser lIndustries, Inc., supra,

that a law firmis not obliged to disgorge all fees. The
remedies that exist against a |lawer who fraudulently
overcharges a client are already potent. Both actual and
punitive danmages may be awarded if the attorney is sued.
Additionally, severe sanctions, including disbarnment, nay be
i nposed by the Maryland Court of Appeals if a grievance is

filed. W deem those sanctions adequate. See also Arizona

Electric Power Co-op, Inc. v. Beckeley, 59 F.3rd 988, 992 (9th

Cir., 1995) (while sone authority exists for disgorgenent when
an attorney has acted unethically, the "better view' is that
sonme reasonabl e all owance for fees should be nmade) (citing In re

Matter of Chicago & West Towns Railways, 230 F.2d 364, 369

(1982)), cert. denied, 351 US 943, 76 S.C. 837, 100 L.Ed.

1469 (1956); Mar G1. S. A v. Mrrissey, 982 F.2d 830, 840 (2d

Cir. 1993) (in a case where an attorney overcharged his client

by several hundred thousand dollars and received paynent by
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maki ng unaut hori zed w t hdrawal s of over $900,000 froma trustee
account, the Court held that the attorney was not required to
di sgorge his entire fee because, under New York |law, attorneys
"may be entitled to recover for their services, even if they

have breached their fiduciary obligations"); Newrman v. Silver,

563 F. Supp. 485, 496 (S.D.N. Y. 1982), aff'd in pertinent part,

remanded in part on other grounds, 713 F.2d 14 (2d G r., 1983)

(attorney who unconsci onably overcharged his client and thereby
breached his fiduciary duty nevertheless is entitled to the fair

val ue of services rendered); Petition of Rosenman & Colin, 850

F.2d 57 (2d Cr. 1988) (sane). . Glchrist v. Perl, 387
N. W2d 412, 415-16 (St. &. Mnn, 1986) (attorney who breaches
his fiduciary duty to his client nust forfeit all fees).

Puni ti ve Damages and an Accounti ng

Appel l ant asserts in a footnote in its brief: "[The firnj
al so never discussed wth Fairfax its possible claim against
[It] for punitive damages, or Fairfax's right to a conplete
accounting conducted by an i ndependent auditor to determ ne the
actual extent of the overbilling." Fairfax nmakes no effort to
prove that this is true. Fairfax makes no reference to any
docunent or any portion of either the joint record extract or
the record to support that assertion. Except for the sentence
guoted above, the issue was not briefed. That argument is

therefore wai ved. See n.2, supra. See also ACandS v. Asner., et

al ., M. , Slip op. at 21 [No. 92, Sept. Term 1995,

decided Cct. 11, 1996] ("lInasnmuch as the parties have not
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briefed the factual aspects of their legal contention . . . we
do not decide that 1issue, even for guidance at trial.").
Moreover, Fairfax did not even attenpt to show that the all eged
failure to advise Bernan was material .?®

Di scl osure of the Nature and Extent of Overbilling

Fairfax also clains that the trial court "did not credit
the testinony" of any of the firms wtnesses who had first-hand
know edge of what disclosures were made to Berman by the firm
and thus the court relied solely upon "disclosure docunents”
given to Berman. This is untrue. The trial court did observe
that "conmpounding the difficulty of assessing the evidence on
[the disclosure] issue is the lack of credibility the court can
accord the testinony of the main players.” The "main players”
were identified as Hess, Ronald Creaner, Howard MIller, and
Berman. I n concluding that the firmmade full disclosure, the
court considered both the disclosure docunents and the testinony
of the "main players.” She said:

Taken as a whole, with particul ar enphasis
given to the docunents provided, the evidence
proves that Berman was aware the three
proposed repaynent anmounts pertained to nore
t han one account, case and file. The Court
finds that WG made full disclosure of

mat erial facts surrounding the overbilling.

The Court further finds that in the Fall of
1987, WG disclosed to Berman on behal f of

25According to lawers who had dealt with Berman, he was extrenely
litigious and liked to sue others for fraud. |In January 1988, when he signed
rel eases and accepted $110,599 for the firms fraud, he had recently sat through
a fraud trial in which Fairfax had been sued for both actual and punitive
damages. Under these circunstances, telling Berman that a person who commits
fraud can be sued for punitive damages would be |like telling Senator Robert Dol e
t hat he needed 270 el ectoral votes to beconme President.
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Fairfax a systematic, conputerized schene
i npl erented to overbill him The schene had
been in place for sever al years and
enconpassed nul tiple accounts. Bernman wanted
to know exactly what Hess had done and
demanded to see docunentary backup. In
response, he received from Hess a sanple
conmput er sheet which denonstrated how the tine
was inflated. Berman recognized that he had a
serious problem

Berman knew that Fairfax had to investigate
the nature and extent of the wongful conduct.
He recognized the inportance of protecting
hinmself and Fairfax, but decided against
consulting outside counsel. WG did nothing
to entice counsel or cause Fairfax not to
pursue clainms or file suit as a result of the
overbilling. Berman was not thwarted from
pursuing his claim by any inproper promse
extracted by Hess. The Court further finds
that soon after disclosures were nmade, Berman
told Winer what W&G has done and expressed
his pleasure at the prospect of recovering
substanti al anounts of noney.

There was anpl e support for those findings.

Appel | ant next asserts that the docunents he was given by
the firm"do not reveal that there was overbilling in any matter
other than [in the] Ellerin [litigation]." The disclosure set
forth in the joint record extract (Exh. DX1769) <clearly
di sproves this claim?2®

Appel l ant also conplains that prior to Fairfax settling
with the firmfor the overbilling fraud, the firm should have
given him the pre-bills show ng how each account was billed
prior to the fifteen percent "wite-up." Fairfax fails to show

how the absence of the prebills was nmaterial. The firms

26A summary sheet given to Berman shows fees for all work and then shows
adjustnents for the matters settled separately, i.e., the Ellerin and Zurich
litigation.
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obligation to Fairfax was to make full and fair disclosure of
the fraud. To do this, the firmwas not obligated to turn over
every docunent that showed that a bill had been increased by
fifteen percent so long as they truthfully reveal ed what they
had done. Once the firmtold Berman of the systematical nethod
it used to overbill the Berman-related entities, there was no
need to prove that which had al ready been admitted. Appell ant
made no showing that the prebills that were given to Fairfax in
di scovery in connection with the subject case showed greater
overbilling than was the sum for which Fairfax had been
rei mbur sed.

"Undi sput ed Facts"

Appel lant refers to several facts that it characterizes as
"undi sputed. " It clainms the trial judge "overl ooked" these
facts. Appellant says that "Fairfax was falsely told that Hess
acted alone" in overbilling Fairfax. It then cites to a portion
of the joint record extract that sets forth what Berman says he
was told by Hess on Septenber 13, 1987 ) the date when Bernman
first learned of the firms overbilling. Fairfax cites to no
other part of the joint record extract as to this point. In the
pages of the joint record extract containing Berman's testinony
that is referred to by Fairfax, Berman did not testify that Hess
told himthat he acted alone. Mreover, this (alleged) fact was
pl ainly not undi sputed. Judge Harrington found that Bernman was
told in the fall of 1987 that the firmhad used a "systemati c,

conmputerized schene"” involving nmultiple accounts to overbill
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him She also found that Berman even asked to see and was shown
how the conputer program worked. Lastly, the trial court
pl ainly disbelieved Berman's account of what he clained the firm
told himprior to Decenber 31, 1987.

Appel  ant al so clains that Fairfax should have been alerted
as to M. Carbine's "worst case" estimate of Fairfax's cost.
Fairfax characterizes as "undi sputed” the fact that Carbine had
concluded that the firms exposure to Fairfax "as a result of
the overbilling fraud was approxi mately $713, 000 rather than the
$475,000 offered by MIler. . . ." Fairfax refers to the fact
t hat Carbi ne made sone rough notes that were introduced into
evidence. 1In the notes he wote three figures, i.e., $213, 000;
$110, 000; and $390,000. The $213,000 figure had nothing to do
with Fairfax. It concerned the Zurich Ilitigation. The
remai ni ng $500, 000 of the estimte had two conponents, $390, 000
) as possi bl e exposure for the Ellerin litigation ) and $110, 000
) as shown by Carbine's audit.

Fai rfax knew exactly how the firmarrived at the $110, 000
figure (see discussion supra). The $390,000 was Carbine's
estimate of what Fairfax had already paid in fees in the Ellerin
l[itigation. Based on Howard MIller's testinony, which the trial
judge evidently believed, together with the discl osure docunents
received by Berman, appellant knew that it had spent
approximately $430,000 in the Ellerin litigation at the tine it
accepted a check fromthe firmfor $265,000. But according to

Mller's testinmony, from $160,000 to $190,000 of those
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expendi tures would not have been recoverable even if the fee
petition had not been wthdrawn, because these were fees
incurred by Fairfax for fighting Sherwood' s bankruptcy. I n
short, Berman received from MIller essentially the sane
information as contained in Carbine's notes, prior to signing
the releases. Appellant failed to denonstrate that Carbine's

estimte was materi al .

Issue 4. Did the trial judge commt revers-
ible error by requiring that Fairfax
prove the inadequacies of the firms
di sclosure of its billing fraud?

Appel l ant argues that the trial judge "erroneously held
that Fairfax had the burden of proving the |egal insufficiency
of [the firms] billing fraud disclosures.” The court said:

Plaintiff bears the burden to prove that,
in the Fall of 1987, WG failed to disclose
the information that the |aw requires and/or
WG s failure to advise Fairfax in witing to
seek independent counsel renders the executed
rel eases invalid and unenforceabl e.

On its separate claim of malpractice
arising from W&G s representation of Fairfax
in the face of a conflict resulting fromthe
billing fraud, Plaintiff nust prove either
that it received inadequate disclosure of
information on which it based the decision to
wai ve the conflicts or that the billing fraud
created a conflict that could never be cured
and wai ved.

In support of its "wong burden of proof argunent" appell ant
relies on two cases dealing wth the burden of proof in equity
cases when there is a disputed transaction between an attorney

and his clients. See Hughes v. MDaniel, 202 M. 626, 633
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(1953) (burden on attorney to prove by convincing evidence that
he made "a perfectly honest and conpl ete disclosure of all the
i nformati on which he had" concerning the transaction); Baker v.
Oto, 180 Md. 53, 55 (1941) (sane). The first eight counts of
Fairfax's Second Amended Conplaint (the Conplaint) set forth
causes of action at law ) not equity. As to the |law counts, the
trial judge indisputably set forth the correct burden of proof.

As we recently said in Mattingly v. Mattingly, 92 Ml. App. 248,

262- 63 (1992):

In an action at law, the person claimng the
exi stence of a confidential relationship has
the burden of proving that the relationship
exi sts and that fraud by the defendant injured
the plaintiff. Lackey v. Bullard, 262 M.
428, 433 (1971). As the Court of Appeals has
recogni zed, the burden of proving fraud in
such an action at lawis a "heavy one" and may
only be nmet with "clear and convi nci ng proof."
| d. In _a suit in equity, however, if a
plaintiff established the existence of a
confidential relationship, the burden shifts
to the defendant to establish that the
plaintiff's actions were "free, voluntary and
unbi ased.” Millan v. Millan, 222 M. 503, 506
(1960).

(Enmphasi s added.)

The final count in Fairfax's conplaint (Count |IX) asked for
an accounting ) an equitable renmedy. In regard to Count |IX, the
court said, "Fairfax asks this court to exercise its equity
powers and order an accounting at [the firms expense] to
determ ne the preci se amount of overbilling. For the follow ng
reasons, the court declines this request as unwarranted:

4) The claimis outside the statute of limtations.” In its
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brief, Fairfax nmakes no argunment challenging the correctness of
the court's ruling that a judgnment would be entered in favor of
the firmon Count | X because Iimtations barred an accounting. ?
Having failed to claim any error regarding this ruling, the
issue of who had the burden of proving entitlenment to an

accounting is immterial .

V.

Did the trial court err in concluding that the
conflict of interest created by the billing
fraud coul d be wai ved?

In the lower court Fairfax contended that the firms
billing fraud created a conflict of interest with Fairfax that
was so serious that Fairfax could not waive it. This contention
was the basis of their claim of malpractice and constructive
fraud as it related to the conduct of the Ellerin litigation
According to Fairfax, because the firm had an unwaivable
conflict of interest but nevertheless proceeded to act as
counsel for Fairfax in Ellerin, Fairfax was entitled to recover
all damages Fairfax suffered as a result of the loss of the
Ellerin litigation and all fees paid to the firm for their

representation in that Ilitigation. Fai rfax contended, inter

alia, that the firmwas so fearful that Fairfax m ght retain new

2"Technically, the doctrine of laches, rather than the statute of
limtations, barred the claim |In a case such as this, that technicality nakes
no difference. Villareal v. dacken, 63 M. App. 114, 128 (1985) (if an
"anal ogous | egal action would have been barred, the equity action will also be
barred by the nmere lapse of tine, without the necessity for a show ng of
prejudice.")
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counsel that it did not give Fairfax objective advice as to
whet her it should join Aldernan as a third-party defendant in
the Ellerin litigation. Fairfax maintained in the |ower court
that this failure to wthdraw, even though the firm was
ethically required to do so, denied it the right to have
obj ecti ve counsel.

The trial court disposed of the contention regarding the

firms failure to sue Alderman as foll ows:

Prior to any systematic overbilling,
attorneys from WG discussed wth Berman
whether or not to sue Al dernan. It was

Berman's belief that the public would be
offended if Fairfax sued the well-known Towson
attorney. Further, he did not want Al dernman
as an eneny. Additionally, Berman knew that
if Alderman were brought into the case, he
woul d sue W&G and they woul d no | onger be able
to represent Fairfax in the Ellerin matter.
Ber man was adamant that W&G rermain in the case
and not abandon him therefore, he nade the
decision not to allow Alderman into the case.

As the Ellerin cases continued, after the
billing fraud was disclosed, WG again
di scussed these nmatters wth Bernman. The
i ssue of whether or not to allow Al derman in
the case was discussed several tines wth
Berman after he learned of the billing fraud.
When Ellerin Il resulted in a hung jury,
Steven Caplan ("Caplan") expressed his belief
to Berman that Fairfax should sue Al dernan.
Berman rejected this suggestion and conti nued
to express his desire that W&G renain as trial
counsel

WG did not try to keep outside counsel
away fromthe Ellerin litigation at all costs.
WG nade several requests for Fairfax to
consult outside counsel, and was open to the
strategy of permtting or forcing Al derman
into t he Ellerin case, what ever t he
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consequence. It was Berman who chose not to
have outsi de counsel exam ne the work WG had
done, despite his know edge of the billing
fraud.

No credi bl e evidence was presented that WG
intentionally lost the Ellerin litigation, or

gave strategic advice to keep the billing
fraud from being discovered. Despite the
overbilling inflicted on Fairfax, the evidence

supports the finding that the trial team
working on the Ellerin litigation was not
conprom sed by the indiscretion of fellow

attorneys. The trial team gave reasonable
advice to Fairfax throughout the Ellerin
trials.

The Court finds that Berman, on behalf of
Fairfax, wvalidly waived the conflict of
interest that arose from the billing fraud.
Fairfax is not entitled to conpensatory
damages because it did not prove the elenents
of either mal practice or constructive fraud.

Fai rfax does not object to the court's finding that Berman,
on its behalf, waived the conflict, but criticizes the court's
"hi ndsi ght analysis" in regard to whether the conflict, in fact,
interfered with the firms representation of it. The short
answer to this criticismis that the court was obliged to use a
"hi ndsi ght anal ysis" to determ ne whether the firm[as Fairfax
al l eged] sought to keep Alderman out of the case due to the
firms fear that if Alderman was sued the firm would have to
w thdraw and the billing fraud woul d be exposed.

Rule 1.7 of the Maryland Rules of Professional Conduct
provides, in pertinent part:

(a) A lawer shall not represent a client

if the representation of that client will be
directly adverse to another client, unless:
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(1) the |awyer reasonably believes the
representation will not adversely affect the
relationship with the other client; and

(2) each client consents after
consul tation
(b) A lawyer shall not represent a client
if the representation of that client may be
materially l[imted by t he | awyer's
responsibilities to another client or to a
third person, or by the Ilawer's own
i nterests, unless:

(1) the |awyer reasonably believes the
representation will not be adversely affected;
and

(2) the client consents after consultation.

As Fairfax points out, sone conflicts are so serious that
they may not be waived. "When a disinterested |awer would
conclude that the client should not agree to the representation
under the circunstances, the | awer involved cannot properly ask

for such agreenent or provide representation on the basis of the

client's consent.” M. Rule 1.7 cmt. "The critical questions
are the likelihood that a conflict will eventuate and, if it
does, whether it wll materially interfere wwth the |awer's

pr of essi onal judgnent in considering alternatives or foreclose

courses of action that reasonably shoul d be pursued on behal f of

the client." 1d. " The test for determ ning whether there is
an inpairing conflict is probability, not certainty.'" Tydings

v. Berk Enters., 80 Md. App. 634, 639 (1989).

The trial judge recognized that sone conflicts could not be
wai ved and evaluated the testinmony of three experts on the
subject to determne waivability. Fairfax called a |aw
professor, Charles Wl frum and a practicing attorney, WI bur

Preston, as experts. Prof essor Wl frum correctly defined an
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unwai vabl e conflict as one "which a disinterested | awer would
advise a client not to waive." According to Professor Wl frum
t he hypothetical disinterested | awer nust use an objective test
and not base his or her decision on his subjective belief as to
the fairness of a particular lawer. Using this test, Professor
Wbl frum opined that the billing fraud created an unwaivable
conflict that required the firmto withdraw from representing
Fairfax despite the disclosures nade and the rel eases signed by
Ber man. 28 Wl bur Preston, a well-respected Baltinore trial
| awyer, concluded that the firm had an unwai vable conflict of
interest based on the billing fraud. Preston, however, was
unabl e to give specific reasons to support this assertion.?

Thomas Murphy, a |lawer wth substantial experience in the
application of ethical principles to the practice of |aw,
testified for the firm The trial judge accepted Mirphy's
conclusions and (inpliedly) rejected those of Wlfrum and
Preston. M. Mirphy's testinony and the court's eval uati on of
it were summari zed:

Mur phy testified that W&G s overbilling of
Fairfax created a conflict of interest because

it mde WG s interest paranount to the
client's. However, Mirphy explained that this

28None of the testimony of Professor Wl frumis in the joint record
extract. Sonme of the testinony, however, is sumarized in the trial judge's
opi nion, and we have pharaphrased that summary. See n.2, supra. Neither party
chal l enges the correctness of the trial judge's summary. The trial judge did not
sumari ze the reasons given by Professor Wl frum for his opinion

2W | bur Preston testified, inter alia, that the fact that the firms
attorneys were material witnesses to the transactional work in Ellerin and to
events that occurred when Fairfax attenpted to | evy on property in the home of
one of the General Partners after the first Ellerin trial, nade the conflict
unwai vabl e. On appeal, Fairfax does not claimthat this conflict was unwai vabl e.
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conflict did not mandate wi thdrawal. Accord-
ing to Mrphy, when a |awer overbills a
client, the lawer incurs two obligations:
(1) the lawyer nust disclose the overbilling
to the client; and (2) the | awer nust renedy
any harm done to the client. Wth regard to
t he degree of disclosure necessary to allow a

valid waiver, appropriate and adequate
i nformation nmust be given to the client so the
client can appreciate its significance. | f

these obligations are perfornmed to the
client's satisfaction, Mirphy opined that the
conflict caused by overbilling is cured. The
| awyer's interest is no |onger superior to the
client's.

In his opinion, WG nade adequate dis-

closures of the billing fraud to Berman and
paid fair conpensation to renedy the harm
caused. In making this assessnent, Mirphy

noted that Berman is a sophisticated business-
man with access to many |awers from well -
regarded law firns to assist him He al so
considered the $275,000 paid for the fee
petition withdrawn in the Ellerin litigation,
and the $90, 000 paid for the dismssal of the
Zurich matter as a result of the overbilling.

Mur phy al so based his opinion on evidence
of Berman's satisfaction with the resolution
which he found in statenments Berman made to
Weiner shortly after WG disclosed the
overbilling and Berman's statenents to Ml ler
in January 1988 that he was happy with the way
things were resolved and wanted to nove
forward

In his opinion, the conflict that existed
bet ween W&G and Fai rfax because of the billing
fraud had been cured and therefore could be
wai ved by Fairf ax.

The Court finds this testinony persuasive.
The inherent conflict caused by the over-
billing was resolved to the satisfaction of
Fai r f ax. Once the conflict was cured, it
ceased to exist. The court is not persuaded
that, despite the cure of the conflict, a
| awer would be forever barred from further
representation of a client in this situation.
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The sole argunent put forth by Fairfax as to why the trial
court was clearly erroneous when it held that the conflict was
wai vable is because (allegedly) a disinterested |awer would
have concluded that the firms post-billing fraud "would |ikely
color [the firms] advice with regard to any issue that m ght
result inthe billing fraud being revealed.” This leads to the
guesti on: On what issue in the Ellerin litigation mght a
disinterested | awer conclude that the firmis advice could be
conprom sed by the prior overbilling? On the issue of whether
the fee petition should be reinstated, Fairfax answers.
Fairfax's support for that answer is unorthodox ) at least if
one is attenpting to prove that the trial court was clearly
erroneous. 3 Rather than point to any testinony by any witness,
expert or otherwi se, who testified that a disinterested | awer
woul d conme to this conclusion in regard to reinstatenent of the
petition, Fairfax sinply posits that the risk is too great and
goes on to another issue. Left undiscussed by Fairfax is why
any attorney woul d advocate reinstating the fee petition in the
Ellerin case.

Qoviously, if all conpetent |awers would answer "No" to a
| egal question posed by a client, then an attorney with a
conflict who also answers "No" has not allowed the conflict to
color his or her judgnent. It was undisputed that trial counsel

for the guarantors and Ceneral Partners had subpoenaed the

%0The trial court held that Fairfax had failed to prove the conflict was
not wai vabl e.
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"back-up" docunents for the fee petition. |If the petition had
been reinstated, discovery of the billing fraud woul d have been
i nevi tabl e. To say the least, this would not have been a
favorabl e developnment from Fairfax's viewpoint because the
central issue in the Ellerin trial was the honesty, vel non, of
Bl um and ot her nenbers of the firm As far as is shown by the
briefs and joint record extract, there was not a scintilla of
evi dence that any conpetent |awer would have given any answer
other than "No" if the question arose as to whether the fee
petition should have been reinstated. Therefore, the trial
judge did not err in accepting the testinony of M. Mirphy and

ruling that the conflict was waivabl e.

VI. OIHER ARGUMENTS

Fairfax raises five additional argunents that, for
conpl eteness, will be addressed.
1. Wei nberg and Green's Failure to Wthdraw
In The Face O The Unwaivable Conflict
Made It Liable For The Qutcome O Ellerin
And Required It To D sgorge All Fees That
It Was Paid By Fairfax Wiile The Confli ct
Exi st ed.
The sole premse for this argunent is that the conflict was
unwai vable. It was not. See Part V, supra.
2. The Trial Court Erred In Concl udi ng That
Fairfax Released Its ClaimFor Legal And
Equitable Relief Arising Qut O WG s
Billing Fraud.
Legal and equitable relief was denied for several reasons ) one

of which was that the statute of limtations barred them The
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trial judge did not err when she ruled that the transactiona
mal practice clains and those for fraud and constructive fraud
were barred by limtations. See Parts | and 11, supra. The
court's ruling that the statute of Ilimtations barred the
equitable claim (accounting) set forth in Count |X was not
appeal ed. Because these clains were barred for other reasons,
it isimaterial as to whether they were also barred by rel ease.
3. The Trial Court Erred In Holding That
Fairfax's Conflict Caim Arising Qut O
WG s Billing Fraud Was Barred By The
Doctrine O Uncl ean Hands.
The trial court entered judgnment on all negligence counts
"to the extent that these counts address any conflict of
interest resulting fronf the overbilling of Fairfax for the
foll ow ng reasons:
A Fairfax did not prove that there was any
remai ning conflicts of interest foll ow ng
the disclosure and resolution of the
overbilling in 1987 and 1988;
B. The untrut hful ness of Fairfax's w tnesses
in this trial required the conclusion
t hat Fairfax does not have clean hands to
pursue this relief.
The trial court was correct in regard to Reason A See
Part V, supra. It is inmmterial as to whether she was al so
correct as to Reason B
4. The Trial Court Applied Incorrect
Principles O Proximate Causation In

Concl udi ng That Fairfax Coul d Not Recover
For WG s Transacti onal Ml practi ce.
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This argunent is immterial because the transactional
mal practice claimwas barred by the statute of limtations. See

Part |, supra.

5. The Trial Court Erred In Concluding That
Fairfax's Claim Arising Qut O WG s
Transactional Mal practice Was Barred By
The 10K Rel ease.

This argunent, too, is immaterial because the statute of

limtations barred this claim See Part |, supra.

JUDGVENT AFFI RVED;
COSTS TO BE PAI D BY APPELLANT.
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