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This appeal arises from a fatal autonobile accident that
occurred in Washington County on January 17, 1997. Thirty-seven
year old Rebecca Faith (“Rebecca” or the “decedent”), a passenger
in a vehicle driven by nineteen year old Tinothy Lee Keefer
(“Keefer”), appellee, was killed when the car collided wth a
utility pole. On April 15, 1997, a wongful death and surviva
action was filed against appellee in the Crcuit Court for
Washi ngton County by the decedent’s husband, Henry Faith (“Henry”),
individually and on behalf of the decedent’s estate and the
coupl e’ s daughter, Tricia N cole, and by Steven Rhyne (“Rhyne”),
t he ex-husband of the decedent, on behalf of, Daniel Rhyne, the son
of Rhynme and the decedent. The plaintiffs below are the appell ants
here.?

After the circuit court granted appellee’s Mtion for Sumrary
Judgnent, appellants tinely noted this appeal. They present two
guestions for our consideration, which we have rephrased:

l. Did the circuit court err in denying appellants

Motion in Limne, seeking to exclude appellee’s
bel ated answers to interrogatories, filed after
Keefer had invoked his privilege under the Fifth

Amendnment ?

1. Did the circuit court err in granting summary

1 Appellants’ brief only refers to Henry as appellant, while

appel l ee’ s bri ef names bot h Henry and Rhyne as
“Plaintiffs/Appellants.” But, the Notice of Appeal is captioned:
“PLAI NTI FF(S) HENRY FAITH, et al.” Mreover, the caption of the

conpl aint nanes the follow ng persons as Plaintiffs: “HENRY FAl TH
| NDI VI DUALLY AND AS HUSBAND OF REBECCA FAITH AND AS PERSONAL
REPRESENTATI VE OF THE ESTATE OF REBECCA FAI TH AND AS FATHER AND
NATURAL GUARDI AN OF TRICI A NI COLE FAI TH, | NFANT AND STEVEN RHYME AS
FATHER AND NATURAL GUARDI AN OF DANI EL RHYME, | NFANT C/ O CHARLES
MENTZER [ APPELLANTS ATTORNEY]. . . .~



judgnment in favor of Keefer based on contributory
negl i gence, assunption of the risk, and agency?

For the reasons that follow, we shall uphold the trial court’s
deni al of appellants’ notion in |[imne, but reverse the award of
summary judgnent in favor of appellee. Accordingly, we shall

remand the matter to the circuit court for further proceedi ngs.

Fact ual Summary?

Shortly before 1:47 a.m on January 17, 1997, appellee was
driving eastbound on Maryland Route 144 (also known as Western
Pike), in a 1989 Ford Mustang GTI that was co-owned by Rebecca and
her husband, Henry. Western Pike is a two |lane roadway with a
posted speed |imt of 40 mles per hour. Two yellow road signs
were posted on the approach to a curve in the road, warning of the
curve and a maximum speed of 30 mles per hour. As Keefer
proceeded around the bend of the curve, at or near the intersection
of Round Top Road, he lost control of the vehicle. The car
collided wwth a utility pole, causing the pole to snap in half.
Rebecca, the vehicle' s only passenger, suffered a crushed chest
when the side of the vehicle coll apsed.

Kristine Brown was the first person on the scene.® She had

2 Qur factual summary is derived largely from the parties
briefs, the police report, the deposition of Deputy Richard
Schl eigh on May 7, 1998, the deposition of Dr. Howard Weeks on My
7, 1998, and appellee’s Answers to Interrogatories.

3 The record contains a discrepancy as to the spelling of the
(continued...)
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been headi ng westbound on Maryland Route 144 when she saw the
Mist ang travel i ng eastbound at an estinmated speed of 65 or 70 m |l es
per hour. Monents later, M. Brown heard the collision and
i medi ately turned to check on the condition of the people invol ved
in the accident. She pronptly called for nedical assistance.

Fire and rescue personnel extricated appellee fromthe vehicle
and transported himto Washi ngton County Hospital. Deputy Richard
Schl ei gh of the Washi ngton County Sheriff’'s Departnent, who was the
first police officer at the scene, testified at his deposition on
May 7, 1998, that he was notified of the accident at 1:47 a.m and
arrived at the scene at 2:07 a.m The deputy stated:

Wen | first arrived | observed a black Mustang. It had

damage to the passenger side where it was--had inpacted

a utility pole. The driver’'s seat was enpty, the

passenger|[’s] seat still had a femal e occupant in it who

was deceased.

Deputy Schleigh further testified that there was a prom nent
odor of alcohol in the car and that “[s]everal Busch Lite 32-ounce
beer bottles were found on the passenger side floor.” The deputy
did not recall whether the bottles were open, however. He al so
reported that a blood sanple taken from Keefer at the energency
roomreveal ed that his blood al cohol |evel measured “0.18 grans of

al cohol per 100 mllinmeters of blood,” and that “[d]riving while

intoxicated is 0.1" grans of alcohol per 100 mlIlineters of bl ood.

(...continued)
W tness’s nane. In the police report, her nane is spelled
“Kristine Brown.” In the transcript of Deputy Scheleigh's

deposi tion, however, her nanme is spelled “Christine Brown”.
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As to the cause of the accident, the deputy stated:

The primary cause of the accident was the high speed

causing . . . [appellee] to be unable to negotiate the
turn of the curve in the road. Secondary woul d have been
t he al cohol concentration. It would have inpaired his

ability to operate the vehicle properly.

At his deposition on May 7, 1998, Dr. Howard Meeks, a nedi cal
exam ner, explained that neither a blood analysis nor an autopsy
was perforned on the decedent, because “the crushing injury [to
Rebecca’s] chest wall” was the obvious cause of death. I n
addition, Dr. Meeks opined that, based on the “severity of [the]
crushed chest,” the decedent did not suffer any conscious pain and
suffering as a result of the collision; death “occurred instantly
upon i npact.”

As a result of the collision, appellee was crimnally charged
with hom cide by notor vehicle while intoxicated, hom cide by notor
vehicle while under the influence of alcohol, driving while
i ntoxi cated, negligent driving, and driving at an unreasonable
speed. Those charges were pending during nmuch of the discovery
phase of the civil suit, and were not resolved until April 1998.

On July 21, 1997, appellants’ counsel had witten to
appel | ee’s counsel, stating: “Enclosed is a conplete set of
pl eadings filed in the above matter. Wen you deemit appropriate,
pl ease answer the pleadings[.]” 1In his brief, appellee clains that
the “pl eadings” included Interrogatories, a Request for Adm ssions
of Fact, and a Request for Production of Docunents. On August 7,
1997, appellee filed a Certificate Regarding D scovery, indicating
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that he served on appellants’ counsel a Response to the Request for
Adm ssions of Fact and Request for Production of Docunents.
Subsequently, on Novenber 14, 1997, the circuit court issued a
schedul i ng order requiring conpletion of all discovery by May 15,
1998.

Appel | ee was deposed on February 16, 1998. At the outset of
the deposition, Keefer’'s |awer noted that he had advised
appel l ants’ counsel that Keefer intended to invoke his Fifth
Amrendnent privil ege because of the crimnal charges pendi ng agai nst
him His counsel further noted that, upon the conclusion of the
crimnal matter, Keefer would be available to answer any questions
concerning the collision. Keefer’'s attorney said:

| was advised by M. Beasley [the attorney
representing Keefer in his crimnal case] that the
crimnal trial is scheduled for April of this year, and
prior to the crimnal trial going forward he was not
going to permt M. Keefer to answer any questions which
mght violate his Fifth Anmendnent right of self
incrimnation because of the pending crimnal trial.

Last week | spoke to [appellants’ counsel] and
advi sed himthat today’s deposition m ght be very short
and fruitless because of M. Beasley's concerns, and
asked if we could postpone it. [Appellants’ counsel]...
said that he would prefer to nove forward.

| note that the scheduling order in this matter
i ndi cates that discovery cutoff is not until m d-May.
M. Beasley has advised ne that after M. Keefer’s
crimnal trial in April [1998] he wll permt M. Keefer
to answer any questions that [appellants] may have with
regard to the accident of January 17, 1997.

| explained this to [appellants’ counsel], and it
was his indication that he preferred to go forward with
today’ s deposition.

Accordingly, Keefer answered only a few questions. He
testified that the “last two or three weeks that she was alive,”
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Rebecca lived in a boarding house in Hancock, Maryland, where he
al so resided. Keefer also said that he had only known the decedent
for “[a] couple of weeks,” and acknow edged that they had been
involved in a sexual relationship. Thereafter, appellee asserted
his Fifth Anmendnment privilege each tinme he was questioned about the
col l'i sion.

Henry was al so deposed on February 16, 1998. He averred that
for the two weeks prior to the collision, Rebecca lived at hone
with him from Monday through Thursday, but on the weekends she
resided in an apartnent in Hancock, “to get her head straight.”
Henry al so testified that Rebecca had been treated for a drinking
probl em “during the summer” before the accident. Apparently, the
decedent was required to undergo treatnent due to “an al cohol
conviction for driving.”

According to Keefer, in April 1998 he “pled guilty to hom ci de
by notor vehicle while intoxicated as a result of crimnal charges
brought against [him for the accident which gave rise to the
lawsuit.” Thereafter, in correspondence dated My 19, 1998,
appellee’s counsel reiterated to appellants’ counsel that Keefer

was avail able for deposition. The letter stated, in pertinent

part:
Prior to the start of M. Keefer’s deposition, | advised
you that [Keefer’s crimnal attorney would not permt him
to answer certain questions] . . . based on the

[ p] endency of his crimnal trial which was schedul ed for
April of this year. As you know, M. Keefer pled guilty
in that matter and was sentenced.
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Pursuant to the agreenment placed on the record, M.
Keefer is now avail able to answer any questions by way of

deposition and | expect to have his signature on the
encl osed Answers to Interrogatories in the next several
days.

* * %

| al so advised you that | would be preparing a Mdtion for

Summary Judgnent . | will probably include, in that

Motion, the assunption of risk argunent based on the

information in M. Keefer’'s Answers to Interrogatories

with respect to Ms. Faith’s purchase of the al cohol that

he drank that evening .

Appel l ants opted not to re-depose Keefer. In their brief,
appel l ants assert that appellee’s “11'" hour offer [to re-depose
Keefer] was at [appellants’] expense, and was extrenely late in
[their] preparation for trial.”

Appellee filed his “Answers to Interrogatories” (the
“Answers”) on May 19, 1998, four days after the discovery deadline
est abl i shed by the scheduling order. Al t hough the Answers were
provided nearly ten nonths after they had been served, and shortly
after the May 15, 1998 discovery deadline, appellants had never
nmoved for sanctions or to conpel discovery pursuant to Ml. Rule 2-
432.

In the Answers, appellee recounted the events that led to the
collision. He said:

| cannot remenber everything | had done in the

twenty-four hour period before this occurrence. However,
to the best of nmy recollection, on the evening before

this occurrence [January 15, 1997], | had spent nost of
the evening drinking beer wwth Rebecca Faith in her room
at the boarding house where we |ived. | next saw the

decedent, Ms. Faith, the follow ng evening [January 16,
1997] at approximately 9:00 p.m She picked ne up on the
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street in Hancock, Maryland and we went to the Dead End

Li quor Store, where she purchased a pint and a half of

whi skey and a twelve pack of beer. W drove around

Hancock and fini shed the whi skey and the beer. M. Faith

then drove back to the Dead End Liquor Store where she

pur chased anot her half pint of whiskey, which we drank in

t he bank parking lot in Hancock. . . .

We then drove to Shoenagles [a bar] in Little

Ol eans, Maryland. Wiile there, we continued to drink

whi skey and beer until we left Shoenagl es at

approximately 1:00 a.m W were returning to our room ng

house i n Hancock when the accident occurred.

In addition, Keefer clainmed that although Rebecca knew he was
under the legal drinking age, she purchased al cohol for him He
al so asserted that, despite know ng he was intoxicated, Rebecca
insisted that Keefer drive honme. Appellee stated: “As [he and the
decedent] were |eaving Shoenagel es [ Rebecca] took the keys to her
vehicle, threw them on the ground and told [Keefer], ‘You drive,
you' re driving ne hone.’”

On June 5, 1998, appellee noved for summary judgnent. Keefer
argued that, under the doctrine of inputed negligence, Rebecca, as
the passenger and owner of the vehicle, was presuned to have
consented to appellee’s negligent operation of the vehicle.
Appel l ee also clainmed that, because Rebecca gave him the keys to
the vehicle and asked him to drive hone, he was acting as her
agent. Therefore, under the doctrine of respondeat superior, he
contended that appellee’ s negligence was inputed to the decedent,
thereby barring appellants’ recovery. Addi tionally, Keefer
asserted that appellants’ clains failed based on the doctrines of

contributory negligence and assunption of risk. Keefer’s position
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was predicated on his contention that Rebecca had asked him to
drive “with full know edge that he was not old enough to drink, but
had been drinking with her, alcohol which she had purchased for him
for several hours prior to her giving himthe keys.”

On June 23, 1998, appellants filed a “Mdtion in Limne to
Preclude Testinony of the Defendant as to the Cccurrence.” I n
their notion, appellants noted that at Keefer’s deposition on
February 16, 1998, Keefer “invoked his Fifth Arendnent privilege on
several occasions each of which was in response to questions about
events taking place on the day of the accident.” Al t hough
appel I ants acknowl edged t hat Keefer had an absolute right to invoke
the privilege in response to their questions, they argued that, by
doi ng so, Keefer was “preclude[d] . . . fromtestifying on that
particul ar subject matter in any future proceeding . . . .~

Appel l ants al so opposed appellee’s sunmary judgnment notion.
They argued, inter alia, that appellee “launched a three prong
attack against [their] right to atrial . . . based upon facts that
can not be put into evidence by [appellee] as he can not now
‘testify’ as to any of the facts, particularly as now set forth in
his | ate responses to discovery.”

I n opposing appellants’ notion in |imne, Keefer argued that
he had not thwarted the discovery process by invoking his Fifth
Amendnent  privil ege. He clainmed that, at his deposition,

appel l ants knew that he intended to invoke his Fifth Amendnent



privil ege because of the crimnal charges then pending agai nst him
Mor eover, Keefer noted that his counsel had suggested postponenent
of the deposition until after the crimnal trial, which was then
scheduled for April 1998, but appellants chose to proceed.
Addi tionally, Keefer clainmed that, followng the crimna
proceedi ngs, he offered to resune his deposition.

Followi ng a hearing on July 6, 1998, the circuit court denied
appel lants’ notion in limne and granted summary judgnment in favor
of appellee. As to the notion in limne, the trial court stated:

While at the tinme of the deposition, crimnal charges
were pending, the court took the plea in the crimna
charges in this case in April of this year, uh, discovery
apparently ended in md-May, so there was tine to take
anot her deposition and that’s been, apparently, admtted
by counsel here that there was discussions concerning
depositions. [Appellants], however, elected not to take
advantage of that opportunity because [they] felt, uh,
under the law, that . . . once he's invoked his Fifth
Amendnent rights he cannot cone forth and testify later.
So, apparently there was repeated offers to have anot her
deposition taken, but for reasons stated, [appellants]
did not exercise . . . [their] right to do so. Now, as
I indicated at the beginning of the deposition
transcript, itself, it appears that a di scussion did take
pl ace indicative of Keefer’s desire to invoke the Fifth
Amendnent at that tinme, but to be deposed after the plea
bargain, which apparently took place in April. 1, you
know, | think since [appellants were] aware of this
situation, and knew the situation [they were] given the
opportunity to depose [appellee] again, uh, even though
[they] desired to take the initial deposition know ng
that the Fifth Anmendnent privilege was gonna be invoked,
and | assume that was for trial tactic purposes, the
point is [they have] not done so. This is noot anyway
because even though it’s after discovery guidelines,
deadline, [appellee] did file answers to interrogatories
whi ch were attached to the notion for summary judgnent.
And, of course, in those answers, it discussed the
incident and events leading up to it, including the
intoxication and the deceased’s actions in allegedly
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getting [appellee] to operate the notor vehicle when the
unfortunate accident occurred. Even though the answers
to the interrogatories were filed after the discovery
deadl i ne, you know, absent any showi ng of prejudice to
[ appel | ants] because of |ateness, | feel [appellee] could
testify about the [content] of the interrogatories.

Wth respect to sunmary judgnent, the court said:

We have an unfortunate situation. It’s obvious to the
court that the decedent was, at [the tinme of the
collision], estranged fromher famly, was living in a
boardi ng house where [appellee] also resided. Wthout
getting into the rel ationship between the decedent and

[ Keefer], it is wuncontradicted that on the day in
question . . . copious anmounts of al cohol were consuned
during the afternoon and evening hours, and that the
al cohol was provided by the . . . decedent . . . . And as

contained in the answers to interrogatories, which have
not been disputed, and as | said, credibility of

the witnesses is not before ne at this tine, . . . the
two individuals then went to [a bar in] Little Ol eans
.o And unfortunately . . . additional alcohol was
consumed . . . . The car is owned by the decedent

[ Keefer] has the car keys, this court can reasonably
infer were given to him by the decedent, and was
instructed to drive hone. Unfortunately, this tragic
acci dent occurs on the way home. Concerni ng whet her or

not there could be, at the time of trial, introduction of
: whet her or not [Keefer] was intoxicated at the
time, | think it can reasonably be inferred that people

that drink during the afternoon and drink all night, that
there’s certainly a problemw th their ability to operate
a nmotor vehicle. But also | think there’s an indication
in here that [there would be] testinony concerning a high
rate of speed. . . . [T]he burden of proof, at |east for
t he judgnent purposes, or notion purposes, has been net
under the agency theory and, al so, contributory
negl i gence and assunption of risk.

We shall include additional facts in our discussion.
Di scussi on
|. The Motion in Limne

In their challenge to the trial court’s denial of their notion
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inlimne, appellants maintain that once Keefer invoked his Fifth
Amendnent privilege at the deposition, he was forever precluded
fromtestifying about the events of January 17, 1997. Appellants
al so claimthat the Answers shoul d have been excl uded because they
were not filed within the time provided by the My 15, 1998
di scovery deadline or within the tine provided by Ml. Rule 2-421.4
We shal |l address these argunents seriatim

Appellants maintain that the Answers shoul d have been excl uded
because Keefer used his Fifth Arendnent privilege as a shield to
hi nder appellants’ preparation for trial and then as a sword to
obtain judgnent in his favor. To support their contention,
appel l ants rely on Kraner v. Levitt, 79 MI. App. 575, cert. deni ed,
317 M. 510 (1989). There, Levitt and Kranmer entered into a
busi ness arrangenent, in which Levitt agreed to |lend noney to
certain borrowers, and Kraner and his partner would act as | oan
brokers, collecting nonthly paynents, deducting their fee, and
remtting the balance to Levitt. Kramer, 79 M. App. at 577. The

| oans were secured by deeds of trust in which either or both of the

* Appellants’ tineliness argunent appears in the body of their

brief in one sentence. They state that the court erred when it
“failed to exclude Keefer’s Answers which were submtted after the
di scovery deadline and subsequent to Keefer’s refusal to answer
gquestions at a properly noted deposition.” (Enphasi s added).
Their remaini ng di scussion concerning the untineliness of Keefer’s
Answers is set forth in several footnotes. Although appellants do
not clearly articulate that the Answers shoul d have been excl uded
because they were not filed within the thirty days provided by M.
Rul e 2-421(b), we shall assume that this argunent is included
within the scope of their tineliness argunent.

-12-



brokers were nanmed as trustees. | d. In Septenber 1983, the
br okers advi sed Levitt that they had m sappropriated certain funds
because of an unexpected reversal of fortune. | d. Thereafter
Levitt discovered that all of the borrowers had repaid their |oans
and all of the repaid nonies had been m sappropriated by the
brokers. 1d.

Levitt filed suit against both Kramer and his partner, but the
|atter failed to plead and a default judgnment was entered agai nst
him 1d. at 578. During the discovery phase, Kranmer objected to
Levitt’'s request for adm ssions, interrogatories, and docunent
requests, on the ground that a response would “violate his
constitutional rights, including those under the Self-Incrimnation
Clause of the Fifth Anmendnent to the Constitution of the United
States and Article 22 of the Maryland Decl aration of Rights.”® Id.
at 579 (footnote omtted). Levitt noved to conpel discovery, but
the court denied the notion. | d. At trial, Levitt noved in
limne, seeking to prevent Kranmer from calling any witnesses to
testify about the transactions that Kramer refused to discuss in
the discovery requests. |d. at 582. After the trial court granted

the notion, Kraner appeal ed.

5> The Court of Appeals has recognized that Article 22 of the
Maryl and Declaration of Rights is in pari materia with the Fifth
Amendnent privil ege against self-incrimnation. See R chardson v.
State, 285 M. 261, 265 (1979). Article 22 states: “That no man
ought to be conpelled to give evidence against hinself in a
crimnal case.”
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In upholding the trial court, we noted that “the Fifth
Amendnent privil ege against self-incrimnation has |ong been held
to be properly asserted by parties or wtnesses in civil
proceedings,” id., and that it “applies not only at trial, but at
the discovery stage as well.” | d. At the time of discovery,
Kramer was “not under indictnent or faced with a crimnal
prosecution or disciplinary action, [but] he could reasonably fear
that the information gained from his adm ssions mght furnish a
basis for such charges.” Id. at 583 (footnotes omtted).
Nevert hel ess, we recognized that “*if a party is free to shield
hinself with the privilege during discovery, while having the full
benefit of his testinony at trial, the whole process of discovery
could be seriously hanpered.’”” [1d. at 587 (quoting 8 C. Wight &
A MIller, Federal Practice and Procedure: CGvil 8§ 2018 Supp. at 63
(1970, 1988 Supp.)(footnote omtted)). Mor eover, we recognized
that “when a defendant in a civil action pleads his privilege
against self-incrimnation in response to discovery requests, he is
prohibited fromtestifying at trial on matters pertaining to those
requests.” ld. at 588 (citations omtted). Accordingly, we
concl uded that although a party nmay assert his privilege, he may
not “use this privilege as a neans to hide w tnesses [or other
rel evant evidence] until trial.” Id. at 589 (enphasis added).

Nevert hel ess, Kraner did not countenance, as appellants urge,

t hat whenever a party invokes his Fifth Armendnent privilege, he or
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she is forever precluded fromgiving testinony in any form about
the previously undisclosed matter. The concern in Kramer was about
soneone who had invoked the privilege, thereby thwarting di scovery
of relevant facts, and who then sought to rely on those undi scl osed
facts at trial. Those concerns are not present here. Unlike the
def endant in Kraner, appellee did not assert his privilege in order
to conceal facts until trial. | nstead, he sought a relatively
brief delay in discovery, until resolution of his pending crimnal
char ges. Keef er advised appellants of his intent to assert the
privilege for a limted period of tine, and offered to resune his
deposition when the crimnal charges were resolved. Once the
crimnal charges were resolved, which was in advance of trial
appel l ee furnished the Answers. Significantly, appellants do not
conplain that, during the period when appellee relied on his Fifth
Amendnent privil ege, inportant evidence or discovery opportunities
were forever |ost.

Several of the cases that appellants cite in their brief
support our view that appellee’ s invocation at his deposition of
his Fifth Anmendment right did not strip the court of its discretion
to consider the content of his Answers in connection with the
summary judgnent notion. For exanple, in Federal Trade Conmin v.
Sharp, 782 F. Supp. 1445 (D. Nev. 1991), the court permtted the
defendant to submt an affidavit in response to the FTC s notion

for summary judgnent, although the defendant had previously invoked
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his Fifth Amendnent privilege and refused to answer deposition
guestions relating to his know edge of alleged m srepresentations.
The court found that the defendant’s use of the privil ege was not
“‘strategic’”, id. at 1452, because, at the tine of the deposition,
t he defendant was under indictnent. Id. As the indictnment was
| ater dismssed, the court reasoned that “it was not surprising
that [the defendant did] not feel the sane conpulsion to assert his
[Flifth [ Almendnent privilege at this tine.” 1d. Moreover, the
court found that the FTC was not prejudiced when the defendant
i nvoked his Fifth Arendnent privil ege, because the FTC was able to
obtain relevant information el sewhere. See also Federal Trade
Commin v. Kitco of Nevada, Inc., 612 F. Supp. 1282, 1290 (D. M nn.
1985) (permtting testinony of a defendant who previously refused
to answer deposition questions based on his Fifth Amendnent
privilege).

The case of In re John Ednond, 934 F.2d 1304 (4'" Gr. 1991),
on which appellants rely, is distinguishable from the facts
att endant here. In that case, the bankruptcy court refused to
all ow use of an affidavit offered by the defendant after he refused
to submt to a deposition. The controversy arose when the Consuner
Protection Division, Ofice of the Attorney CGeneral for the State
of Maryland, (the “Division”) brought an adm nistrative action
agai nst the defendant. After the hearing officer determ ned that

the defendant violated certain provisions of the Consuner
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Protection Act, the defendant filed for bankruptcy, and the
Division filed an action in the bankruptcy court to forestall
di scharge. Thereafter, the defendant noved for summary judgnent,
offering his own affidavit in support of the notion. The Division
objected, contending that the defendant had invoked “his Fifth
Amendnent privil ege throughout discovery frustrating the nounting
of a solid defense to the summary judgnent notion.” |d. at 1306.

The Fourth Crcuit concluded that the defendant’s refusal to
consent to a deposition justified the bankruptcy court’s decision
to strike the affidavit. Id. at 1309. It reasoned:

By selectively asserting the Fifth Anendment privil ege .

: the defendant attenpted to insure that his

unquestioned, wunverified affidavit would be the only

ver si on. But the Fifth Amendnent privilege cannot be

invoked as a shield to oppose depositions while

discarding it for the Ilimted purpose of making
statenents to support a summary judgnent notion.
| d. at 1308.

In marked contrast to the defendant in In re John Ednond
Keefer offered to resune his deposition. By refusing to do so,
appellants insured that the Answers were the only account of the
collision. They may not be heard to conplain about a situation
they hel ped to create.

The case of Securities & Exch. Commin v. Zinmrerman, 854 F.
Supp. 896, 898 (N.D. Ga. 1993), is also inapposite. There, the

defendant invoked his Fifth Amendnent privilege against self-

incrimnation with respect to the SEC s di scovery. The SEC noved
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to conpel the defendant to waive his privilege, or, alternatively,
to exclude the defendant’s use of the information he wi thheld. 1d.
at 898. The defendant, who had not been indicted, argued that
“depending on the outconme of the crimnal investigation, he may
wai ve his privilege and testify.” 1d. at 898-99. The defendant
al so suggested that if he decided to testify, he would “nake
hi msel f avail able for deposition and [woul d] respond to discovery
requests to which he had previously asserted his Fifth Arendnent
privilege.” 1d. at 899.

The court recognized that “The Fifth Amendnent privilege
cannot be invoked to oppose discovery and then tossed aside to
support a party’' s assertions [after discovery is over].” Id. at
899 (citing McGahee v. Massey, 667 F.2d 1357, 1362 (11t" GCir.),
cert. denied, 459 U S. 943 (1982) and In re Ednond, 934 F.2d at
1308). It observed that the defendant “waited until after the SEC

filed a notion for sunmmary judgnent to make his decision as
to whether to stay silent or not.” 1d. Because discovery had been
conpl eted, the court concluded that the defendant had chosen
silence. Consequently, it held that the defendant could not use
“any evidence which he . . . wthheld by his invocation of his
testinmonial privilege in this matter.” 1d.

Unlike in this case, the defendant in Zi mmernman had not yet
been indicted when discovery ensued. Thus, there was no way to

know how | ong the defendant there would remain silent, or even if
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he woul d ever waive the privilege. Conversely, in the case sub
judice, appellee nmade it clear at his deposition in February 1998
that he intended to rely on his privilege only during the pendency
of the crimnal charges. Moreover, any delay would have been
brief, as the crimnal trial was set for April 1998.

In sum we are not persuaded that the discovery process was
““seriously hanpered.’”” Kraner, 79 M. App. at 587 (quoting 8 C
Wight & A MIller, Federal Practice and Procedure: Cvil § 2018
Supp. at 63 (1970, 1988 Supp.)(footnote omtted)). Therefore, we
are satisfied that the trial court did not err or abuse its
di scretion in denying the nmotion in |[imne.

W turn to consider appellants’ second contention with respect
to the notion in limne. W begin our analysis of the tineliness
issue wwth a review of the applicable discovery rules.

Maryl and Rul e 2-401 provides, in pertinent part:

(b) Sequence and timng of discovery. . . . The court may

at any tine order that discovery be conpleted by a

specified date or tinme, which shall be a reasonable tinme
after the action is at issue.

* * %
(d) Discovery materi al
* * %
(2) Not to be filed wth the court. Except as

otherwi se provided in these rules or by order of the
court, discovery material shall not be filed with the
court. Instead, the party generating the discovery
material shall serve the discovery material on all other
parties and shall file with the court a notice stating
(A) the type of discovery material served, (B) the date
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and manner of service, and (C) the party or person
served.

MI. Rule 2-421(b) states:

Response. The party to whom the interrogatories are
directed shall serve a response within 30 days after
service of the interrogatories or wwthin 15 days after
the date on which that party’s initial pleading or notion
i's required, whichever is later.

MI. Rule 2-432 provides, in relevant part:

Mar yl

(a) Imediate sanctions for certain failures of
di scovery. A discovering party may nove for sanctions
under Rule 2-433(a), wthout first obtaining an order
conpel i ng di scovery under section (b) of this Rule, if
a party . : : fails to serve a response to
interrogatories under Rule 2-421

(b) For order conpelling discovery. A discovering party,
upon reasonabl e notice to other parties and all persons
affected, may nove for an order conpelling discovery if
(1) there is a failure of discovery as described in
section (a) of this Rule,

* * %

(4) a party fails to answer an interrogatory submtted
under Rule 2-421

(d) Time for filing. A notion for an order conpelling
di scovery or for sanctions shall be filed with reasonabl e
pr onpt ness.

and Rule 2-433 provides, inter alia:

(a) For certain failures of discovery. Upon a notion
filed under Rule 2-432(a), the court, if it finds a
failure of discovery, may enter such orders in regard to

the failure as are just, including one or nore of the
fol | ow ng:

(2) An order refusing to allow the failing party to
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support or oppose designated clains or defenses, or
prohibiting that party from introducing designated
matters into evidence; or

(3) An order striking out pleadings or parts thereof,

or staying further proceedings until the discovery is
provi ded .

* * %

(b) For failure to conply wth order conpelling
di scovery. If a person fails to obey an order conpelling
di scovery, the court, upon a notion of a party and
reasonable notice to other parties and all persons
affected, may enter such orders in regard to the failure
as are just, including one or nore of the orders set
forth in section (a) of this Rule.

Mi. Rule 2-504(b)(1) (D) states:

(b) Contents of scheduling order. (1) Required. A
schedul i ng order shall contain:

* ok
(D) a date by which all discovery nust be conpl et ed;

The docket entries indicate that appellants never filed a
Certificate of Discovery reflecting their request for discovery
materials, as required by M. Rule 2-401(d). Nevert hel ess,
appel | ee concedes that he received interrogatories fromappellants
on July 21, 1997. Therefore, pursuant to Mi. Rule 2-421(b),
appel | ee shoul d have responded to the interrogatories thirty days
after service. As we noted, appellant’s counsel initially told
appel l ee to respond “when you deemit appropriate . . . .7

Appel | ee provided his Answers on May 19, 1998, which was about
ten nmonths after the responses were due, and four days after the

di scovery deadline set forth in the scheduling order. Keef er
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mai ntains that he could not respond to the interrogatories until
after resolution of the crimnal charges, because the Answers
“woul d have served as incrimnating evidence . . . .” Appellee did
not apply for a protective order wunder M. Rule 2-4083.
Neverthel ess, if appellants were unhappy with the delay in receipt
of the Answers, they took no steps to obtain them Notw thstanding
appellee’s failure to respond to the interrogatories within the
time prescribed by Md. Rule 2-421(b), appellants never noved for
sanctions or to conpel discovery under Mil. Rule 2-432(a), (b).

Moreover, in their notion in limne, appellants never
conpl ai ned about the untineliness of the Answers, nor did they rely
upon the untineliness as a ground to bar use of the Answers
Rat her, appellants argued only that the Answers shoul d have been
excl uded because they concerned matters to which Keefer, at his
deposition, had invoked his Fifth Arendnment privilege. |nstead,
appel lants first raised the untineliness issue in their response to
appell ee’s summary judgnent notion. There, they referred to the
| ateness issue as a “collateral fact.” Specifically, they stated:

I nterestingly enough is the collateral fact that the

Def endant [Keefer] has now also exposed hinmself to

additional crimnal charges by filing late Answers to

di scovery that constitute a judicial admssion to

previously uncharged crinmes (all discovery was due before

May 15, 1998, and was obviously intentionally w thheld

until after the crimnal trial).

Simlarly, at the notions hearing, appellants’ counsel
essentially nentioned the untineliness of the Answers as an asi de.

The foll om ng exchange is rel evant:
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[ APPELLANTS COUNSEL]: Accordingly, any evi dence that

[ Keefer] would want to present at the tinme of trial
woul d be precluded. He had anple opportunity to present
it at the time of the deposition, the fact that he chose

to plead the Fifth is his problem. . . and not ours.
Plus we're well beyond the discovery deadline in this
case.

THE COURT: Well the problemlI’ve got . . . is the fact

that, okay we’'re beyond discovery deadline, but the
answers to interrogatories were, in fact, filed.

[ APPELLANTS COUNSEL]: | understand that, your Honor, but
| think the discovery deadline, that not only even object
[sic] to them if they're filed after the discovery

deadline, I'mgonna have to object to them and have them
stricken out in the particular instance. As | understand
it . . . those discovery deadlines are basically witten
in stone. If they’'re not filed within that tinme, uh,
they don’t count. | don’t have to take any action at
all. But | don't know that that’s really rel evant anyway

(Enphasi s added). Thereafter, appellants’ counsel continued with
his Fifth Arendnent argunent.

Appel | ants now suggest that, although they never pursued any
remedy under the discovery rules, the court erred in failing to
exclude the Answers as a sanction for appellee’ s untineliness.
Al though the trial court recognized that the Answers were untinely,
it determned that appellants were not prejudiced. W are
satisfied that the court neither erred nor abused its discretion by
declining to bar appellee’s use of the Answers.

“Maryland law is well settled that a trial court has broad
discretion to fashion a renmedy based on a party’s failure to abide
by the rules of discovery.” Bartholonee v. Casey, 103 Mi. App. 34,

48 (1994), cert. denied, 338 MI. 557 (1995); see MI. Rule 2-433(a);
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Broadwater v. Arch, 267 M. 329, 336 (1972)(recognizing that a
court can inpose sanctions “sua sponte within the franework of the
di scovery rules”); Warehinme v. Dell, 124 M. App. 31, 43 (1998);
Hei neman v. Bright, 124 Md. App. 1, 7 (1998); Beck v. Beck, 112 M.
App. 197, 209, cert. denied, 344 M. 717 (1996), and cert. deni ed,
345 Md. 456 (1997). In exercising its discretion, the trial court
shoul d consi der several factors, including

whet her the disclosure violation was technical or

substantial, the timng of the ultimate disclosure, the

reason, if any, for the violation, the degree of

prejudice to the parties respectively offering and

opposi ng the evidence, whether any resulting prejudice

m ght be cured by a postponenent and, if so, the

desirability of a continuance.
Taliaferro v. State, 295 Md. 376, 390-91, cert. denied, 461 U S
948 (1983); see also Warehine, 124 M. App. at 45; Shelton v.
Kirson, 119 Md. App. 325, 331, cert. denied, 349 Mi. 236 (1998).

The purpose of MIl. Rule 2-504, which pertains to a scheduling
order, is “tw fold: to maxim ze judicial efficiency and mnimze
judicial inefficiency.” Naughton v. Bankier, 114 Ml. App. 641, 653
(1997). In Naughton, 114 M. App. at 653, we expl ai ned:

Though such [scheduling] orders are generally not

unyieldingly rigid as extraordinary circunmstances which

warrant nodification do occur, they serve to light the

way down the corridors which pending cases will proceed.

| ndeed, whil e absolute conpliance with scheduling orders

is not always feasible froma practical standpoint, we

think it quite reasonable for Maryland courts to demand

at |east substantial conpliance, or, at the barest

mnimum a good faith and earnest effort toward
conpl i ance.
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Wen a trial court permts a party to deviate from a
schedul i ng order w thout a show ng of good cause, such action by
the trial court wuld be “on its face, prejudicial and
fundanentally wunfair to opposing parties, and would further
contravene the very ains supporting the inception of Rule 2-504 by
decreasing the value of scheduling orders to the paper upon which
they are printed.” 1d. at 654. Here, there was evidence of good
cause, and no evidence of contumaci ous behavior on the part of
appel lee. To the contrary, appellants’ correspondence of July 21,
1997, effectively invited appellee to respond at his conveni ence.
Further, through counsel, appellee nmade clear that he had to wait
until after disposition of his crimnal case before furnishing
certain discovery. Appellee’ s counsel offered to resune Keefer’s
deposition as soon as the crimnal case was over, but appellants
declined to do so. Indeed, even at the summary judgnent heari ng,
appel | ee’ s counsel stated:

Your Honor, I'mready to go forward based on the
evidence that’s on the record, but if . . . [appellants’
counsel] wants the opportunity to depose . . . [Keefer]

I'm. . . [willing] to postpone sumary judgnment in order

to give himevery opportunity to cross exam ne this man

on what went on that evening [January 17, 1997].

Appel l ants’ counsel reiterated his refusal to re-depose Keefer.

In our view, appellants’ objection to the untineliness of the

Answers was too little, too late. Their conplaints lack nerit.

1. Mdtion for Sunmary Judgnent
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A.  Standard of Review

Pursuant to Ml. Rule 2-501(e), summary judgnent is appropriate
only if there is no dispute of material fact and the party in whose
favor judgment is entered is entitled to judgnent as a matter of
| aw. See Murphy v. Merzbacher, 346 MJ. 525, 531 (1996); Bowen v.
Smth, 342 M. 449, 454 (1996); Rosenblatt v. Exxon Co., U S A,
335 Md. 58, 68 (1993); MG aw v. Loyola Ford, Inc., 124 M. App.
560, 572, cert. denied, 353 MI. 473 (1999). A material fact is one
that will alter the outconme of the case, depending upon the
factfinder’s resolution of the dispute. King v. Bankerd, 303 M.
98, 111 (1985); MG aw, 124 Md. App. at 573.

To generate a material factual dispute, the evidence adduced
by the non-noving party nust be nore than “nmere general allegations
whi ch do not show facts in detail and with precision.” Beatty v.
Trail master Prods., Inc., 330 Ml. 726, 738 (1993); see Goodw ch v.
Sinai Hosp., 343 MJ. 185, 207 (1996). |In determ ning whether there
is a genuine factual dispute, the trial court nust view the facts
in the light nost favorable to the non-noving party and construe
all inferences reasonably drawn therefromin favor of that party.
See Beatty, 330 Ml. at 739; MG aw, 124 Ml. App. at 573; H nelfarb
v. Hartford Fire Ins. Co., 123 Md. App. 456, 462, cert. granted,
352 M. 398 (1998). Furthernmore, if the evidence and the
i nferences therefromare suscepti ble of nore than one concl usi on,

t he choi ce between t hose concl usi ons shoul d not be nade as a matter
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of law, but should be submtted to the trier of fact. See
Goodwi ch, 343 M. at 207

In the absence of a dispute as to material fact, the review ng
court nust decide “whether the [trial] court reached the correct
legal result.” Chicago Title Ins. Co. v. Lunbernen’s Mit. Cas
Co., 120 M. App. 538, 547 (1998); see Goodw ch, 343 Ml. at 204;
Rosenbl att, 335 MJd. at 69; Beatty, 330 M. at 737; Heat & Power
Corp. v. Air Prods. & Chens., Inc., 320 Md. 584, 591 (1990). Cur
review of a grant of summary judgnment is generally limted to “the
grounds relied upon by the trial court.” Blades v. Wods, 338 M.
475, 478 (1995); see G oss v. Sussex Inc., 332 Md. 247, 254 n. 3
(1993); Hoffman v. United Iron & Metal Co., Inc., 108 Md. App. 117,
132 (1996).

Appel l ants contend that the court erred when it ruled, as a
matter of |law, that the decedent was contributorily negligent, or
had assuned the risk, or that an agency relationship had been
created between the decedent and Keefer that barred appellants’
clainms. Appellants also attack the court’s reliance on the content
of the Answers in granting sunmary judgnent. In this regard
appel l ants contend that the oath supporting Keefer’s Answers was
defective under M. Rules 1-304 and 2-501(c), and that the Answers
violated the dead man’s statute, codified at Mi. Code (1998 Repl
Vol.), 8 9-116 of the Courts and Judicial Proceedings Article

(“C.J.7). Appel lants insist that, wthout the Answers, which
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shoul d not have been consi dered, the evidence was insufficient to

support sunmary judgnent in favor of appellee.

B. The Answers to Interrogatories
Appel | ants acknowl edge that there are several ways a party may
“place before the court facts which . . . show that [it] 1is
entitled as a matter of lawto the ruling [it] seeks,” Vanhook v.
Merchants Mut. Ins. Co., 22 MI. App. 22, 26 (1974), including by
affidavit, deposition, answers to interrogatories, and adm ssions

of fact. 1d. at 26-27. Relying on Ml. Rules 1-304 and 2-501(c),®

®varyl and Rul e 2-501(c) provides:

(c) Form of affidavit. An affidavit supporting or
opposing a notion for summary judgnent shall be nade upon
personal know edge, shall set forth such facts as would
be adm ssible in evidence, and shall show affirmatively
that the affiant is conpetent to testify to the matters
stated in the affidavit.

Maryl and Rul e 1-304, captioned “Formof affidavit,” states:

The statenment of the affiant nay be made before an
of ficer authorized to admnister an oath or affirmation,
who shall certify in witing to having adm ni stered the
oath or taken the affirmation, or nmay be made by signing
the statenent in one of the follow ng forns:

Cenerally. “I solemmly affirmunder the penalties of
perjury that the contents of the foregoing paper are true
to the best of ny know edge, information, and belief.”

Personal Knowl edge. “I solemmly affirm under the
penal ties of perjury and upon personal know edge that the
contents of the foregoing paper are true.”

Al t hough answers to interrogatories nust be nmade under oath
appel l ee’s oath was, in substance, the sane as the oath governing
affidavits, set forth in Rule 1-304.
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however, they contend that the oath supporting Keefer’'s Answers was
defective, because appellee stated that the information was
provided only to the “best of [appellee’ s] know edge, information,
and belief.” Appellants also conplain that certain statenents in
the Answers violated C.J. § 9-116,7 which states:

A party to a proceeding by or against a persona
representative heir, devisee, distributee or |egatee as
such in which a judgnent or decree may be rendered for or
against them . . . may not testify concerning any
transaction wth or statenent nade by the dead or
i nconpet ent person, personally or through an agent since
dead, unless called to testify by the opposite party, or

‘Appel | ant s conpl ain about Keefer’s responses to
interrogatories four and six. Keefer’'s answers to these
interrogatories was as foll ows:

Interrogatory No. 4: If at any tinme in this case you know
or believe that you will rely upon any statenents nade by
anyone, state the name and address of the person making
each such statenent . . . and state the date, tine, and
pl ace that the statenent was nmade.

ANSWER: As we were |eaving Shoenagles in Little
Ol eans, Maryland, M. Keefer took the keys to her
vehicle, threw them on the ground and told ne, “You
drive, you're driving nme hone.”

* * %

Interrogatory No. 6: If you claimor intend to claimthat
any person acted in such a manner as to cause or
contribute to the matters nentioned in the pleading, give
a concise statenent of the facts upon which you rely .

ANSWER: | claim that Rebecca Faith contributed to
t he happening of this occurrence. | had spent the entire
evening with her. Even though she knew | was under age,
she brought al cohol for ne to consune. Know ng that I
was too young to legally drink al cohol, she continued to
purchase it for nme and then knowng that | was
i ntoxicated, insisted that | drive her hone.
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unl ess the testinony of the dead or inconpetent person

has been given already in evidence in the sanme proceedi ng

concerning the sane transaction or statenent.

Accordingly, in considering appellee’ s sunmmary judgnent notion
appellants maintain that the court should have disregarded the
content of the Answers.

Al t hough appellants had anple opportunity to conplain bel ow
that the formof oath of the Answers was defective, and that the
dead man’s statute barred appellee’'s reliance on the Answers,
neither of these argunents was raised in the notionin limne, in
appel l ants’ opposition to the notion for summary judgnent, or
during oral argunent at the notions hearing. |Instead, appellants
focused on their contention that the Answers should be excluded
because of appellee’s earlier reliance on his Fifth Amendnent
privil ege. As these contentions have been raised for the first
time on appeal, they are not preserved for appellate review, and we
decline to consider them See MI. Rule 8-131(a). See also Gttin
v. Haught-Bi ngham 123 M. App. 44, 48 (1998); Duckworth v.
District Court of Maryland, 119 M. App. 73, 75 (1998); Cole v.
Sullivan, 110 M. App. 79, 89 (1996); Beeman v. Departnent of
Health & Mental Hygiene, 107 Ml. App. 122, 159 (1995).

In reaching the conclusion that these clains are not
preserved, we are guided by Guerassio v. Anmerican Bankers Corp.
236 Md. 500 (1964). There, the appellants sought to overturn the

trial court’s decision to grant summary judgnent in favor of the
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appel l ee. To support their cause, the appellants argued, for the
first time on appeal, that the affidavit in support of the
appell ee’s notion was defective. ld. at 504-05. The Court of
Appeal s declined to consider that contention. It stated:

[ Al ppel l ants were required to rai se whatever issues they

desired to interpose to the notion at or before the tinme

of hearing in the trial court by affidavit or deposition.

At any rate this question can not now be raised.

[ Al ppel  ants may not overturn a summary judgnent by

rai sing here an issue that was not plainly disclosed as
a genuine issue in the trial court.

Id. at 505 (internal citations omtted)(enphasis added). See al so
Fi shman Const. Co. v. Hansen, 238 Md. 418, 424 (1965) (hol di ng that
appel l ant’ s chall enge to the formof the supporting affidavit could
not be presented for the first tinme on appeal).

VWhat we said in Gttin v. Haught-Bi ngham supra, 123 M. at
51, mrrors our position here:

VWhat ever |imted discretion an appellate court may

have to consider unpreserved i ssues pursuant to Ml. Rule

8-131(a) such discretion should be exercised only in

extraordinary circunstances and within the bounds of

fairness to both parties and to the court, not just to

the party seeking the exercise of that discretion. W

are not persuaded that the circunstances and facts of

this case require a departure from established precedent.

The requirements of the applicable rules are 1ong

standing and clear. The applicable law is not in

transition. Therefore, [we conclude that] no error was
preserved for our review. :

C. Agency
Appel l ants contend that, even if the Answers were properly

considered, the lower court erred in granting summary judgnment
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based on principles of agency, because the evidence was not
sufficient to establish, as a matter of law, a principal-agent
relationship between Rebecca and Keefer. Appellants essentially
claimthat the trial court erred because it based its decision on
appel l ee’s self-serving, uncorroborated assertion in the Answers
that, when he and the decedent “were | eaving Shoenagl es [she] took
the keys to her vehicle, threw them on the ground and told
[ appel l ee], ‘You drive, you' re driving honme.”” Appellants maintain
that there was no evidence from which the court could infer that
Rebecca retai ned direction, supervision, and control over Keefer to
establish an agency relationship as a matter of |aw

Relying on Slutter v. Honer, 244 M. 131, 139 (1966), appellee
posits that an agency relationship existed, as a matter of |aw,
whi ch defeated appellants’ clains. In determ ning whether an
agency theory applies, Keefer wurges wus to consider *“the
relationship of the parties and the nature of the expedition during
whi ch the accident occurred.” Appellee points to the undi sputed
facts that Rebecca owned the vehicle and he was driving themto the
boar di ng house.

“Agency is the fiduciary relation which results from the
mani f estation of consent by one person to another that the other
shall act on his behalf and subject to his control, and consent by
the other so to act.” Restatenent (Second) of Agency 8 1 (1958).

In Geen v. H & R Block, Inc., _ Ml. _ , No. 125, Sept. Term
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1998 (filed Aug. 25, 1999), the Court recognized that “[t]he
creation of an agency relationship ultimately turns on the parties’
intentions as mani fested by their agreenents or actions.” Geen,
slip op. at 10. Although an agency relationship “can be created
[either] by express agreenment or by inference fromthe acts of the
agent and principal,” id., there are several factors that are
relevant to determne the exi stence of such a relationship. 1d. at
11. These include the agent’s power to alter the legal relations
of the principal, the agent’s duty to act primarily for the benefit
of the principal, and the principal’s right to control the agent.
ld.; see also United Capitol Ins. v. Kapiloff, 155 F.3d 488, 498
(4" Gr. 1998); Schear v. Mtel Mnagenent Corp., 61 MI. App. 670,
687 (1985); Restatenent (Second) of Agency 88 12-14 (1958). These
factors, however, are “neither exclusive nor conclusive
considerations in determning the existence of an agency
relationship.” Geen, slip op. at 14.

I n Mackey v. Dorsey, 104 Ml. App. 250, 260 (1995), we said:
“[U nder Maryland |aw there is a presunption that ‘the negligent

operator of a vehicle is the agent, servant, or enployee of the

owner acting within the scope of his enploynent.’” This presunption
is a rebuttable one, however . . . .” (quoting WIlians v. Weeler,
252 Md. 75, 82 (1969))(citations omtted). See al so Toscano v.

Spriggs, 343 Md. 320, 325 (1996); Rogers v. Flush, 257 Ml 233, 244

(1970); Canpfield v. Crowther, 252 M. 88, 96 (1969); House V.
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Jerosimch, 246 M. 747, 750 (1967); Phillips v. Cook, 239 M.
215, 222 (1965); State ex rel. Shipley v. Wal ker, 230 Md. 133, 137
(1962); Hoerr v. Hanline, 219 M. 413, 419-420 (1959).

Of particular relevance here, the Court in G een enphasized
that, ordinarily, “the question of the existence of the agency
relationship is a factual matter and nust be submtted to the
jury.” Geen, slip op. at 12 (enphasis added); see Faya V.
Al marez, 329 MJ. 435, 460 (1993); P. Flanigan & Sons v. Childs, 251
Mi. 646, 653 (1968). Accordingly, even assumi ng that appellee
presented legally sufficient evidence of an agency relationshinp,
whet her an agency rel ationship was actually created “is a factual
matter and nust be submtted to the jury.” Geen, slip op. at 40.
On this basis, we are satisfied that sunmary judgnent was not
war r ant ed.

Mor eover, regardl ess of whether a principal-agent relationship
exi sted between the decedent and Keefer, we believe that the court
erred in granting sunmary judgnent. This is because appellee’s
agency theory was prem sed on the view that a principal cannot
| odge a negligence claimagainst his own agent. W disagree with
t hat position.

In Slutter, 244 Md. 131, on which appellee relies, an owner-
passenger-parent sued a third party for personal injuries she
sustained in an accident in which her daughter-driver had been

contributorily negligent. 244 M. at 134. The trial court
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granted a directed verdict against the nother on the ground that
t he daughter was contributorily negligent as a matter of |aw, and
her negligence was inputed to the nother. 1d. at 135. The Court
of Appeals affirnmed, concluding that the nother was barred from
recovery “because of the negligence of her daughter, whether that
holding is based on the law of agency or on the controversi al
doctrine of inputed negligence.” Id. at 140.8 1In reaching its
deci sion, the Court distinguished the theory of agency fromthat of
i nput ed negl i gence.

The doctrine of inputed negligence rests on the
presunption that the non-driving owner had the right to
control the wvehicle. That presunption . . . is
rebuttable; the presunption is based, not on the actual
exercise of control, but on the right to exercise it.
The agency doctrine, on the other hand, rests on the
relationship of the parties and the nature of the
expedi tion during which the accident occurred. | nputed
negligence, like agency, is based on the relationship,
but turns on the facts in respect of the right to
control, whereas the agency theory applies where it is
pertinent, irrespective of the nonentary right of
physi cal control. In short, the agency doctrine is
predi cated on a status rather than on inference of fact.

ld. at 139. Further, the Court observed:

“[1]f the purpose of the journey is for the benefit of
the owner, even though it is also for the benefit of him
who is permtted to drive, the owner may under the
principles of the | aw of Agency be regarded as the naster
of the driver even though no wages or reward other than
the participation in the drive is paid to him?”

8Inits discussion, the Court acknow edged that “the inputed
negligence theory had been criticized as unrealistic and
fictitious,” because “while back-seat driving is generally an
annoyance, and sonetinmes a danger, it is alnost never a physica
fact.” Id. at 139.
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ld. at 140 (quoting the Restatenent (Second) of Torts, § 491,
Coment j).

Slutter is distinguishable from the case at bar, however.
This is because it involved a suit by an owner-passenger agai nst a
third party, notw thstandi ng the negligence of the person driving
the owner’s car. Here, we have a suit that derives from a
passenger’s claimagainst the driver of her own car, not a claim
against a third party.

The Restatenent (Second) of Agency 8 379 (1958) is helpful to
our analysis. It recognizes that there are circunstances when a
principal may sue an agent for negligence. According to the
Restatenent, the “gratuitous agent!® is under a duty to the
principal to act with the care and skill which is required of
persons not agents performng simlar gratuitous undertakings for
others.” Restatenent (Second) of Agency 8 379 (1958). Comment b
to this section provides that a “gratuitous agent is subject to
liability [to the principal] in an action in tort.” Comment e is
al so noteworthy. It provides: “The liability of gratuitous agents
to their principals for failure to exercise care is determ ned by
the sane principles which apply to the liability of persons who are

not agents and who gratuitously act for the benefit of others .

°A gratuitous agency is one in which an agency relationship is
created w thout consideration. See Comment b of Restatenent
(Second) of Agency § 16.

- 36-



Section 415 of the Restatenent (Second) of Agency (1958)
recogni zes that the “liability of the agent to the principal can
be avoi ded, term nat ed, or reduced by [the principal’s]
contributory fault . . . .” Coment b to that section expl ains:

An agent agai nst whom a principal brings an action

in tort for negligence has the defense of contributory

negligence in accordance with the rules stated in the

Rest at enent of Torts 88 463-493 . :

Where a master, hurt by the conbi ned negligence of

his servant and a third person brings an action agai nst

the third person, it 1is sonetines said that “the

negligence of the servant is inputed to the master.”

This fictitious nethod of statenment in such cases does

not prevent the servant frombeing liable to the naster.
Interestingly, illustration 5 gives the follow ng exanpl e:

Ps servant, A negligently drives PPs autonobile with P

as a passenger and collides with T, who is negligently

driving another autonobile. P and T cannot recover from

each other; T cannot recover from A, but P can recover
fromA

WIllianms v. Knapp, 248 M. 506 (1968), is also instructive.
There, the Court of Appeals considered “whether the owner of an
aut onobi l e, who [was] al so a passenger therein, can recover, from
the driver, damages for injuries sustained as a result of the
driver’s negligence.” 1Id. at 507. On appeal, the driver-appell ee,
in whose favor summary judgnent had been granted, clainmed that “
an owner of a car has a right to control it when he is a passenger,
and that he is presuned to exercise this right and to have
consented to the negligent operation by the driver.’” Id. at 509.
Moreover, he urged the Court to rule that “‘the owner’s presence in

the car raises a presunption which the owner nust rebut and that in
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the absence of such evidence the presunption of consent to
negl i gence must control.’” Id.

The Court of Appeals rejected the driver’s argunent. Quot i ng
from Powers v. State ex rel. Reynolds, 178 Md 23, 31 (1940), the
Court acknow edged that, under the doctrine of inputed negligence,
the “‘general rule is that where the occupants of a vehicle are
engaged in a joint enterprise, the negligence of one nenber of the
enterprise will be inputed to another when the action is brought
against a third party. . . .’" Knapp, 248 Ml at 510. Neverthel ess,
the Court recognized that this “‘rule does not apply when one
menber of the enterprise brings the action agai nst anot her nenber
who owns or operates the vehicle [because] the doctrine of inputed
negl i gence is inapplicable as between the parties.’”” Id. (quoting
Powers, 178 M. at 31). The Knapp Court explained that the
doctrine of inputed negligence originated in response to public
policy considerations. Quoting fromW Prosser, The Law of Torts
at 494-95 (3d ed. 1964), the Court said:

“The alarmng increase in traffic accidents, together

with the frequent financial irresponsibility of the

i ndividual driving the car, has led to a search for sone

basis for inposing liability upon the owner of the

vehi cl e, even though he is free from negligence hinself.

Bluntly put, it is felt that, since autonobiles are

expensive, the owner is nore likely to be able to pay any

damages than the driver, who nmay be entirely inpecuni ous;

and that the owner is the obvious person to carry the

necessary insurance to cover the risk, and so to

distribute any | osses anong notorists as a class.”

Knapp, 248 Md. at 508. These considerations are not present in a
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suit by the owner-passenger against the driver, however. The Court
r easoned:

In the circunstances here present we see no reason for

the application of the presunption [that the driver]

urges. The ordinary rules by which primary negligence

and contributory negligence are determ ned seem to us,

to be wholly adequate. W shall not, therefore,

undertake a detail ed discussion of the cases in which the

i nput ati on of negligence, on whatever theory, has been

i nvoked. For an exhaustive comment thereon see a note in

27 Md. Law Rev. 387 (1967), inspired, w thout doubt, by

our recent decision in Slutter v. Honmer, supra, [244 M

131]. It will be noted that in all of those cases, up to

and including Slutter, a third party was present.
| d. at 509-10 (enphasis added).

Al t hough Knapp expressly addressed and rejected only the
presunption of inputed negligence in a suit by a passenger-owner
agai nst the authorized driver, the logic and rationale of Knapp
apply here. In our view, agency principles do not, as a matter of
| aw, necessarily defeat the claimof an owner-passenger who sues
his or her driver for injuries caused by the driver’s negligence.
In other words, even if an agency rel ati onship existed between the
decedent and appell ee because of the rebuttable presunption that
the driver of the decedent’s car was the decedent’s agent, this
woul d not have precluded the decedent, had she lived, from suing
the driver for his negligent driving. See Bogley v. Mddleton
Tavern, Inc., 288 M. 645, 650 (1980)(noting that agent nay be
liable to principal if the agent fails to exercise reasonable care
and skill in performance of agent’s responsibilities); Chew v.

Mller, 72 Md. App. 132, 142 n.2 (1987) (sane). Cf. Nationw de
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Mutual | nsurance Co. v. Stroh, 314 Md. 176, 185 (1988) (refusing to
i nput e negligence of co-owner driver to co-owner passenger, because
such a result would “not further the primary policy aim
undergirding the doctrine of inputed negligence, nanely, that of
| ocating a ‘deep pocket’ to provide recovery to an innocent victim
of another’s negligence”).
In view of the foregoing, we are persuaded that the tria

court erred to the extent it granted summary judgnent in favor of

appel | ee based on an agency theory.

D. Contributory Negligence and Assunption of Risk

Appel l ants argue that the circuit court erred in granting
sumary judgnment based on the doctrines of contributory negligence
and assunption of risk. They argue that there was insufficient
evidence to show that the decedent knew Keefer was a mnor, or was
i ntoxi cated, and no evidence that the decedentappreciated the risk
of danger. Further, appellants posit that reasonable m nds could
di ffer about whether the proxinmate cause of the accident was
Keefer's speed or his state of intoxication or both. Appel | ee
asserts that, by buying liquor for appellee, giving himthe keys to
her vehicle, and riding as a passenger with Keefer know ng that he
had been drinking heavily, Rebecca “failed to act in [a] manner
consistent wth the knowl edge and appreciation of the danger that

her conduct involved.” Appellants maintain, however, that Rebecca
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was the only person who could actually testify whether she *“knew’
Keefer was under the |legal age to consunme al cohol or “knew’ Keefer
was intoxicated when he attenpted to operate the vehicle.
Mor eover, they observe: “It is terribly convenient for Keefer to
make these statenments as the only person who can verify themis
dead.”

In Maryl and, “Contributory negligence connotes a failure to
observe ordinary care for one's own safety. ‘It is the doing of
sonet hing that a person of ordinary prudence would not do, or the
failure to do sonmething that a person of ordinary prudence would
do, under the circunstances.’” Smth v. Warbasse, 71 Ml. App. 625,
627 (1987)(quoting Menish v. Polinger Co., 227 MI. 553, 559 (1976);
see Cgna Property and Cas. Cos. v. Zeitler, 126 Ml. App. 444, 488
(1999). Contri butory negligence “‘occurs whenever the injured
person acts or fails to act in a manner consistent with the
know edge or appreciation, actual or inplied, of the danger or
injury that his or her conduct involves.’” Canpbell v. Mntgonery
County Bd. of Educ., 73 M. App. 54, 64 (1987)(quoting G| bert,
Maryl and Tort Law Handbook, 8§ 11.4.1), cert. denied, 311 M. 719
(1988); see also County Commins v. Bell Atlantic-Mryland, Inc.
346 Md. 160, 180 (1997); Wegad v. Howard Street Jewelers, 326 M.
409, 418 (1992).

The burden of proving contributory negligence rests on the

defendant. Mers v. Bright, 327 Md. 395, 403 (1992). A plaintiff
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in Maryland who is contributorily negligent generally cannot
recover in a suit against a defendant. Maryland Gvil Pattern Jury
Instructions 8 19:11, at 494 (3d ed. 1999) provides:

CONTRI BUTORY NEGLI GENCE- - GENERALLY

A plaintiff cannot recover if the plaintiff’s
negligence is a cause of the injury.

The defendant has the burden of proving by a
preponderance of the evidence that the plaintiff’'s
negl i gence was a cause of the plaintiff’s injury.

Odinarily, the issue of contributory negligence is a question
of fact for the jury to resolve. See McQuay v. Schertle, 126 M.
556, 569 (1999). What we said in Canpbell, 73 Ml. App. at 64, is
pertinent here:

A case may not be taken froma jury on the ground of
contributory negligence unless the evidence denonstrates
“sonme  promnent and decisive act which directly
contributed to the . . . [incident] and which was of such
a character as to | eave no roomfor difference of opinion
t hereon by reasonable m nds.”

(Quoting Baltinore Transit Co. v. State ex rel. Castranda, 194 M.
421, 434 (1950)) (enphasis added)). As we explained in MSlarrow v.
Wal ker, 56 M. App. 151, 161 (1983), cert. denied, 299 Ml. 134
(1984):

Contributory negligence as a matter of |aw requires
a finding that the negligent act of the plaintiff . . .
relied upon nust be prom nent, decisive and one about
whi ch ordinary mnds would not differ in declaring it to
be negligence. Yockel v. Gerstadt, 154 Md. 188 (1927).
The standard of care to be used in neasuring contributory
negligence is the conduct of an ordinarily prudent person
under simlar circunstances; and even if the act done
turns out to be an error of judgnent, this al one does not
make the act negligent if an ordinarily prudent person
may have made the sane error. Sanders v. WIIlianms, 209
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Mi. 149 (1955).

The el enments of the affirmati ve defense of assunption of the
risk are equally well settled. The defendant nust show. (1) the
plaintiff had know edge of the risk of danger; (2) the plaintiff
appreciated that risk; and (3) the plaintiff voluntarily
encountered the risk of danger. ADM Partnership v. Martin, 348 M.
84, 90-91 (1997); see Lisconbe v. Potonmac Edi son Co., 303 Ml. 619,
630 (1985); W Page Keeton et al., Prosser and Keeton on the Law of
Torts 8 68, at 487 (5'" ed. 1984). The Court explained in ADM
Part nershi p, 348 Md. at 91-92:

Assunption of risk means "voluntary incurring that of an
accident which may not occur, and which the person
assunmng the risk may be careful to avoid after
starting."” Thus, if established, it functions as a
conpl ete bar to recovery because "it is a previous
abandonnment of the right to conplain if an accident
occurs. "

"I'n determ ning whether a plaintiff had know edge
and appreciation of the risk, an objective standard nust
be applied and a plaintiff will not be heard to say that
he did not conprehend a risk which nust have been obvi ous
to him" Thus, "when it is clear that a person of
normal intelligence in the position of the plaintiff nust
have understood the danger, the issue is for the court."
Moreover, "there are certain risks which anyone of adult
age nust be taken to appreciate: the danger of slipping
on ice, of falling through unguarded openings, of lifting
heavy objects . . . and doubtless many others."

(Internal citations omtted).

In analyzing the affirmative defenses on which appellee
relies, we observe that Keefer has not referred us to any case in
which the court granted summary judgnment on the ground that the

driver’s consunption of alcohol, as a matter of |aw, defeats a suit
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initiated by a passenger who had also been drinking or who
aut hori zed the driver to operate the vehicle, notw thstanding that
the driver had been drinking. In our research, we have found
several Maryland cases in which the defendant contended at trial
that the plaintiff’'s suit was barred due to the plaintiff’s
contributory negligence or assunption of risk in riding as a
passenger when the driver was under the influence of alcohol. W
perceive it significant, however, that in each case the issues of
contributory negligence or assunption of risk were resolved at
trial, not by way of a pre-trial notion.

The case of Baltinore County v. State ex rel. Keenan, 232 M.
350 (1963), is illustrative. There, the famly of a passenger who
was killed in an autonobile accident instituted suit against the
owner/driver of that vehicle, as well as the operator of another
vehicle and that operator’s county enployer. After the jury
returned a verdict in favor of the passenger’s famly, the county
and its driver appeal ed, but the driver of the vehicle in which the
decedent had traveled did not appeal. The appellants cl ai nmed,
inter alia, that the trial court erred in refusing to instruct the
jury on the issues of assunption of risk and contributory
negligence. 1d. at 353. Specifically, they argued that, as the
driver was under the influence of al cohol when he and his passenger
proceeded in the driver’s car, the passenger knew or should have

known that the driver was intoxicated. Therefore, the passenger
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ei ther assunmed the risk or was contributorily negligent in riding
in the vehicle. 1d. at 354.

The Court of Appeals acknow edged that it was a “rather close
guestion whether the evidence admtted at the trial was sufficient
to go to the jury as showing that [the decedent] knew or ought to
have known that [the driver] was too intoxicated to be in condition
to drive safely . . . .7 Id. at 366. Utimately, the Court agreed
with the appellants that the trial court erred in refusing to
instruct the jury as to assunption of risk or contributory
negl i gence on the part of the decedent. Id. at 367. The Court
expl ained that “entrusting one’'s safety to a driver whom one knows,
or ought to know, to be intoxicated”, id. at 362, may bar recovery
whet her such conduct is “considered as anmounting to assunption of
risk . . . or as contributory negligence,” id. at 362-63, provided
that “the driver’s negligence, due to intoxication, is a proximte
cause of the accident . . . .7 ld. at 366 (Enphasis added)
Quoting Packard v. Quesnel, 112 Vt. 175, 22 A 2d. 164, 167 (1941),
the Court al so said:

“Reason and authority alike support the rule that if

a person voluntarily rides in an autonobile driven by one

who is intoxicated and the passenger knows, or under the

circunstances should have known, the intoxicated

condition of the driver he is precluded fromrecovering
fromsuch driver or a third person for injuries sustained

in an accident if the intoxicated condition of the driver

was the proximate cause or one of the proxi mate causes of

t he accident producing the injuries in question. ”

Keenan, 232 MI. at 365.
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In reaching its holding in Keenan, the Court relied on the
case of Powers v. State ex rel. Reynolds, supra, 178 Ml. 23, in
which the State, on behalf of the parents of a deceased passenger,
sought to recover agai nst Powers, who was the owner of the vehicle,
and Coffrman, the driver of the vehicle. On the evening of the
acci dent, Powers, Coffman, Coffman’s wife, and the decedent drove
to a night club where they all consuned al cohol. 1d. at 27. Wen
the group left the club, Powers realized he was not in a condition
to drive. Therefore, he entered the back seat and Coffrman took the
wheel. 1d. On their way home, an accident ensued; the decedent
was thrown fromthe vehicle and killed. 1d.

After the jury rendered a verdict against the defendants, they
appeal ed. The defendants argued that the trial court erred by: (1)
refusing to instruct the jury that if it found the decedent rode in
the vehicle driven by Coffman, although she knew he had been
drinking, she was guilty of contributory negligence, and (2)
refusing the defendants’ prayer for directed verdict if the jury
found that Coffrman had taken three drinks during the evening. 1d.
at 33. The Court of Appeals rejected the defendants’ contentions,
concluding that the “jury had the right to take into consideration
all of the testinony in the case in deciding whether [the decedent]
was guilty of contributory negligence.” 1d. The Court explained:

It [has been] contended that [the passenger] was
guilty of contributory negligence because of a voluntary

assunption of risk. The test in determ ning voluntary
assunption of risk is whether there was an intentiona
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and unr easonabl e exposure to danger, which the plaintiff
either knew or had reason to know. A guest is not
negligent inriding with an intoxicated driver, if he is
unaware of the intoxication or does not notice any facts
whi ch woul d arouse the suspicions of a person of ordinary

pr udence. If a driver's unfitness is not discovered
until after the car is on alonely road in a part of the
country wth which the plaintiff is wunfamliar,

particularly if late at night, it may be the part of
prudence to remain in the car, unless the driver is so
i nconpetent or reckless that a reasonable man woul d
recognize that there was a great |ikelihood of an
accident. It has been repeatedly held that a guest is
not contributorily negligent as a matter of law in riding
in an autonobile, after he and the driver have been
dri nki ng together. So, on the issue of a guest's
contributory negligence in riding with an intoxicated
driver, such questions as the anount of intoxicating
liquor the driver had consuned, the extent of the
driver's intoxication, and how nuch the guest was aware
of it, are usually questions for the jury in determning
whet her there was an assunption of risk. . . . In
Maryl and, even though it is testified that a driver was
intoxi cated, and there is evidence to the contrary, the
qguestion of the contributory negligence of the plaintiff
in entrusting her safety to the driver is a question
whi ch should be submtted to the jury.

ld. at 31-33 (internal citations omtted) (bol dface added).

The case of Bliss v. Watrowski, 125 M. App. 258, cert
denied, 354 M. 571 (1999), is also noteworthy. There, four
teenagers spent nost of the afternoon and evening drinking
together. As they were driving honme, the driver of the vehicle in
which they were riding veered off the road and struck a tree
killing one of the passengers. A surviving passenger sued the
driver, alleging negligence. Although the jury found the driver
negligent, the jury rendered a verdict for the driver on the ground

that the plaintiff had assumed the risk of danger of the driver’s
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actions. 1d. at 264.

On appeal, the plaintiff conplained, inter alia, that the
court erred in allowwng the jury to consider the defense of
assunption of risk. Specifically, she argued:

First, . . . the defense of assunption of the risk does
not apply when a defendant’s negligence is based on the
statutory offense of driving under the influence of
al cohol , because allowing a defendant to escape liability
when the plaintiff knew that the defendant was violating
a statute defeats a purpose of the statute. Second,..

because [the driver’'s] failure to abide by the posted
speed limt, not his alcohol consunption, was the
proxi mate cause of the accident, whether she knew [the
driver] was intoxicated could not serve as a basis for

her assumng the risk. Lastly, . . . there was
insufficient evidence for a jury to find that she assuned
the ri sk.

ld. at 272.

W rejected the plaintiff’s contentions. First, we recogni zed
that “no Maryland | aw prohibits the application of the defense of
assunption of risk in cases where the defendant’s negligence relies
on a statutory violation.” Id. Rather, relying on Keenan, supra,
232 Md. at 366, we reiterated that “it is well established in
Maryl and that assunption of risk may bar recovery by a passenger in
a car driven by an intoxicated driver, if the passenger knew or
shoul d have known of the driver’s condition, and if the driver’s
negl i gence, due to the intoxication, is a proximte cause of the
accident.” Bliss, 125 MI. App. at 272 (enphasis added). Further,
we determ ned, based on the evidence presented at trial, that “the

jury could have reasonably concluded that [the driver’s]
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i ntoxication was a proxinate cause of the accident.” | d. The
evi dence included nedical records indicating that the driver’s
bl ood al cohol |evel was .10 after the accident; testinony fromthe
driver, the plaintiff, and the other surviving passenger that they
drank a significant anmount of al cohol that night; and the driver’s
subsequent quilty plea to “hom cide by autonobile while under the
i nfluence of alcohol.” 1d. at 273. |In addition, we held that the
evidence was legally sufficient to find that the passenger knew the
driver was “intoxicated, knew about the danger of riding with a
drunk driver, yet assuned that risk by voluntarily getting into the
car with [the driver] . . . .” 1d. Specifically, we considered
that the plaintiff was with the driver when he purchased the
al cohol that evening; “she observed his heavy drinking throughout
the night; she had been in a car accident two years earlier where
al cohol use had been a factor; she testified that her nother asked
her not to ride with people who had been drinking al cohol; and she
was aware that a person’s reaction tine was not as quick after
drinking alcohol.” 1d. Therefore, we held that “there was anple
evidence from which the jury could have concluded that [the
passenger plaintiff] assunmed the risk of the danger in riding with
[the driver].” Id.

We gl ean several inportant points from the cases discussed
above. First, as we said, in these kinds of cases the issues of

contributory negligence and assunption of risk are generally
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resolved by a jury. Second, none of the cases suggests that, as a
matter of |law, a passenger’s claim against an intoxicated driver
automatically fails if there is any evidence showng that the
passenger knew that the driver had been drinking. W are
particularly troubled here because: 1) appellee’ s deposition was
never conpleted, and so the facts that appell ee suggests conpel | ed
summary judgnent in his favor were provided by him by way of
answers to interrogatories; 2) the only other eyew tness died at
t he scene; 3) appellee’s version of events was largely
uncorroborated; 4) the affirmative defenses | odged by appell ee are
ordinarily resolved by a jury at trial; and 5) given the posture of
this case, sunmary judgnent hinged entirely on appellee’ s
credibility, which is solely a matter for the jury to assess.?

I f believed by the jury, appellee’ s version of events surely
coul d defeat appellants’ recovery. But, a jury need not believe
appel lee’s testinony, even if it is uncontradicted. Moreover, “In
resolving a notion for summary judgnent, the trial court may not
determne the credibility of wtnesses.” Bagwel I v. Peninsula
Reg’l Med. Cr., 106 Md. App. 470, 488 (1995), cert. denied, 341

M. 172 (1996) (citations omtted). See also Inpala PlatinumLtd.

"We are nmindful that appellee offered to resune his
deposition, which would have enabled appellant’s attorney to
guestion him On the other hand, as we have already discussed,
appel l ants’ counsel opted not to do so, because of his good faith
belief that appellee’s earlier reliance on his Fifth Amendnent
privilege would preclude appellee fromrelying on his answers to
i nterrogatories.
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v. Inpala Sales (U S A), Inc., 283 MI. 296, 326 (1978)(noting that
the court on a notion for sunmmary judgnent “does not attenpt to
decide any issue of fact or credibility, but only whether such
i ssues exist”)(citations omtted). Accord Goss v. Sussex Inc.,
332 Md. 247, 256-57 (1993); Coffey v. Derby Steel Co., 291 M. 241,
247 (1981). Stated otherwise, the death of the only other
eyew tness does not mandate a judgnent in appellee’s favor. To the
contrary, the jury could determne that appellee’ s account is
not hing nore than a self-serving attenpt to blane the victim who
unfortunately cannot refute what the jury mght perceive as
unsubst anti ated, conveni ent accusati ons.

G ven the circunstances attendant in this wongful death and
survival action, the presunption of due care in favor of the
decedent has particular significance. Although neither party has
addressed the presunption, we believe that the court erred in
awar di ng summary judgnent based on contributory negligence, because
of the presunption that the decedent exercised due care for her own
safety. We explain.

The Court of Appeals has nade clear that, “before a person
killed in an accident can be declared to have been qguilty of
contributory negligence as a matter of law, the trial court nust
gi ve consideration to the presunption that he exercised ordinary
care for his own safety in accordance with the natural instinct of

human beings to guard against danger.” Baltinore Transit Co. V.
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State ex rel. Castranda, supra, 194 Mi. at 434; see State ex rel
R dgway v. Capital Transit Co., 194 M. 656, 663 (1950). Recently,
in McQuay v. Schertle, supra, 126 Ml. App. 556, we exam ned the
effect of the court’s failure to give a jury instruction concerning
t he presunption of due care.

In MQay, the decedent had parked her car at a marine
termnal in the path of a tractor carrying eight tons of wood pul p.
When the tractor operator spotted the decedent’s vehicle, he
st opped suddenly, causing the cargo to topple onto the vehicle.
The decedent was crushed to death by the cargo. The jury found the
driver of the tractor negligent and it also found the decedent
contributorily negligent. Although we reversed on other grounds,
we concluded that the trial court properly submtted the issue of
contributory negligence to the jury, and did not err by failing to
instruct on the presunption of due care.

In anal yzing the jury instructions, Judge Byrnes, witing for
the Court, thoroughly explained the presunption of due care:

Wen the decedent’s conduct at the tinme of the
accident is in dispute and his actions cannot be
established by evidence other than his own obviously
unavai |l abl e testinony, the presunption of due care fills
the evidentiary void created by his absence. I n that
way, the presunption levels the playing field in those
cases in which the decedent’s conduct is under attack
but, as a consequence of the accident itself, he is
unabl e to defend hinself. To sone extent probability is
i nvol ved: Because people usually do not act so as to
cause thenselves harm it is probable that the decedent
was not putting hinself in danger at the time of the

accident; therefore, if by magic the decedent could be
made to reappear and testify about what he had been doi ng
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i mredi ately before the accident, his testinony probably
woul d tend to show that he had been acting carefully, and
thus would counter the defendant’s evidence of
contributory negligence. |In the appropriate case, the
jury may consider the presunption in place of that
m ssi ng testinony.

The Maryland cases in which an instruction on the
presunption has been approved are those in which the
presunption has been needed to aneliorate the unfairness
br ought about by the | oss of the decedent’s testinony.
Li ke the presunption against a spoiler of evidence, the
presunption of due care is rooted in the notion that one
shoul d not benefit fromthe elimnation of unfavorable
evidence. By the tine the jury in a death by accident
case has reached the issue of contributory negligence, it
has al ready concluded, necessarily, that the defendant
was negligent in the happening of the accident in which
t he decedent was killed. Fairness dictates that in the
absence of other evidence to show the conduct of the
decedent imedi ately prior to the accident, and when that
conduct is in dispute, the defendant should not be
permtted to benefit in proving contributory negligence
by the inability of the decedent to testify about his own
conduct. By contrast, in those Maryland cases in which
an instruction on the presunption has been di sapproved
(or the refusal to so instruct has been approved), there
ei ther has not been a need to |level the playing field--
because the conduct of the decedent prior to the accident
has not been in dispute--or there has been ot her evidence
on that issue, wusually in the form of eyewtness
testi nony.

|d. at 604-05 (enphasis added).

W al so noted in McQuay that “whether the presunption applies
in a given case is a matter wthin the discretion of the tria
judge that turns upon the nature of the evidence that has been put
before the jury.” Id. at 603. Al though the conduct of the decedent
in McQuay was in dispute, we held that the trial court did not
abuse its discretion in refusing to give the presunption of due
care instruction, because evidence was presented that conpensated
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for the absence of the decedent’s testinony, including the
testi nmony of the passenger who was in the vehicle with the decedent
and anot her eyewitness to the accident. Id. at 608. W said:

| ndeed, the testinony of those w tnesses, particularly

that of [the passenger, who observed the accident first

hand but survived to tell about it] not only filled the

evidentiary gap created by [the decedent’s death] but
al so did so from her vantage point.

McQuay is readily distinguishable from this case. Her e
appel l ee, as the lone survivor, is the only one who is able to
provi de an account of the events that led to the collision; there
are no other eyewitnesses to the actual events. Thus, unlike in
McQuay, there is no eyewitness testinony to conpensate for the
absence of Rebecca’s version of what happened. As we have seen,
appel | ee casts blanme on the victimfor buying the |iquor, know ngly
furnishing it to appellee even though he was underage, and for
instructing Keefer to drive her car when she all egedly knew he was
unfit to do so. Apart from appellee’s self-serving statenents,
which a jury never had the chance to evaluate, and the decedent’s
position in the vehicle, the record is virtually devoid of any
evi dence regarding the decedent’s conduct or the state of her
knowl edge at the relevant tine. For exanple, appellee did not
present any evidence as to his behavior just before he took the
wheel, in order to show that it would have been evident to the

decedent that he was unfit to drive. Further, no evi dence was
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of fered explaining the significance of appellee’ s blood al coho
| evel of .18, except the deputy’ s statenent at his deposition that
“Id]lriving while intoxicated is 0.1" blood al cohol Ievel. Cf
Young v. Lanbert, 253 Va. 237, 482 S. E 2d 823 (Va. 1997) (hol di ng
that trial court erred in instructing the jury on assunption of
ri sk, because the driver’s blood alcohol |evel alone was not
sufficient to show that the owner-passenger knew or should have
known that the driver’s ability was likely inpaired due to al cohol
consunption). And, as we have seen, no bl ood al cohol tests were
conducted on the decedent; that type of nedical test mght have
hel ped to establish the veracity of appellee’s version of events.
Moreover, that the decedent asked Keefer to drive arguably suggests
that she realized only that she was unable to drive.

W also cannot say, as a mtter of law, that Keefer’'s
i ntoxi cation was the proxi mate cause of the accident. The police
report stated:

The primary cause of the accident was speed to [sic]

great for roadway conditions on approach to the Eastbound

curve. This caused the vehicle to travel onto snow

covered shoul der, causing the driver to overconpensate to

recover and get back onto the roadway. This maneuver

failed, causing the vehicle to strike the power pole.

The secondary contributing cause to the accident was use

of al coholic beverage by the driver. This inpaired his

ability to operate the vehicle properly.
Deputy Schleigh reiterated this view at his deposition.

To be sure, appellee’ s account, which serves to exonerate him

may well be true, and we do not suggest otherw se. What we do
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suggest is that it was not the province of the court to make that
determ nation, particularly in light of the applicability of the
presunption of due care and the obligation at this juncture to view
the facts and inferences in the Iight nost favorable to appell ants.
As the Court said in McQuay, 126 Md. App. at 604, the presunption
of due care operates to “‘correct an inbal ance resulting from one
party’s superior access to proof.’” See al so Young v. D etzel, 13
Ml. App. 159, 164-65 (1971). Accordi ngly, we are persuaded that,
under the circunstances attendant here, the issue of whether the
decedent was contributorily negligent or had assuned the risk
shoul d not have been decided by the court, before trial, as a
matter of |aw.

DENI AL OF MOTION IN LI'MNE AFFI RVED, SUMVARY
JUDGMVENT | N FAVOR OF APPELLEE REVERSED; CASE
REMANDED TO THE CI RCU T COURT FOR WASHI NGTON
COUNTY FOR FURTHER PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON. COSTS TO BE DI VIDED EQUALLY
BETWEEN APPELLANTS AND APPELLEE
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