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In this case we study negligence and the econom ¢ danages
rul e, negotiable instrunents and the | oss allocation rules of the
Uni f orm Commer ci al Code regardi ng drawers, drawees, and depositary
banks. W decide that it is necessary to address the novel
gquestion of whether a drawer can sue a depositary bank in
negl i gence, because the Uniform Commercial Code’'s | oss allocation
rules are largely inapplicable. W decide that it can, under the
particul ar circunstances of this case.

FACTS AND LEGAL PROCEEDINGS

I n Novenber 1997, Mark Shannahan, a customer of Farnmers Bank
of Maryland (“Farmers”), refinanced his Annapolis hone (“the
property”) through Arnmada Mortgage Corporation (“Arnada”). First
Equity Title Corporation (“First Equity”), an agent of Chicago
Title Insurance Conpany,! conducted Shannahan’s settlenent. A
|ater title exam nation reveal ed the existence of two Iiens on the
property that had to be satisfied in order to give Arnada first
priority after refinancing. One such lien, the subject of this
litigation, was an Indemmity Deed of Trust (“I1DOI”) granted by
Shannahan for the benefit of Farners.

Before settlenent, First Equity received from Armada two
payoff statenents which had been conpleted by a | oan assi stant for
Farmers. One payoff statenent indicated the existence of a |oan

dated Novenber 21, 1996, in the original “high credit” anount of

'For purposes of this appeal, we shall use “First Equity” to
refer to Chicago Title Insurance Conpany, as well as its agent,
First Equity Title Corporation.



$50, 000. 00, with a bal ance as of Cctober 23, 1997, of $45, 104.47.
On this first payoff statement, the | oan assistant nade a circled
notation of “2" DOTI” above the high credit anount. The second
payoff statenent indicated the existence of a line of credit |oan
dated March 25, 1970, in the original “high credit” anount of
$40, 000. 00, with a balance as of OCctober 23, 1997, of $40, 760. 83
(“I'itne of credit debt”). On this second payoff statenent, the | oan
assi stant nade a circled notation of “3'® DOI” above the high credit
anmount .

When conparing the title examnation wth the payoff
statenents, First Equity initiated an inquiry with the title
exam ner to determne the existence of the “3@ DOT". The title
exam ner reported that a review of the Land Records of Anne Arunde
County did not reveal the existence of athird deed of trust. This
report caused First Equity to m stakenly believe that the bal ance
of the debt secured by the IDOT was only $45,575.70. Neither the
title exam ner nor First Equity correctly read the | anguage in the
| DOT providing that the $40,000.00 line of credit Shannahan
mai ntai ned at Farnmers was also secured by the lien of the [DOTI.
First Equity believed that line of credit debt to be unsecured.

Accordi ngly, on Decenber 1, 1997, First Equity issued a check
in the amount of $45,575.70 (“Check 1") and nailed it directly to
Farnmers along with a copy of the first payoff statenent and

instructions to pay off the “2" DOI". The | etter acconpanying



Check 1 stated that “[t] he encl osed check is to pay this account in
full.” 1t did not request that the IDOT be released. It also did
not mention the $40,760.83 line of credit.

Foll owi ng settlenment, First Equity delivered two checks to
Shannahan: (1) a check made payabl e to Shannahan in the anmount of
$87,464.11 (representing Shannahan’s “cash-out” from the
refinanci ng) (“cash-out check”); and (2) a check nade payable to
Farmers in the amobunt of $40, 760.83 (representing the outstandi ng
bal ance of the line of credit)(“Check 2"). First Equity gave Check
2 to Shannahan along with a letter instructing Farners to pay off,
and then close out, the line of «credit. This letter
unfortunately, was never delivered to Farners.

On Decenber 3, 1997, Shannahan took the cash-out check and
Check 2 to the West Street branch of Farmers. Upon arrival at the
bank, Shannahan deposited the cash-out check into his personal
account at Farners. |In addition, Shannahan indorsed Check 2 and
directed the bank to deposit that check into his personal account
as well. Shannahan did not give Farners First Equity's
i nstructions that Check 2 be used to pay off, and then cl ose out,
the line of credit.

After the teller discussed the deposit of Check 2 into
Shannahan’s account with the bank manager, who in turn allegedly
di scussed the situation with a | oan officer, Shannahan was al |l owed

to deposit Check 2, made out to Farnmers, into his personal account.



Then Farners placed its i ndorsenent on the back of Check 2, and the
funds were subsequently withdrawmn from First Equity’ s checking
account at Allfirst Bank (“Allfirst”). Check 2 was deposited into
Shannahan’s account before Farners negoti ated Check 1.

Around July 1998, Farnmers initiated foreclosure proceedi ngs
with respect to the I DOT, because the |ine of credit bal ance was in
default.? At this tinme, First Equity learned that Farners stil
had a lien on the property because, according to Farners, Shannahan
had not paid off the line of credit, which was secured by the | DOT.
First Equity then notified Allfirst about Check 2 and requested
that Allfirst recredit its account. Allfirst refused to do so.

First Equity subsequently filed a declaratory judgnment action
agai nst Farnmers and Allfirst inthe Crcuit Court for Anne Arundel
County. Both banks filed a Counter-Conplaint for |Interpleader
against First Equity. After a bench trial, the circuit court ruled
in favor of First Equity and ordered Farmers to rel ease the |lien of
its IDOT fromthe property. Farnmers filed a tinely appeal.

The circuit court also ruled that Allfirst was not |iable for
debiting funds from First Equity' s checking account when it
processed Check 2. First Equity filed a cross-appeal on this
I ssue.

Appel | ant Farnmers asks us to decide

2Armada, the refinancing | ender, also desired to forecl ose, as
the nortgage was in default.



. Whether the lower court erred in finding
that Farnmers negligently failed to apply the
proceeds of a check issued by First Equity and
made payable to Farnmers to an outstanding
bal ance on a line of credit, absent a finding
of a duty owed by Farners to First Equity][.]

[1. Whether the lower court erred in failing

to consi der whet her First Equity’s
contributory negligence barred the relief it
obt ai ned.

Appel | ee/ cross-appel lant First Equity asks us to decide:

I11. Whether the | ower court erred in finding
that Allfirst Bank did not violate M. Code
(1975, 2002 Repl. Vol .), section 4-401 of the
Commercial Law Article (“UCC’) when it debited
Check 2 fromFirst Equity’ s account.

Appellant Farnmers and cross-appellee Allfirst filed
briefs, but make no clains against each other.
represented by the sanme counsel.
CIRCUIT COURT’S DECISION
After a trial on the nerits, the circuit court
foll owi ng findings and concl usi ons:
Al t hough Shannahan was in possession of
[Check 2,] the instrunent was payable to
[ Farmers] and not to bearer. Ther ef or e,
Shannahan was not a holder of the instrunent
and thus was unable to properly negotiate the

check to the credit of his personal account.

MD Code Ann., Com Law | 8§ 3-205(d)

provi des: “Anonmal ous indorsenent” neans an
i ndorsenent nmade by a person who is not the
hol der of the instrunent. An anonal ous

i ndorsenent does not affect the manner in
whi ch the instrunent may be negotiated.” . . .
[T]he court wi || di sregard Shannahan’s
pl acenent of his signature as an indorsenent
and view [check 2] as if Shannahan had not
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attenpted to negotiate it. As such, [Farners]
placed its own indorsenment on the back of
[Check 2] as it negotiated it to Al lIfirst
Bank. Allfirst correctly dispersed the funds
to [Farnmers] who then permtted these funds,
intended for [Farnmers], to be directed to
Shannahan’s account. Thus, [Farners] did
accept the check from First Equity in the
amount of $40,760.83 and then extended a
paynment to Shannahan in the sanme anount.

The court concl udes that [Farmers]
negligently failed to apply the funds to
Shannahan’s outstanding balance of $40,760.83
on the line of credit also referred to in the
payoff statenent from Farners as the 3'¢ DOT.
The court finds that the delivery by First
Equity of [Check 1] to [Farmers] by nmail
conbined with the delivery by Shannahan of
[ Check 2] constitutes a pay-off in full of the
Farmers |IDOT and [Farnmers] is required to
release the IDOT in accordance wth the
provisions of Section 7-106 of the Real
Property Article of the Code. (Enphasi s
added.)

We shall sustain the trial court’s ruling that Farners was
negligent in its handling of Check 2. We hold that the court
erred, however, in failing to consider the contributory negligence
of First Equity, and in resting its decision on Ml. Code (1974,
2003 Repl. Vol.), section 7-106 of the Real Property Article
(“RP") (authorizing cause of action against lienholder for its
failure to rel ease |ien whenever full paynent is nade and a rel ease
is requested in witing).® Finally, we affirmthe trial court in

its holding that First Equity could not recover against Al lfirst

SThese issues are discussed, infra, in Sections Il and |11,
respectively.



because the latter did not violate UCC section 4-401 when it
charged Check 2 against First Equity’s account. This is so because
no si gnature on Check 2 was forged, and no i ndorsenment was m ssi ng.
W expl ain our reasoning in the sections that follow

DISCUSSION

I.
First Equity’s Claim Against Farmers in Negligence

Farmers contends that First Equity cannot recover against it
in negligence because Farners had no duty to First Equity. There
are four elenents in a cause of action for negligence: a duty owed
to the plaintiff, a breach of that duty, harm caused by that
breach, and damages. See Jacques v. First Nat’1l Bank, 307 Ml. 527,
531 (1986). First Equity candidly acknowl edges that it “has not
been able to locate any decision by [either Maryland appellate
court] determ ni ng whet her a drawer of a check has a general cause
of action for negligence against a depositary bank.” W are thus
required to exam ne the novel and thorny question of whether a
depositary bank can be liable in negligence to its non-custoner

dr awer . *

“The drawer of a check, defined by Mi. Code (1975, 2002 Repl.

Vol .), section 3-103(a)(3) of the Commercial Law Article (“UCC"),
as “a person who signs or is identified in a draft as a person
ordering paynment,” is the person or entity who, in layman’ s terns,
“wites” the check. Here, the drawer is First Equity, because it
wrote the check to Farners. The drawee of a check, defined by UCC
section 3-103(a)(2) as “a person ordered in a draft to namke
paynment,” is the person or entity required to “pay” the check, and
is generally the bank where the drawer hol ds an account. Allfirst
(continued. . .)



Al t hough we sustai ned a negligence action by a drawer agai nst
a bank in Bank of So. Md. v. Robertson’s Crab House, Inc., 39 M.
App. 707, 715-16 (1978), that case does not resolve this issue
because the drawer was a custoner of the depositary bank. In
Robertson’s, the bank accepted a check fromthe drawer plaintiff
payable to the bank, and deposited the proceeds into the
presenter’s personal account. The presenter was an enpl oyee of the
drawer. We concluded that the bank had a duty of ordinary care to
the drawer because it was the bank’s customer. See id. at 713.
There was no discussion of whether this duty extended to non-

cust oner drawers.

(...continued)

is the drawee in this case. The payee of a check is the person or
entity the drawer intends to receive the noney. Farnmers is the
payee of Check 2.

A depositary bank is “the first bank to take an item even
though it is also the payor bank unless the itemis presented for
i mredi at e paynent over the counter.” UCC 8 4-105. Thus, Farners,
as the first bank to take Check 2, is the depositary bank. The
Oficial Cooment 1 to section 4-105 expl ains:

The definitions in general exclude a bank to

which an itemis issued, as this bank does not

take by transfer except in the particul ar case

covered in which the itemis issued to a payee

for collection, as in the case in which a

corporation is transferring bal ances from one

account to another. Thus, the definition of

“depositary bank” does not include the bank to

which a check is nade payable if a check is

given in paynent of a nortgage. This bank has

the status of a payee[.]
Farmers was the payee, but treated Check 2 as a depositary bank,
and both parties refer toit as such. W shall sonetines refer to
Farmers as a depositary bank, and sonetinmes as a payee, dependi ng
on the context.



There is a split of authority in other states on the i ssue of
whet her a depositary bank may be liable in negligence to a non-
custoner drawer for failure to exercise ordinary care in handling
checks. Cases holding that the depositary bank may be I|iable
I nclude: Wymore State Bank v. Johnson Int’1 Co., 873 F.2d 1082,
1087 (8th Cr. 1989)(holding that a non-custoner drawer has
standing to sue depositary bank in negligence),; Progressive
Casualty Ins. Co. v. PNC Bank, N.A., 73 F. Supp. 2d 485, 489 (E.D.
Pa. 1999)(refusing to grant a defendant bank’s notion to dismss
non- cust oner drawer’s negligence suit); Sun ‘n Sand, Inc. v. United
Cal. Bank, 582 P.2d 920, 936-37 (Cal. 1978), abrogated in part by
statute on other grounds as recognized in Lee Newman, M.D., Inc. V.
Wells Fargo Bank, 104 Cal. Rptr. 2d 310 (2001)(drawer’s | oss was
reasonably foreseeable); Kaiser-Georgetown Community Health Plan,
Inc. v. Bankers Trust Co. of Albany, N.A., 110 Msc. 2d 320, 321-22
(N.Y. Sup. C. 1981)(granting sunmary judgnent to non-custoner
drawer against depositary bank); Allis Chalmers Leasing Servs.
Corp. v. Byron Ctr. State Bank, 341 N.W2d 837, 839 (Mch. App.
1983) (per curiam(affirmng grant of summary judgnent to non-
custoner drawer agai nst depositary bank). Cf. Murray v. Bank of
Amer., N.A., 580 S.E. 2d 194, 198 (S.C. C. App. 2003)(findi ng bank
has general duty of care to non-custoner). For cases denying
recovery by non-custoner drawer against a depositary bank, see,

e.g., Bank Polska Kasa Opieki, S.A. v. Fed. Home Loan Bank of N.Y.,



909 F. Supp. 948 (D. N.J. 1995); Great Lakes Higher Educ. Corp. V.
Austin Bank of Chicago, 837 F. Supp. 892 (N.D. Ill. 1993); Ramsey
v. Hancock, 79 P.3d 423 (Uah C. App. 2003).°
In the widely cited 1978 case, Sun 'n Sand,® the California
Suprene Court addressed a drawer’s claimof negligence against a
depositary bank for allowing a check payable to the bank to be
deposited in the personal account of the presenter, who was the
drawer’ s enpl oyee.
The court described the balancing of policy considerations

that is required to decide whether a duty should be inposed:

The nost inportant of these . . . include "the

foreseeability of harmto the plaintiff, the

degree of certainty that the plaintiff

suffered injury, the closeness of t he

connecti on between t he defendant's conduct and

the injury suffered, the noral blane attached

to the defendant's conduct, the policy of

preventing future harm the extent of the

burden to the defendant and consequences to

the community of inposing a duty to exercise

care with resulting liability for breach, and

the availability, cost, and prevalence of

i nsurance for the risk involved."
Sun '‘n Sand, 582 P.2d at 936 (citations omtted).

In doing that balancing, the court enphasized that

°*For a general discussion of bank liability for allow ng
di version of checks drawmn to it, see Boyd J. Petersen, Annot.
Liability of Bank for Diversion to Benefit of Presenter or Third
bParty of Proceeds of Check Drawn to Bank’s Order by Drawer Not
Indebted to Bank, 69 A.L.R 4th 778 (2004).

®This case was cited with approval by our Court of Appeals in
Hartford Fire Ins. Co. v Md. Nat’l Bank, N.A., 341 M. 408, 418
(1996). W discuss the Court’s treatnent of Sun 'n Sand, infra
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foreseeability was the foundation for finding liability, and | ack
of foreseeabiliy would set Iimts thereon:

Qur conclusion that [the bank] should have
appreciated the indicia of msappropriation
IS, of cour se, not hi ng ot her than a
determ nation that [the drawer’s] |oss was
reasonably foreseeable. W are not persuaded
that commerce will be so inpeded by a duty of
inquiry in this context that we shoul d depart
fromthe fundanental principle that actors are
liable for reasonably foreseeable |osses
occasioned by their conduct. The duty is
narrowly circunscribed: it is activated only
when checks, not insignificant in anount, are
drawn payable to the order of a bank and are
presented to the payee bank by a third party
seeking to negotiate the checks for his own
benefit. Moreover, the bank's obligation is
mnimal. We hold sinply that the bank may not
i gnore the danger signals inherent in such an
attenpted negotiation. There  nmnust be
objective indicia from which the bank could
reasonably conclude that the party presenting
the check is authorized to transact in the
manner proposed. In the absence of such
indicia the bank pays at its peril

Id. at 937.7

The opi nion of the Seventh Circuit in Travelers Cas. and Sur.
Co. of Am. v. Wells Fargo Bank, N.A., 374 F.3d 521, 528 (7th Gr.
2004), echoed themes from Sun 'n Surf in holding that a depositary
bank owes a duty to a drawer who is not its custoner. Treating
Char |l es Schwab, a brokerage firm as a bank, Judge Posner, witing

for the court, first considered the potential benefit to the

I'n Maryl and, the responsibility as between a depositary bank
and t he drawer for fraudul ent i ndorsenents by the drawer’s enpl oyee
IS now governed, in part, by UCC section 3-405.

11



community that would result if the duty were inposed:

The conmmon | aw of Illinois as of other states
requires a bank, if someone tries to deposit a
check made out to it in his own account, to
exerci se due care to nake sure that the drawer
(the third party) intended the depositor to
receive the drawer’s noney. . . . The danger
Is great in such a case that the depositor
nerely found, stole, or forged the check. The
risk of his getting away with such fraud is
reduced if the bank has a duty to check with
the drawer or take other steps to make
reasonably sure that the deposit is
authorized.

Id. at 525-26 (citations omtted and enphasi s added).
Judge Posner next enphasized the ease with which the bank’s
duty could be fulfilled:

[ The bank] should have tried to find out from
[the drawer] whether the check had been
aut horized. Although [the drawer’s] check
|l i sted no address or phone nunber, only a P. QO
box number in M| waukee, it would have taken
no nore than a mnute to |ook wup [the
drawer’ s] phone nunber and place a call. .
Alternatively, it could have warned [the
drawee] of the unusual deposit; the warning
doubt| ess woul d have inpelled [the drawee] to
check the matter with its customer, in order
to avoid liability. [The bank] did nothing and
there is no evidence that, had it nmde a
reasonabl e effort, the effort woul d have been
fruitless. [The bank] violated its duty of
care to [the drawer].

Id. at 527. Cautiously limting a bank’s duty, Judge Posner
recogni zed that a mininmal effort by the bank to obtain information
m ght be sufficient even if unsuccessful:

If having [called the drawer,] [the bank] had

found itself entangled in an endl ess aut ormat ed

phone nmenu or otherw se unable to get through

12



to a responsi bl e enpl oyee of the conpany in a
reasonabl e amount of tinme and get a pronpt
answer to its query, its duty of care m ght
have been satisfied.

Id.

Wiile we find persuasive the reasoning in Sun 'n Surf and
Travelers, We must carefully scrutinize whether the action can pass
must er under Maryl and negligence law. To do so we nust exam ne two
i nportant Maryland cases: Jacques, 307 M. 527, and Wwalpert,
Smullian & Blumenthal, P.A. v. Katz, 361 Md. 645 (2000) (“ walpert”).

Jacques, a |l eading case on the subject of tort duty, is cited
by both First Equity and Farmers. The issue presented in Jacques
was “whet her a bank that has agreed to process an application for
a loan owes to its custoner a duty of reasonable care in the
processing and determ nation of that application.” 1d. at 528.
The Court of Appeals concluded that such duty existed. See 1id.
Al though our issue here is quite different, the Jacques Court’s
analysis of duty and the “economic loss rule” in the banking
context is instructive.

Judge McAuliffe, witing for the Court of Appeals, explained

that “[t]he duty elenent in a negligence action is ‘an obligation

to which the law will give effect and recognition to conformto a
particular standard of conduct toward another.’” I1d. at 532
(citation omtted). It is ““an expression of the sum total of

those consi derations of policy which |ead the law to say that the

13



plaintiff is entitled to protection.’” Id. at 533 (citation
omtted). The Court additionally explained why a plaintiff with a
claimfor economc |oss nust neet a higher burden:

In determ ning whether a tort duty should be

recogni zed in a particular context, two ngjor

considerations are: the nature of the harm

likely to result froma failure to exercise

due care, and the relationship that exists

bet ween the parties. Wiere the failure to

exerci se due care creates a risk of economic

loss only, courts have generally required an

intimate nexus between the parties as a

condition to the inposition of tort liability.

Thi s intimte nexus IS satisfied by

contractual privity or its equivalent. By

contrast, where the risk created is one of

personal injury, no such direct relationship

need be shown, and the principal determ nant

of duty becones foreseeability.
Id. at 534 (citations and footnote omtted, enphasis added).

Toillustrate the perineters of negligence liability when only

economc loss is involved, the Jacques Court exam ned two early
| eadi ng cases fromNew York: Glanzer v. Shepard, 135 N. E. 275 (N. Y.
1922), and Ultramares Corp. v. Touche, 174 N.E. 441 (N. Y. 1931).
In Glanzer, the New York Court of Appeals held that “a public
wei gher of beans was liable to the buyer of the beans for
negl i gence in the weighing, notwthstanding that the wei gher had
been engaged and paid only by the seller.” Jacques, 307 M. at
535. This was because the “buyer, although having no contract wth
t he wei gher, was the known and i nt ended beneficiary of the contract

bet ween the seller and the wei gher, and therefore a beneficiary of

14



the duty owed by the weigher.” I1d.

On the other hand, in Ultramares, the New York court hel d that
a “public accountant who carelessly prepared and certified a
bal ance sheet for a corporation could not be held liable in
negligence to a factor who made |loans to the corporation in
reliance on the bal ance sheet.” Jacques, 307 Ml. at 536. The New
York court distinguished Glanzer fromUltramares “on t he basis that

there was no ‘contractual relation, or even one approaching it, at

the root of any duty that was owing fromthe defendants . . . to
t he indeterminant class of persons who . . . mght deal wth the
[corporation] inreliance on the audit.’” 1Id. (quoting Ultramares

175 N. E. at 446) (enphasi s added).

We view this distinction as neaningful in this case because,
when Far nmers deposited Check 2's proceeds i nto Shannahan’ s account,
it knew who the drawer was, knew that the drawer owed it no noney,
and accepted the check fromthat drawer. Thus, in concluding that
Farnmers had a duty to First Equity, we would not be creating a duty
to an “indeterm nant class of persons.”

| nposing a duty is also justified by the public nature of a
bank. The Jacques Court explained that a “duty mght arise from
the public nature of defendant’s calling[.]” Jacques, 307 M. at
533. The Court explained the public character of a bank:

The banking business is affected with the
public interest. Traditionally banks and
their officers have been held to a high degree

of integrity and responsiveness to their

15



public <calling. . . .[T]lhe requirenents
i nposed by the Maryl and Legi sl ature upon state
banks illustrate this State’s pol i cy
concerning the banking industry. Unlike nost
ot her corporations, in Maryland a state bank
may not be chartered until there has been an
Investigation by a state official and a
det ermi nati on t hat “It] he character

responsibility, and general fitness of the
i ncorporators and directors naned in the
articles command confidence and warrant bel i ef
that the business of the proposed conmerci al

bank will be honestly and efficiently .
and [that] [a]llowi ng the proposed commerci a
bank to engage in business . . . [wWill

pronote public convenience and advantage.”
. The recognition of a tort duty of
reasonabl e care under [these] circunstances
: is thus consistent with the policy of
this State . . . and reasonable in light of
the nature of the banking industry and its
relation to public welfare.
Id. at 542-43 (citations omtted).

Li ke the brokerage firmin Jacques, Farmers qualifies as an
institution “invested with enornous public trust” and “affected
with the public interest.” See 1id. W concede, though, a
significant difference between this case and Jacques. There, the
Court found that there was a contract between the bank and the

plaintiffs who applied for the | oan, whereas here there is none.?

8The Court expl ained the contract:
The Bank nmade at | east two express prom ses to
the Jacques. It agreed first to process their
| oan application and second to “lock in” the
interest rate of 117%% for a period of ninety
days. . . . [T]hese prom ses were supported by
a valid consideration [and therefore] were
enf or ceabl e.
Jacques v. First Nat’l Bank of Md., 307 Ml. 527, 537 (1986).

16



The Jacques Court left for future decisions the question of what
ci rcunstances might qualify as a “[contract] equivalent.”
Fourteen years later, Chief Judge Bell, witing for the Court
of Appeals in walpert, 361 MI. 645, provided a partial answer to
this question. walpert involved the issue of whether a certified
publ i c accounting firmthat prepared an audited financi al statenent
for its corporate client had a duty of ordinary care to a person
who | oaned noney to that client in reliance on the defendant’s
wor k. Chi ef Judge Bell wundertook an extensive analysis of “the
nature of the relationship required to establish a duty of care
i n which econom ¢ danmages only were incurred.” Id. at 666.

Al t hough the Court did not abandon the ternms “intimate nexus,”

and “[contract] equivalent,” it distanced itself from these
concepts. In doing so, the Court clarified the privity issues
di scussed i n Jacques. Revi ewi ng Jacques and the cases it relied

on, the Court focused on foreseeability rather than privity or its
equi val ent :

[T] he rational e underlying the requirenment of
privity or its equivalent as a condition of
liability for negligent conduct :
resulting in economc danages energes: to

avoid “liability in an indeterm nate anount
for an indetermnate time to an indeterm nate
cl ass.” Stated differently, the reason for

the |[privity] requirement is to 1limit the
defendant’s risk exposure to an actually

foreseeable extent, t hus permtting a
defendant to control the risk to which the
defendant is exposed. It was that concern

t hat was bei ng addressed by the Jacques Court

17



when it juxtaposed Glanzer and Ultramares and
stressed doubly that the Jacqueses were not
strangers to the | oan transaction and that the
Bank prom sed the Jacqueses to process their
| oan application and to lock in a certain rate
of interest for a period of tine.

walpert, 361 Ml. at 671 (citations and footnote omtted; enphasis
added) .

Further signalingthat “contractual privity or its equival ent”
IS not essential to the inposition of duty, the Court explained:

VWil e the Ultramares court was clear in
its statenent of its position on the
unfai rness of inposing on the defendants an
indeterminate liability, to an indeterm nate
cl ass of people, for an indeterm nate cl ass of
people, for an indeterm nate period of tine,
by contrasting the facts in that case wth
those in Glanzer, in which the third party was
the “end and ainf of the transaction, there
may have been created a false impression that
its holding requires a contractual privity or
that of a third party beneficiary. Certainly,
Credit Alliance Corp. Vv. Arther Andersen &
Co., 65 N.Y.2d 536, 493 N. Y.S.2d 435, 483 N E
2d 110 (1985) and ot her subsequent [ New YorKk]
cases nmake clear that Ultramares does not
require strict privity or third party
beneficiary status as a condition to third
party suits agai nst accountants.

Id. at 674 n.12. (citations omtted and enphasis added).

The walpert Court directed us to adjust our lens for view ng
Ultramares and Glanzer, from focusing on the relationship between
the plaintiff and defendant, to assessing the reasonable
expectations of the defendant:

Ultramares, 1in distinguishing Glanzer, gave
greater enphasis to the contractual analysis
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by which the Glanzer court indicated, albeit
with circuitousness, the case could be
expl ai ned. That expl anati on of t he
di stinction between the cases was also the
focus of Jacques. Thus, our reference in
Jacques to “the contractual relation” in
di scussing Ultramares may suggest that, in
order to find a duty, there nust be the
presence or absence  of a contractual
rel ati onship. As we have seen, however, the
rel ati onship between the plaintiffs and the

defendant in Glanzer was such that the
defendant knew both the purpose for which its
work product was to be used - to set the
anmount of paynent due - and if not the

identity of the final user, the specific class
of persons who could and would rely on that
work product. That knowl edge needs to be
contrasted wth that possessed by the
defendant in Ultramares, Wwho knew only
generally that the information it provided
woul d be relied upon by others.

Id. at 685 (enphasis added).

Yet the Court of Appeals declined to fully abandon the
“privity equivalent” or “near privity requirenent” of Ultramares
Rel yi ng heavily on Credit Alliance Corp. v. Arthur Andersen & Co.,
493 N E. 2d 110 (N.Y. 1984), it cautioned:

El uci dating Ultramares, the Court of Appeals
of New York reiterated the privity equival ent
or near privity requirement in [Credit
Al'liance Corp.], in the process, clarifying
the test of elenents a plaintiff nust
establish: (1) the accountants nust have been
aware that the financial reports were to be
used for a particul ar purpose or purposes; (2)
in the furtherance of which a known party or
parties was intended to rely; and (3) there
nmust have been sonme conduct on the part of the
accountants linking to that party or parties,
whi ch evinces the accountants' understandi ng
of that party or parties' reliance.
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walpert, 361 Ml. at 675-76 (footnote omtted).

In sum what we distill from walpert’s interpretation of
Jacques and the New York cases is that the nexus requirenent may
not be as close as the word “intimte” would suggest, and to
determ ne whether it is net, we nust focus on the defendant’s
knowl edge. Applying this |esson, we conclude that Farners had a
sufficient nexus to First Equity to justify inposition of a tort
duty to handle Check 2 with ordinary care. Several factors support
this concl usion.

First, Farners received a sizable check payable to Farners
froman entity that was not indebted toit, wiwth no direction as to
its purpose. This does not occur in the normal day-to-day banking
transaction. Farners had the option of declining to accept Check
2 wthout instruction fromthe drawer as to why it was the payee.
So, unlike the Ultramares accountant, who did not even know who
relied on its audit work, Farners made a conscious decision to
accept First Equity’s check for collection. 1In doing so, Farners
pl eased its customer, Shannahan, and also earned nore profit
because interest would continue to accrue on the | oan.

Second, the drawer of the check was a title conpany, i.e., a
conpany in the business of performng title searches, holding
settlenents involving real property, and issuing title policies
that insure against title defects, including the priority of a

| ender’s lien on real property. Shannahan had out st andi ng | oans
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to Farners secured by real property. Further, Farmers had received
a “payoff request” from Arnada, the new |lender (to whom First
Equity would issue a lender’s title policy). Farnmers had replied
to that request identifying its two secured |oans and stating the
amount due.® These factors, taken together, suggest that Farmers
knew, or shoul d have known, that there was a risk that First Equity
was expecting the proceeds of the check to pay off Shannahan’s
i ndebt edness to Farnmers secured by the IDOI, thus clearing the
title, rather than to place the proceeds in his account. Farmers’
knowl edge and conduct fall squarely wthin the fundanental
negl i gence principle quoted in Hartford Fire Ins. Co. v. Md. Nat’l
Bank, N.A., 341 Md. 400, 424 (1996) (" Hartford’), that "actors are
liable for reasonably foreseeable |osses occasioned by their
conduct.” (Ctation omtted).
The Court Of Appeals’ Decision In Hartford

In making our decision that Farnmers could be liable in
negligence, it is appropriate that we consider the history of
Maryl and’ s treatnent of a bank’s responsibilities and a drawer’s
remedi es ot her than negligence, when loss is incurred as the result
of a forged signature or simlar event. Maryland has recognized

for over 75 years that a depositary bank has a duty to inquire as

Farmers identified this ampunt due as of Novenber 14, 1997,
and gave a “per dienf amount to add to that figure, so the
reci pient could cal cul ate the anmobunt due on the exact settlenent
dat e.
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to the right of a custoner to use a check for his own benefit when
the check was payabl e to sonmeone el se, such as his enployer. See
Nat’1l Union Bank of Md. v. Miller Rubber Co. of N.Y., 148 M. 449
(1925) (hol di ng depositary bank |iable to payee in conversion when
it credited check proceeds payable to a manufacturer to the
personal account of a distributing agent for that manufacturer).
This duty rests in part on the depositary bank’s position as the
one best able to detect forgery. See Hartford, 341 M. at 429.
(“Since the party who takes from the forger is generally in the
best position to prevent a forged i ndorsenent, the depositary bank
is ultimtely liable in nbst cases”). See also 6 Anderson on the
Uniform Commercial Code 8 3-404:5(b) (2004).

Al though the plaintiff in National Union was the payee, the
“right to sue a depositary bank in conversion was extended to
drawers in certain circunstances[.]” Hartford, 341 M. at 425
(citing John Hancock v. Fid.-Balto. Bank, 212 M. 506 (1957) and
Fid.-Balto. Bank v. John Hancock, 217 Md. 367 (1958))(“We . . . are
unabl e to di scover any difference in principle between a payee and
a drawer of a check under such circunstances”). The Court in
Hartford declined to adopt the “legal fiction” advanced in the
sem nal Massachusetts case, Stone & Webster Eng’g Corp. v. First
Nat’1 Bank & Trust Co., 184 N E.2d 358 (Mass. 1962) (" Stone”) that

the drawer was not the proper party to sue

because the drawer had no right to the checks
thensel ves or their proceeds. Since the
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drawer woul d have had no right to present the

checks for paynent, the drawer’s interest in

the checks “was limted to the physical paper

on which they were witten, and was not

measured by their payable anounts.”
Hartford, 341 M. at 419 (citing Stone, 184 N E 2d at 362).
Because the Hartford Court concluded that the plaintiff drawer had
a cause of action in conversion, it was unnecessary to decide
whet her the plaintiff also had a cause of action for negligence.
See 1id. at 427.

UCC Section 3-420
But, within the year, the legislature’s adoption of UCC

section 3-420 abol i shed a drawer’ s common | aw acti on for conversi on
and adopted the rule of Stone. ™ COficial Conment 1 to this section
expl ai ns the reason for this change:

There i s no reason why a drawer shoul d have an

action in conversion. The check represents an

obligation of the drawer rather than property

of the drawer. The drawer has an adequate

remedy agai nst the payor bank for recredit of

the drawer’s account for unauthorized paynent

of the check.

The UCC does not supplant all comon |aw causes of action

relating to negotiable instrunments. Section 1-103 provides:

“Unl ess displaced by the particular provisions of [this Act], the

principles of law and equity . . . shall supplenent its

°I'n pertinent part, UCC section 3-420 provides: “An action for
conversion of an instrunment may not be brought by (i) the issuer or
acceptor of the instrunent[.]” “‘lssuer’ . . . means a naker or
drawer of an instrunent.” UCC § 3-105 (c).
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provisions[.]” In deciding whether a comon |aw action for
negl i gence shoul d exi st, however, we nust consi der the inplications
of section 3-420. As the Hartford Court observed:

Maryland’s common law . . . is not our sole

consideration. W rnust al so consider whether

Maryl and’s adoption of the UCC mandates a

change in that common |aw. Qovi ously the

Commercial Law Article controls when that

statute explicitly contradicts pre-existing

common law. In addition, even where there is

no explicitly applicable statute in the

Commercial Law Article, we hesitate to adopt

or perpetuate a conmon |aw rule that would be

plainly inconsistent with the legislature's

intent[.] . . . W therefore nust determ ne

whet her allowing [the drawer] to recover from

[the bank] would be inconsistent with the

explicit loss-allocation schenme provided in

Titles 3 and 4.
Hartford, 341 Md. at 429 (enphasis added).

Applying this standard, we nust decide whether a drawer’s
action in negligence agai nst a depositary bank shoul d exi st when a
suit for conversion based on the sanme alleged malfeasance or
nonf easance does not. In other words, is a drawer’s suit in
negligence “plainly inconsistent” with the legislature’s intent in
adopti ng UCC section 3-4207?

We first exam ne the | egislative purpose in abolishing drawer
suits agai nst depositary and coll ecting banks for conversion. If
the legislative policy for elimnating drawer conversion clains
against a depositary or collecting bank would be “plainly
inconsistent” with this negligence action, that coul d have negati ve

inplications for First Equity's action against Farners. The
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Oficial Comment 1 to section 3-420 offers sonme guidance on this
poi nt :

Under former Article 3, the cases were divided
on the issue of whether the drawer of a check
with a forged indorsenent can assert rights
agai nst a depositary bank that took the check.
The | ast sentence of Section 3-420(a) resol ves
the conflict by following the rule stated in
[ Stone] . There is no reason why a drawer
should have an action in conversion. The
check represents an obligation of the drawer
rather than property of the drawer. The
drawer has an adequate remedy against the
payor bank for recredit of the drawer’s
account for unauthorized payment of the check.
(Enmphasi s added.)

Thus, in abolishing the drawer’s conversion action, the
| egi sl ature assumed that the drawer has a cause of action agai nst
the drawee, and therefore the conversion action was unnecessary.
As we discuss in Section IV, First Equity has no cause of action
against Allfirst, the drawee. This suggests that recognizing a
negl i gence cause of action against Farners would not be “plainly
i nconsi stent.”

The Oficial Coment’s nention of Stone adds to our
understanding of the legislative rationale. The Stone Court
rejected a drawer’s conversion claimagai nst a depositary bank:

An action by the drawer against the
coll ecting bank m ght have sone theoretical
appeal as avoiding circuity of action. | t
woul d have been in the interest of speedy and
conpl ete justice had the case been tried with
the action by the drawer against the drawee
and with an action by the drawee against the
collecting bank. So one mght ask: [If the

drawvee is liable to the drawer and the
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collecting bank is liable to the drawee, why
not let the drawer sue the collecting bank
direct? W believe that the answer lies in
the applicable defen[s]es set up in the Code.

The drawer can insist that the drawee
recredit his account with the amount of any
unaut hori zed paynent. . . . But the drawee has
def en[ s] es based upon the drawer’ s substanti al
negligence, if ‘contributing,” or wupon his
duty to discover and report unauthorized
signatures and alterations. . . . Then, if the
drawee has a valid defen[s]e which it waives
or fails upon request to assert, the drawee
may not assert against the collection bank or
other prior party presenting or transferring
the check a claimwhich is based on the forged
instrument. . . . If the drawer is allowed
. . . to sue the <collecting bank, the
assertion of the defen[s]es, for all practical
pur poses, woul d be difficult. The
possibilities of such a result would tend to
conpel resort to litigation in every case
involving a forgery of commercial paper. It
is aresult to be avoi ded.

Stone, 184 N E. 2d at 362-63 (citations and footnote omtted). W
di scern fromthis opinion two reasons for abolition of a drawer’s
conversion action: (1) the defenses of the drawee should be
avai l able to benefit the collecting bank, which had no banking
relationship with the drawer; (2) the drawer’s suit against its
drawee wll trigger negotiations between the drawee and the
col l ecting bank, which will enhance the prospect of settlenents,
and reduce litigation.

As stated in the Oficial Comrent to section 3-420, both of
t hese reasons rest on the assunption that the drawer has a cause of

action against the drawee for an inproper paynent and charge
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agai nst his account based on the sanme facts. Because, |ike the
trial court, we decide in Section IV that First Equity does not
have such an action, the Stone reasoning should not apply here.
Accordingly, allowng First Equity’'s negligence action against
Farmers to proceed is not “plainly inconsistent” with UCC section
3-420.
Our Decision In Simmons v. Lennon

Farmers argues that allowng a negligence claim here is
i nconsi stent with our decision in Simmons v. Lennon, 139 M. App.
15 (2001). There we rejected a drawer’s claim that a payee
negligently failed to detect that the check had been forged by the
drawer’s enpl oyee, Ms. Canpbell. See id. at 40-41. The drawer,
Si mmons, was a | awyer who enpl oyed Ms. Canpbell as his secretary.
The drawee, Lennon, was a retired police officer who worked as a
private process server for Simmons, and was a friend of Canpbell.
Wien Lennon agreed to sell an automobile to Canpbell for $22, 000,
Canpbell paid for the vehicle, in part, with a $13,000 check,
payable to Lennon, drawn on an escrow account Sinmons held at a
bank. Canpbell forged Sinmons’s signature on the check. Lennon
cashed the check, as well as another check from Canpbell, and
transferred title to the vehicle to her.

More than fifteen nonths later, Simons discovered that
Campbell, in concert with his outside bookkeeper, had been

enbezzling funds from his accounts for over two years, and had
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t aken $109, 362 in total. Simons sued Lennon, asserting conversion
and negligence based on his cashing the $13,000 check. He
contended that Lennon “knew or shoul d have known” that the $13, 000
check was forged because the words “escrow account” were printed on
the check, and because Lennon was famliar wth Simons’s
signature. The circuit court granted Lennon’s notion for sunmmary
judgnment on the negligence count because Lennon owed Sinmmons no
duty to warn himthat Canpbell had forged an escrow check.

On appeal, we affirned that ruling. Judge Sal non, witing for
this Court, distilled the followng fromthe cases addressing the
Maryl and econom ¢ damages rul e:

The comon denom nat or of the Maryl and cases,
where no contractual privity existed but
nevertheless a tort was found, is that in each
case the relationship of the 1litigants was
close enough that the defendant knew that the
plaintiff was likely to take some action based
on what the defendant said or did. No such
rel ati onship existed here. Si nmons made no
showing that he ever relied upon Lennon to
spot forgeries of his signature or that he
otherwise relied on Lennon in regard to the
checks that were paid fromhis accounts.
Id. (enphasis added).

W are not persuaded that Simmons requires that we deny a
negligence claim by Fi rst Equity, because Simmons 1S
di stingui shable for two reasons. First, as recogni zed i n Jacques
307 Md. at 542, Farners is a bank, “invested with enornous public
trust.” A nenber of the public who accepts a check in paynent for

the sale of a used autonobile in a private transaction does not
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have all the responsibilities of a public bank accepting a check
for deposit. Second, this case does not involve spotting a
forgery. Farmers did not have to spot a forgery in order to
satisfy its duty here. The problemw th Check 2 was obvi ous from
its face -- it was payable to Farners, but Shannahan wanted to
deposit the proceeds in his own account. As we explain in Section
IV, if a forgery were involved, then First Equity would have a
cause of action against A lfirst under UCC section 4-401. Al lfirst
coul d then claimagainst Farners under the transfer warranties of
UCC section 4-207, and our decision mght be different.

I n conclusion, we hold that under these circunstances, Farners
had a duty to First Equity to make inquiry about why Check 2 was
made payable to it, when Shannahan presented it for deposit into
his own account. Because absence of duty is not the only defense
rai sed by Farners, we next address its claim that there was no
proxi mat e cause.

Proximate Cause

Farmers contends that:

First Equity’ s cause of action in negligence
fails also because there is no causation
between the alleged harm and the perceived
negligence. . . . [T]he conduct of Farners was
not the action that caused, either proximtely
or any other way, the failure of the lien to
be rel eased.

Farmers further asserts that even if Farners had applied the

proceeds of Check 2 to Shannahan’s |line of credit debt, the |DOT
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woul d not have been released. It explains that “paying off a line
of credit one day does not prevent the balance from going right
back up the very next day[.]” Wile this my be so, we do not
agree that this operational aspect of a line of credit precludes a
finding of proximate cause.

We have al ready upheld the trial court’s finding that Farners
had a duty, when it recei ved Check 2, to make i nquiry about why the
check was payable to it, when Shannahan clained it bel onged to him
If Farnmers had done so, it could have |learned that First Equity
i ntended to secure a release of the IDOT. Wth that know edge, it
woul d not have been reasonable for Farners to nake a re-advance
under Shannahan’s line of credit. The trial court found that
“Farnmers’ failure to properly negotiate the check resulted in a
material loss to . . . First Equity[.]” This finding enconpasses
proxi mate cause and is supported by the evidence.

Because we also hold in the next section, however, that the
trial court erred in not considering whether First Equity was
contributorily negligent, we do not affirmthe judgnent, but vacate
it and remand for further proceedings. !

IT.
Contributory Negligence By First Equity

Farmers contends that the trial court erred in failing to

“Qur disagreenent with the trial court’s use of M. Code
(1974, 2003 Repl. Vol.), section 7-106 of the Real Property Article
as the basis for resolving this dispute also precludes affirnmance.
See infra Section III.
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consi der whether First Equity’'s negligence action is barred by its
own contributory negligence. Farnmers offers the definition of
contributory negligence set forth in Diffendal v. Kash and Karry
Serv. Corp., 74 M. App. 170, 173 (1988):

Contri butory negligence is defined as “conduct

on the part of the plaintiff which falls bel ow

the standard to which he should conform for

his own protection, and which is a legally

contributing cause co-operating wth the

negl i gence of the defendant in bring about the

plaintiff’s harm” (Ctation omtted.)

Farmers points to several acts and om ssions of First Equity
that it contends were negligent:

First Equity failed to handl e the check in the
same manner that it handled the other
[ Farmers] check that it intended to rel ease a
secured note. First Equity breached its duty
to understand what to do to obtain clear title
for its insured, failed to send the check
directly to Farners with instructions and a
rel ease, and failed to follow up with Farners
to nake certain that the |IDOT was being
rel eased.

Inreviewng First EqQuity' s response to Farnmers’ contention in
its brief, we findlittle. First Equity does not address why its
actions in sending Check 2 to Farnmers via Shannahan, rather than
through the mail, as it sent Check 1, were not negligent. Nor does
it explain why the instructions sent with Check 1 did not request
a release of the |DOT. It says nothing about its failure to
di scover that the Check 2 | oan was secured, and why that error was
not negligence. It responds sinply by saying that there was no

finding by the trial court that it was negligent.
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Waile in sone circunstances we would decide that a trial
court’s failure to nention contributory negligence nmeant that it
did not find any, we do not consider that approach appropriate
her e. First, the trial court blended the negligence rationale
with a “paynent and satisfaction” theory under RP section 7-106.
See infra Section Ill. It reasoned that because First Equity was
negligent in not applying Check 2 towards Shannahan’s i ndebt edness
under the IDOT, the IDOT was deened paid and satisfied under RP
section 7-106. It may have decided that under this rationale,
contri butory negligence did not apply. That the trial court wote
a twel ve page opi nion addressing all the other issues is consistent
with this interpretation. As we explain in the next section,
however, we do not agree with the trial court’s application of RP
section 7-106 to resolve this dispute.

Accordi ngly, we shall vacate the judgnment of the trial court
and remand this case to the circuit court for it to decide whether
First Equity was contributorily negligent.

IIT.
Real Property Section 7-106

As mentioned above, the court seened to blend its negligence
theory with a “paynment and satisfaction” theory under RP section 7-
106. For easy reference, we repeat part of its reasoning that we
previously set forth:

[ Farmers] did accept the check from First

Equity in the anmount of $40,760.83 and then
extended a paynent to Shannahan for the sane
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anmount .

The court concludes that [ Far ner s]

negligently failed to apply the funds to
Shannahan’ s out st andi ng bal ance of $40, 760. 83
on the line of credit also referred to in the
payof f statenent from Farners as the 3'¢ DOT.
The court finds that the delivery by First
Equity of [Check 1] to Farners Bank (by mail)
conbined with the delivery by Shannahan of
[ Check 2] constitutes a pay-off in full of the
Farnmers’ |IDOT and [Farnmers] is required to
release the IDOT in accordance wth the
provisions of Section 7-106 of the Real
Property Article of the Code.

W do not consider the court’s finding that Check 2 was
received by Farnmers in paynment of Shannahan’s |ine of credit debt
sust ai nabl e when Check 2 was deposited i medi ately i nto Shannahan’ s
account. Farners had received no instruction to release its |DOT.
It is undisputed that Farnmers did not treat Check 2's proceeds as
its own noney. There is no evidence that Farnmers made any i nternal
bookkeepi ng entry refl ecting recei pt of paynent and re-advancenent
of funds to Shannahan. The trial court’s finding on this point, a
m xed question of |aw and fact, was clearly erroneous. See State
v. Jones, 103 Md. App. 548, 589-90 (1995)(recognizing that when a
m xed question of |aw and fact has a “heavier factual conponent,”
the standard of reviewis “clearly erroneous”).

W do not agree that Farners’ receipt of the $40, 760.83 from
Allfirst, and immediate deposit into Shannahan’s account, 1is

equi valent to “payment and satisfaction” for the IDOTl under RP

section 7-106. In our view, RP section 7-106 only cones into play
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when a secured Ilender has actually received paynment and
satisfaction in a substantive sense. This section was not intended
as a vehicle to resolve UCC or negligence issues.?'?

Even if the facts in the record could justify the inference
the trial court drew, that Farnmers received the funds i n paynent of
the loan and imediately advanced them to Shannahan, the
requi renents of RP section 7-106(d) would not be net. This is so
because there was no witten request by First Equity to rel ease the
| DOT before the date Farners is deemed to have re-advanced the
noney to Shannahan. RP section 7-106(d) states:

Any person who has a lien on real property

on paynent and satisfaction of the |ien,
on written request, shall furnish to the
person responsible for the disbursenent of
funds in connection wwth the grant of title to
that property the woriginal copy of the
executed rel ease of that lien

First Equity had not requested in witing, or otherw se, that
the 1DOT be released at the tinme Farners nmade the “re-advance” to
Shannahan. Not ably, the instructions sent by First Equity to
Farmers along with Check 1 did not instruct Farners to pay off its
| DOT. When First Equity did request a rel ease nmuch later, the | oan

was no | onger “paid and satisfied” because, under the trial court’s

theory, it had been re-advanced t o Shannahan under the ternms of the

2For a discussion of the “scandal which arose in the
Washi ngton netropolitan area relative to delayed real estate
settlenents,” which was the catalyst for this law, see Attorney
Grievance Comm’n v, Lockhardt, 285 Md. 586, 589 n.2 (1979).
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| DOT.

W think the release of the IDOT is governed, rather, by an
agreenent we found in the record between First Equity and Farners.
Thi s agreenent provided, inter alia, that First Equity woul d pl ace
$50, 000 in escrow, with the stipulation that the escrow fund woul d
“be distributed in accordance with . . . any final judgenent,”
after appellate review The agreenent also stated that if the
judgnment was paid to Farners, it would assign the line of credit
note secured by the IDOT to First Equity. This agreenent between
the parties would allowthe trial court to order assignnent of the
note and the IDOT to First Equity, if First Equity prevailed onits
clai mfor damages for negligence.

Iv.
First Equity’s Claim Against Allfirst

First Equity, in its cross-appeal, contends that the tria
court erred in holding that it had no cause of action against
Allfirst when the latter paid and charged against First Equity’s
account the $40,760.83 represented by Check 2. First Equity
contends that Check 2 was not “properly payabl e” because it had a
m ssi ng i ndorsenment, which is equivalent to a forged indorsenent.
See Pelican Nat’1l Bank v. Provident Bank of Md., 381 Md. 327, 340
(2004) .

UCC 8 4-401(a) governs when a drawee bank may charge a
customer’s account:

A bank may charge against the account of a

35



custoner an itemthat is properly payable from

t hat account even though the charge creates an

overdraft. Any itemis properly payable if it

is authorized by the custoner and is in

accordance with any agreenent between the

cust oner and bank.
“By inplication [section 4-401(a)] tells when a bank ‘may not’
charge the account.” Janes J. Wite and Robert S. Summrers, Uniform
Commercial Code, 8 15-3, at 553 (5th ed. 2000)(“White & Sumrers”).

W reject First Equity s argunent that there was a m ssing

i ndor senent on Check 2. The trial court found that Farners was the
payee and Shannahan never was a holder. It concluded that Farners
i ndorsed Check 2 as a payee. In doing so, it decided to

di sregard Shannahan’s pl acenent of hi s

signature as an i ndorsenment and vi ew [ Check 2]

as i f Shannahan had not attenpted to negotiate

it. . . . [Farners] placed its own i ndor senment

on the back of the check as it negotiated it

to [AIlfirst]. Alfirst correctly dispersed

the funds to Farmers|.]
To explain its disregard of Shannahan’s indorsenent, the trial
court relied on UCC section 3-205(d). This section provides:
“* Anonmal ous i ndorsenent’ neans an i ndorsenent made by a person who
i's not the holder of the instrunent. An anonmal ous i ndorsenent does
not affect the manner in which the instrument may be negoti ated.”

W agree with the trial court that Shannahan’ s i ndorsenent

could be disregarded as anonal ous. See UCC § 3-205(d). When
dealing with a negotiable instrunent that is payable to an

i dentified person, one who i s not that person cannot be the hol der,

even if he is in possession of the instrunent. See UCC § 1-
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201(20). Thus, Shannahan was not a hol der. Check 2 was payable to
Farmers and Farnmers’ indorsenment as payee was appropriate to
transfer the check to Allfirst.

Neither will we disturb the trial court’s factual finding that
Farmers effectively i ndorsed Check 2 as the payee. See Mi. Rul e 8-
131(c) (“When an action has been tried without a jury, . . . [an
appellate court] will not set aside the judgenent of the trial
court on the evidence unless clearly erroneous”). Farners indorsed
Check 2 on the back, and First Equity points to no authority
requiring that a payee indorsenent by a bank nust be in any
particul ar place or form 12 C.F. R § 229.35(a)(2000) and Appendi x
D thereof, which was cited by First Equity below, addresses
depositary indorsenents, and does not specify where a payee
i ndorsenent nust be. There was testinony by an experienced bank
of ficer that while indorsenents by individuals are placed on the
back, “on the top right-hand edge of the check,” that is not the
case wth stanped bank indorsenments, which can be anywhere on the
back of the check.

Furthernore, the Oficial Comment 1 to UCC section 3-204
states:

In sone cases an indorsenent may serve nore
than one purpose. . . . The general rule is

that a signature!®®™ is an indorsenent if the
i nstrument does not indicate an unanbi guous

BUCC section 3-401(b) states that a signature nmay be nade
manual | y or by neans of a device or nachine.
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intent of the signer not to sign as an

I ndor ser . Intent may be determ ned by words

acconmpanyi ng the signature, the place of the

si gnature, or other circunstances.
There was no expert testinony or otherwise that Farners’
i ndorsenent on Check 2 could not serve the dual purpose of a
depositary bank indorsenment and a payee indorsenent. | ndeed,
Farmers’ indorsenent on the back of Check 2 is identical to its
i ndorsenent on the back of Check 1, the proceeds of which Farmers
placed in its own account. Under these circunstances, we reject
First Equity’s argunment that Check 2 was not “properly payable”
under section 4-401 because it was m ssing an indorsenent.

Qur deference to the trial court’s factual finding in this
instance is not inconsistent with our earlier conclusion that the
trial court erred in ruling that because Farners indorsed Check 2,
RP section 7-106 required that Farners release its |lien because it
has been “pa[id] in satisfaction of the lien.” That Farners
i ndorsed Check 2 as both depositary bank and payee does not nean
that it received the proceeds of the check, or that Shannahan’s
i ndebt edness secured by the IDOT was paid. UCC section 3-204
states that an indorsenent is a signature that can be nade for the
purpose of “(i) negotiating the instrument, (ii) restricting
paynment of the instrument, or (iii) incurring indorser’s liability
on the instrunment[.]” “Negotiation” sinply “neans a transfer of
possession . . . of an instrunent and its indorsenment by the

hol der.” UCC § 3-201(a). It does not nean “paid.” Here, Farners
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negoti ated the check for the purpose of depositing the proceeds
i nto Shannahan’s account, not its own.

Normal Iy, one who keeps a checkbook or wites a check to a
desi gnat ed payee can assuage any fear about | oss because its bank,
the drawee, is obligated to pay the loss if there is a forged
drawer’s signature or forged indorsenent. See Wite & Sumers, 8§
15-1, at 547 ("Cenerally a drawee is not entitled to charge the
drawer’ s account when it pays over a forged drawer’s signature or
over a forged indorsenent”). 1In the usual case either the drawer’s
signature is forged, or a legitinmate check is stolen or |ost, and
the payee’s indorsenment is forged. In that circunstance, UCC
section 4-401 would apply, and the check would not be “properly
payabl e’ by the drawee bank. In holding that Allfirst has no
responsibility for bearing the |loss involving Check 2, we do not
foll ow the usual rule because neither the drawer’s signature nor
any indorser’s signature was forged. Al of the signatures were
genui ne. Nor was the check altered. Instead, the | oss was caused
by events occurring outside the check itself - - Shannahan’'s
discard of the letter of instruction from First Equity, and his
direction to Farmers that the check represented | oan proceeds owed
to himthat he wi shed to deposit in his account. Thus, an action
in common | aw negligence was First Equity’ s appropriate renedy.

A final word of explanation nay assist in placing this case in

cont ext . Under the circunstances here, the | oss-allocation rules
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of the UCC do not apply to a claimby First Equity for its |oss.
Rat her, the simlar comon |aw negligence rules govern. The
primary difference in result for First Equity between a cause of
action under the UCC against Allfirst and a cause of action in
negl i gence against Farmers is that the doctrine of contributory
negl i gence applies instead of the conparative negligence rule of
UCC section 3-406. As we indicated earlier, if First Equity had a
cause of action against Allfirst under section 4-401 because a
check was forged or altered, then Allfirst could assert in defense
that First Equity’s negligence had contributed to the forgery or
alteration, and the conparative negligence rules would apply.
Allfirst would also have a cause of action against Farners for
breach of the transfer warranties established in UCC secti on 4-207.
Thus, the famliar precept that “he who last deals with the
wrongdoer fairly bears the |oss” would govern who bears the
ultimte | oss.
CONCLUSION
In sum we hold that under these circunstances, the tria

court’s decision that First Equity could bring a negligence action
agai nst Farners for its violation of the standard of ordinary care
in handling Check 2 was correct, and that there was evidence to
support a negligence claim This is a narrow holding, and we do
not deci de generally that drawers can recover fromdepositary banks

in negligence. There was sufficient evidence to support the trial
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court’s finding that Farnmer’s negligence was a proxi nate cause of
First Equity’s injury. W vacate the judgnent, however, because
the trial court did not consider the possible contributory
negli gence of First Equity, and we remand the case to the Grcuit
Court for Anne Arundel County for such further proceedings as
appropriate to make this determ nation. The circuit court’s deni al

of First Equity’'s claimagainst Allfirst is affirned.

JUDGMENT AFFIRMED IN PART, AND
VACATED IN PART. CASE REMANDED
TO THE CIRCUIT COURT FOR ANNE
ARUNDEL COUNTY FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID
ONE HALF BY APPELLANTS, ONE
HALF BY APPELLEES.
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