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The WMaryland Wretapping and Electronic Surveillance Act
(hereinafter "the Wretap Act"), Maryland Code (1974, 1995 Repl
Vol ., 1995 Cum Supp.), 8§ 10-401 et seqg. of the Courts & Judicial
Proceedings Article, protects persons in Maryland  from
surreptitious eavesdr oppi ng, W r et appi ng, and el ectronic
surveillance by outl awi ng unaut hori zed non-consensual interception
of wre, private oral, and electronic communi cations. The Wretap
Act al so directs when and by whom such non-consensual interceptions
may be aut horized and the exact manner in which authorization may
be given; it further provides for crimnal penalties and civi
remedi es for violations of the statute.

In the case before us, Leon C. Fearnow, the petitioner and
cross-respondent, sued Donald K. Wod, respondent and cross-
petitioner, and The Chesapeake & Potomac Tel ephone Conpany of
Maryl and (hereinafter "C & P"), respondent, anong others, in the
Circuit Court for Washington County, charging that they violated
the Wretap Act by assisting in the illegal interception of his
conversations over his workpl ace tel ephone. After sunmmary judgnment
for C& P and judgnent on a jury verdict in favor of Wod, Fearnow
appeal ed to the Court of Special Appeals. That court upheld the
summary judgnent but reversed the judgnent for Wod on a single

i ssue and renmanded the case for a newtrial. Both Fearnow and Wod
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sought review by this Court, and we granted certiorari to exan ne
and interpret certain provisions of the Wretap Act, as well as to
reiterate our long-standing rules on the proper preservation of
i ssues for appeal. W shall reverse the specific holding of the
Court of Special Appeals on which that court based its reversal and
remand; petitioner and cross-respondent Fearnow is not entitled to
a newtrial. W affirmor decline to reach all other hol di ngs by

the Court of Special Appeals.

l.
In the fall of 1983, Leon C. Fearnow was a police officer with
t he Hagerstown Police Departnent. The Chief of the departnent,
Cinton Mowen, ordered! Detectives Ryder, Kauffman and Dunahugh of
the departnent to place a wiretap on Fearnow s assi gned tel ephone
at police headquarters, wth neither a court order nor a
justification which would all ow w retapping without a court order

under the Wretap Act.

1' At the trial of this case, w tness Mowen deni ed under oath
that he had ordered or even discussed the w retappi ng of Fearnow s
phone. Mwen had been crimnally charged with m sconduct in office
as a result of an investigation into the all eged w retap, however,
and had entered an Alford plea. Moreover, both plaintiff and
defense witnesses testified to Mowen's invol venent. At any rate,
the existence of a wiretap on Fearnow s tel ephone |line, regardl ess
of who ordered it, is not in dispute.
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Ryder and Kauffman were unable to identify the binding posts
associated with Fearnow s extension.? They decided to ask for
assi stance from Donald K Wod, who at that tine was enpl oyed by C
& P as a construction supervisor. Wod had previously worked with
the police departnent as a nenber of C & P's Conmunity Service
Comm ttee, establishing the procedures through which public
agencies could obtain technical assistance from the telephone
conmpany in energencies. Wod also apparently had a friendly
relationship with Chief Mowen, as both were active in Hagerstown
comunity affairs and civic clubs.
The parties dispute the details of what happened next.
Al t hough Wod clearly did go to the police station and provide
assi stance, where and when the police officers approached himand
asked for his assistance is unclear, as is the extent of his
participation in the wretapping of Fearnow s tel ephone.
According to Wod, Ryder called himat hone in the evening,
after work hours, and asked himto cone to police headquarters to
help with a "problem not further identified. W.od arrived an hour
|ater, with no tools and no idea of what he was being asked to do,
and was admtted to a | ocked police headquarters by Ryder. Mowen
joined them and both officers told Wod they wanted him to

identify the binding posts associated with a certain extension

2 Binding posts are netal termnals located on the nmmin
term nal board of a tel ephone system from which tel ephone wres
are run to an extension location to activate the tel ephone jacks
t here.
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nunber, but did not tell himwhose extension it was or why he was
identifying it. After identifying the binding posts, Wod
testified, he saw Ryder produce a tape recorder, attach it to the
posts Wod had identified, and activate it. Wod left the buil ding
i medi ately thereafter, and heard nothing further about the
i nci dent unti | the State Prosecutor's Ofice began its
i nvestigation of Chief Mowen approximtely three years |ater.
Ryder, on the other hand, testified that he tel ephoned Wod at

Wod's office and visited him at his office to request his
assistance. He testified at one point that he had infornmed Wod
both that he wanted Wod to assist in a wretap, and that it was of
Fearnow s tel ephone; however, he later testified to the contrary
t hat he was not sure whether he had told Wod about the wiretap or
that it was for Fearnow s tel ephone. Ryder also gave conflicting
testinony at a deposition, which was read at trial, as to the
extent of Wod's assistance. He testified at the deposition that
Wod had attached the wres to the termnal and nade the actua
hook-up of the recorder to the tel ephone wires, but then on cross-
exam nation at trial stated he was not sure of that fact:

"Q Well, who hooked the wires up?

A. W were both |ooking at the diagram and

what have you. | can't say. |'mnot going to

blame it on himand say he did it or |I'm not

going to say | did it because | don't know.
W were both there together."
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The wiretap remained on Fearnow s tel ephone for at |east a
period of several nonths, although the parties dispute exactly how
long and the testinony at trial was not concl usive.
Foll owi ng the incident at police headquarters, Wod did not
i nform anyone at the tel ephone conpany of his assistance to the
police or of the attachnment of a recording device, despite his
acknowl edged famliarity with a C & P policy which required
enpl oyees to refer any requests for assistance with tel ephone
interceptions to the C & P Security Departnment.® Wod expl ai ned
that he believed the policy applied only when a recording or
i nterception device was placed on tel ephone conpany equi pnent or

unl ess he knew sonething illegal was occurring.

3 The policy was contained in a booklet on the privacy of
communi cations entitled, "A Personal Responsibility," and says:

"An enpl oyee may, however, at some tinme be
approached by soneone who is not an authori zed
enpl oyee desiring access to our equipnent or
to informati on about communi cati ons or w shing
to hear, record or otherwise intercept, or
| earn about a communication. Under no
ci rcunst ances should you undertake to conply
wi th any such request. This rule applies even
if the request conmes from soneone claimng to
exercise authority, such as a police officer
or other governnent representative. You, as
an i ndi vi dual , shoul d not t ake t he
responsibility of conplying with that request.
Any such request nust be referred i nmediately
to the Security Staff to obtain a decision
wth the advice of the conpany's Legal
Departnent, as to what action shall be taken.™
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The original conplaint by Fearnow agai nst Wod and agai nst C
& P as Wod's enployer* was filed in October 1987; after a series
of dism ssals and anendnents, the only remai ning count at the tine
of trial was based on a charge that Wod had violated the Wretap
Act and that C & P was |iable for Wod' s actions by virtue of
respondeat superior. The Wretap Act outlaws the wllful
interception of wire, oral, and electronic communications, and
provides for some narrow exceptions to the general prohibition
8 10-410(a), under which Fearnow brings this suit, provides any
per son whose communi cati ons have been willfully intercepted with a
civil cause of action against the person or persons illegally

intercepting.?®

4 There were several other defendants at the outset of this
case, including Chief Mwen, Detective Ryder, and others.
Fearnow s cl ai ns agai nst these defendants were either dism ssed or
settled before trial.

5 Section 10-401(1) of the Courts and Judicial Proceedings
Article defines the ternms of the Wretap Act, including "wire
communi cation ":

"(1)(i) "Wre communication' means any aura
transfer made in whole or in part through the
use of facilities for the transm ssion of
comuni cations by the aid of wre, cable, or
other |ike connection between the point of
origin and the point of reception (including
the use of a connection in a swtching
station) furnished or operated by any person
licensed to engage in providing or operating
such facilities for the transmssion of
communi cati ons. "

The current version of 8§ 10-402 of the Wretap Act provides in
rel evant part:



"8 10-402. Interception of comunications
general ly; di vul gi ng contents of
communi cations; violations of subtitle.

(a) Unlawful acts. — Except as otherw se
specifically provided in this subtitle it is
unl awful for any person to:

(1) WIlfully intercept, endeavor to
intercept, or procure any other person to
i ntercept or endeavor to intercept, any wre,
oral, or electronic communicati on;

(c) Lawmful acts. —

(ri) 1. It is lawful under this subtitle
for a provider of wre or electronic
communi cati on servi ce, its of ficers,
enpl oyees, and agents, |andlords, custodians
or other persons to provide information,
facilities, or technical assistance to persons
aut horized by federal or State law to
i nt ercept Wre, oral, or el ectronic
communi cations or to conduct electronic
surveillance, if the provider, its officers,
enpl oyees, or agents, |andlord, custodian, or
ot her specified person has been provided with
a court order signed by the authorizing judge
directing the provision of i nformation,
facilities, or technical assistance."

Fear now presses his case under the 1988 version of 8 10-402, quoted
infra, but the changes in the statute since 1988 are not rel evant
to the case before us.

Finally, 8 10-410(a) of the Wretap Act provides for civi
ltability for illegal interceptions:

"8 10-410. CGvil liability; defense to civi
or crimnal action.

(a) Gvil liability. —Any person whose wre,
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Wod and C & P noved for sunmmary judgnent, arguing that Wod
did not violate the Wretap Act. C & P also argued in the
alternative that even if Wod was found to have acted in violation
of the Wretap Act, such action would necessarily be outside his
scope of enploynent and C & P would still not be I|iable. The
hearing court found the assertions in the pleadings and supporting
docunents insufficient to support a finding that Wod willfully
intercepted Fearnow s tel ephone comrunications and thus granted
summary judgnment for both defendants, never reaching C & P's
alternative argunent concerning scope of enploynent. Fear now
appeal ed fromthose judgnents.

In an unreported opinion, (Fearnow I), the Court of Speci al
Appeal s held that the asserted facts concerning Wod's w Il ful ness
were sufficiently in dispute to generate a jury issue, especially
since determning a party's intentions is in general within the

purview of a factfinder; therefore, the court reversed the circuit

oral, or el ectronic conmmuni cati on IS
intercepted, disclosed, or used in violation
of this subtitle shall have a civil cause of
action against any person who intercepts,
di scl oses, or wuses, or procures any other
person to intercept, disclose, or use the
communi cations, and be entitled to recover
from any person:

(1) Actual damages...

(2) Punitive danmages; and

(3) A reasonable attorney's fee and

ot her

l[itigation costs reasonably incurred.”
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court's sunmary judgnment for both defendants and remanded the case
for trial. On remand, C & P again sought and won summary judgment,
this tinme on the basis that Wod, even if he acted in violation of
the Wretap Act, was not acting within the scope of enploynent as
a matter of law. Meanwhile, the case against Wod went to tria
and the jury returned a verdict in favor of Wod.

Fear now appeal ed both the summary judgnent in favor of C & P
and the judgnent on the jury verdict, contending that the tria
court made several errors inits rulings and in its conduct of the
pre-trial discovery and trial. 1In Fearnow v. Chesapeake & Potonmac
Tel ephone Co. of Maryland, et al., 104 MI. App. 1, 655 A 2d 1,
(1995), (Fearnow I1), our intermedi ate appellate court reversed the
judgment for Wod and remanded the case for another trial on the
basis of a single faulty jury instruction. The court carefully
reviewed and upheld the rest of the trial court's actions of which
Fearnow had conplained and, in particular, affirmed the circuit
court's grant of summary judgnent in favor of C & P

Al t hough Fearnow won a new trial against Wod, he still
petitioned for certiorari on the other rulings of the Court of
Special Appeals in Fearnow II. Wod cross-petitioned for
certiorari, challenging the reversal and the remand. W granted

both petitions.
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W first address Wod's cross-appeal of the internediate
appellate court's ruling that Fearnow is entitled to a new tria
based on a faulty jury instruction. Thoroughness requires us to
quote extensively fromthe record, the briefs of the parties, and
the Court of Special Appeals opinion in Fearnow II.

The trial court instructed the jury that Fearnow was required
to prove that he had a reasonable expectation of privacy in his
tel ephone calls at his workplace, and that Wod knew Fear now had
such a right to privacy:

"The Maryl and | egislature enacted [the Wretap
Act] to prevent the unauthorized interception
of conversations where at |east one of the
parties has a reasonable expectation of
privacy.

| mght stop here and say that the attorneys
wll argue to you their differing views on
what is neant by this law with respect to
reasonabl e expectation of privacy.

In proving a violation of statute, the
plaintiff must prove that any conversations
that were intercepted were ones in which he
had a reasonabl e expectation of privacy. Let
me expl ain. If the plaintiff, Leon Fearnow,
is on the phone and Mss X or M. X or M.
Jones, or anyone calls him you nust find that
at | east one of the parties had a reasonabl e
expectation of privacy.

In proving a violation of the statute, the
def endant [ sic] nmust prove t hat any
conversations that were intercepted were ones
in which he had an expectation of privacy.
This is a factual determ nation which nust be
made by you, the jury.

If you find that the defendant, Donald Wod,
knew that Leon Fearnow and all other parties
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to a tel ephone conversation had a reasonabl e
right of privacy in their conversation over a
tel ephone, and you further find that, wth
that know edge, he, that is, Donald Wod,
participated in the interception of a
t el ephone comuni cation of the plaintiff, Leon
Fearnow, wth others, that is a factor that
you may consider in determ ning whether the
defendant, that s, Donald Wbod, act ed
willfully." (Enphasis added.)

Fearnow objected to this instruction on two grounds: first, that
Fearnow s reasonabl e expectation of privacy was al ready established
by the Court of Special Appeals in Fearnow |, and second, that
provi ng a reasonabl e expectation of privacy in each conversation
was unduly burdensone and i npossi bl e i nasmuch as Fearnow bel i eved
the tapes of those conversations were inadm ssible. Fear now s
attorney stated:

"In addition, we except to the giving of
Defendant's Instruction No. 7. We believe
that reasonable privacy is not an issue of
fact before this jury. The Court of Specia

Appeal s, in the Fearnow deci sion, has already
stated that the plaintiff has a reasonable
expectation of privacy and we believe that
this Court is bound by that determ nation and
that this is not an issue of fact for the
jury. In addition, we believe that the
statute does not require that the plaintiff
prove that each conversation intercepted was
one in which he had a reasonabl e expectation
of privacy. W don't believe we have that
burden of proof under that statute and that we
are entitled to an inference that when the
recorder was hooked up on plaintiff's phone,
that that constitutes the interception, and we
do not have to prove each specific
conversation, that there was a reasonable
expectation of privacy on each conversation

We believe that the instruction that was given
was confusing because it inplies that we have
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to prove each specific conversation. As we
pointed out in chanbers, the tapes are under
seal. They may have very well| been destroyed
and the plaintiff has no way of ascertaining
the subject matter of each conversation on
t hat tape. Oh, and then we have to get the
consent of all the other parties to the
conversations on the tape because they have an
expectation of privacy. And as also pointed
out in chanbers, Judge Thayer has ordered the
t apes seal ed."” (Enphasis added.)

The trial judge refused to anmend his charge after exam ning the
Fearnow | opi ni on.

At the internedi ate appellate court, Fearnow contended error
in the judge' s reasonable expectation of privacy instruction on
several grounds not nmentioned in his oral objection, including the
grounds on the basis of which the court reversed the judgnment of
the trial court and remanded the case. Fearnow s appellant's bri ef
in the Court of Special Appeals quoted the jury instruction on
reasonabl e expectation of privacy and then stat ed:

"This instruction erred on several grounds.
Under § 10-401(1)(i) of Miryland's Wretap
Act , Fearnow s  conmmuni cations over hi s
illegally intercepted phone line were wre
communi cations not requiring proof of a
reasonabl e expectation of privacy. Al parties
to a tel ephone conversation have a reasonabl e
expectation of privacy. Furthernore, the
defendant elicited absolutely no evidence to

support this instruction, which coupled with
t he cl ear and convi nci ng evi dence!®

6 The defendant at trial argrued for and the trial judge
accepted a "clear and convincing evidence" standard of proof for
violations of the Wretap Act. Fearnow did not petition for
certiorari on the question of standard of proof, and so we do not
reach the issue, but we note that our declining to reach the issue
does not in any way inply our agreenent that the clear and
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instruction amounted to a directed verdict for
t he defendant." (Enphasis and foot note added.)

Wbod argued the threshold i ssue of preservation to the Court
of Special Appeals, noting that Fearnow did not state at trial the
grounds he pressed on appeal, as required by Maryl and Rul e 2-520.
The internediate court rejected Wod' s preservation argunent,
hol di ng:

"It is clear that appellant objected to this
jury instruction based, in part, on the
contention that his expectation of privacy in
hi s tel ephone comuni cati ons was not an issue
for the jury. | ndeed, appellant stated
specifically "that reasonable privacy is not
an issue of fact before this jury.' W believe
that this was sufficient, pursuant to Ml. Rule
2-520(e), to preserve that 1issue for our
review. As it is upon this basis that we hold
the instruction to be reversible error, we

need not di scuss appellant's additional clains
inthis regard.™

Fearnow |1, 104 Md. App. at 31, 655 A 2d at 16.

The court went on to discuss extensively the |aw of privacy
and its relationship to the Wretap Act, agreeing with Fearnow s
speci fic argunent found only in his appellate brief that tel ephone
conmuni cations were "wire communications" and not "oral
comuni cations” under the Wretap Act and case l|law, and that
privacy expectations were "irrelevant to statutory liability for

the alleged interception of wire communi cati ons. (Emphasi s

added.) The internediate appellate court recognized that "ora

convi nci ng evi dence standard is appropriate in civil cases brought
under the Wretap Act.
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communi cation” under 8 10-401 of the Wretap Act neans "any
conversation or words spoken to or by any person in private
conversation."” Thus, when an oral communication is intercepted,
determ ning whether a violation of the Wretap Act occurred hinges
on a jury determnation that at |east one of the parties had a
reasonabl e expectation of privacy. The definition of wre
communi cati on, on the other hand, makes no reference whatsoever to
privacy and thus privacy is not relevant to determning a violation
of the Wretap Act when w re conmunication has been intercepted.
See Benford v. Anerican Broadcasting Co., Inc., 649 F. Supp. 9, 11
(D. Md. 1986) (the Wretap Act parallels the federal wiretap act in
its requirenment that oral communications require factual finding of
reasonabl e expectation of privacy); Briggs v. Anerican Air Filter
Co., Inc., 630 F.2d 414, 417 n.4 (5th Cr. 1980); PBA Local No. 38
v. Woodbridge Police Dep't, 832 F. Supp. 808, 819 (D. N.J. 1993)
(conparing the New Jersey wiretap act to the federal act and noting
t hat t el ephone conversati ons, as wre rather than oral
comuni cations, are protected generally regardl ess of the speakers'
expectation of privacy).

The internedi ate appellate court then held that the error was
not harm ess because the jury was prevented from properly
considering the issue of Wwod's wi || ful ness:

"Therefore, had the jury been properly
i nstructed, i.e., " because plaintiff's

t el ephone communi cati ons are "Wre
communi cations,” the plaintiff's reasonable
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expectation of privacy is irrelevant to your

determ nati on of whet her Wbod acted
willfully,” it would have been free to decide
whet her Wod acted willfully when he allegedly
i ntercepted appel l ant' s tel ephone
conversati ons, regardl ess of appel lant's

reasonabl e expectation of privacy and Wod's
know edge of that expectation."”

Fearnow I, 104 Ml. App. at 36, 655 A . 2d at 18. |In other words,
the court held that the question of a reasonabl e expectation of
privacy was not an issue for the jury not because, as Fearnow had
argued at trial, it was already settled as the | aw of the case that
Fearnow had such an expectation, but to the contrary, because it
was not a relevant issue for anyone, judge or jury, in the context
of this particular alleged violation of the statute. Based on this
instructional error by the trial judge, the court remanded the case
for a newtrial

W t hout question, notw thstanding the vague rationale given in
the previous paragraphs of its opinion, the court actually based
the holding of error on the distinction between wire and ora
conmmuni cations in the statute, which was the first ground for
objection in Fearnow s brief. Fearnow made no such distinction at
trial in his objection to the judge's instruction and in fact never
mentioned 8 10-401 of the Wretap Act. Consequently, we di sagree
with the Court of Special Appeals that Fearnow sufficiently
preserved the grounds on which the court based its reversal and

remand. M. Rule 2-520(e) provides:
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"No party may assign as error the giving or

the failure to give an instruction unless the

party objects on the record pronptly after the

court instructs the jury, stating distinctly

the matter to which the party objects and the

grounds of the objection.”
W and our internediate appellate court have consistently
interpreted this rule and its precursor, fornmer Ml. Rule 554(d), as
requiring parties to be precise in stating objections to jury
instructions at trial, for the plain reason that the trial court
has no opportunity to correct or anplify the instructions for the
benefit of the jury if the judge is not informed of the exact
nature and grounds of the objection. Sergeant Co. v. Pickett, 283
M. 284, 288-89, 388 A 2d. 543, 546 (1978); Rhone v. Fisher, 224
Md. 223, 232, 167 A .2d 773, 779 (1961); Mszczenski v. MWers, 212
Md. 346, 356, 129 A 2d 109, 114 (1957); Barone v. W nebrenner, 189
Md. 142, 145, 55 A 2d 505, 506 (1947); Black v. Leatherwood Mt or
Coach Corp., 92 M. App. 27, 33-34, 606 A 2d 295, 298, cert
deni ed, 327 Ml. 626, 612 A 2d 257 (1992); Ednonds v. Mirphy, 83 M.
App. 133, 178, 573 A 2d 853, 875 (1990), aff'd, 325 Md. 342, 601
A.2d 102 (1992); GChassem eh v. Schafer, 52 M. App. 31, 39, 447
A.2d. 84, 88 (1982). See also Lynch & Bourne, Mdern Maryland
Civil Procedure, 8 9.7(b). |If the party objecting does not clearly
state, at the tine of the objectionable instruction, the nature of

t he objection and the reasoning and | aw on which the objection is

grounded, an appellate court can hardly find error, at that sane
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party's request, in a trial judge's failure to correct a mstake in
t he charge.

In the instant case, Fearnow certainly did object to sending
the issue of determning privacy expectations to the jury, but not
because it was irrelevant to the consideration of Wod's
willfulness; to the contrary, Fearnow stated that the Court of
Speci al Appeal s had already nade the determ nation that he had a
reasonabl e expectation of privacy, and that the jury was "bound by"
that determ nation. Fearnow hinself submtted a request for jury
instruction which cited Fearnow | and read:

" PLAINTI FF' S | NSTRUCTI ON NO. 12

You are instructed as a matter of |aw
that the plaintiff, Leon Fearnow, had a
reasonabl e expectation of privacy on his
of fice tel ephone and certainly any other party
to a conversation with the plaintiff would
have an expectation of privacy."

Fearnow s oral objection, conbined with this witten request
whi ch was submtted to the trial judge, clearly were not sufficient
to alert the trial judge to any actual errors in his instructions.
To a significant extent, Fearnow s objections and stated grounds
even confirmed the judge's erroneous understandi ng that reasonable
expectation of privacy was a consideration under the statute.

Bl ack v. Leatherwood Mot or Coach Corp., 92 Ml. App. 27, 606
A. . 2d 295, cert. denied, 327 M. 626, 612 A 2d 257 (1992), is

cl osely anal ogous to the case sub judice. Plaintiffs suing for

injuries caused by a bus accident won a jury verdict, but did not
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receive punitive damages. On appeal, they clained error in the
jury instructions on punitive danages. The Court of Speci al
Appeal s exam ned the record of plaintiffs' objections at trial and
found that they had indeed excepted to the instructions as
"unnecessary" and "inproper and confusing;" yet, in their brief to
the Court of Special Appeals, plaintiffs/appellants listed four
very specific grounds for objection, two of which were not raised
at trial. Those two grounds included a failure of the judge to
define a termused and a msleading inplication by the judge that
both parties had requested the instruction when in fact only one
party had. The court held that the grounds raised in the brief but
not at trial were not preserved for appellate review under MI. Rule
2-520(e), because the purpose of the rule was to allow the trial
judge the opportunity to correct, supplenent, or otherw se
"anplify" his charge to cover the |aw of the case. I1d. at 33-34,
298. Had the plaintiffs in Black raised their specific objections
to the trial judge, the trial court mght have been able to correct
any msinpressions he nmay have given the jury, or define any
confusing terns he used; simlarly, the trial judge in the instant
case coul d have reconsidered his statenment of the law as it applied
to "wire communi cations"” had Fearnow rai sed the proper grounds for
objection at trial rather than later in his appellate brief.

| n Ednmonds v. Murphy, 83 Ml. App. 133, 573 A 2d 853 (1990),

aff'd, 325 M. 342, 601 A 2d 102 (1992), defendants in an
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aut onobil e negligence suit appealed from a judgnent on a jury
verdict for the plaintiffs, contending that the trial court erred
in failing to instruct the jury on a specific l|legal doctrine
relevant to the case, and on the plaintiffs' proper burden of
pr oof . The pl aintiffs/appellees r esponded t hat t he
def endant s/ appel l ants had not properly preserved these issues
because when they objected at trial they referred to the
instructions by their nunbers and gave only sketchy information to
the judge, and did not state the grounds for objection distinctly.
The court noted that, even after the trial judge attenpted to
clarify the objection, it was "far from certain that the tria
j udge actually conprehended the point being asserted;" further, the
court held, that since the appellants' counsel could not nake cl ear
exactly what he was concerned with, he had failed to state the
grounds for objection "distinctly" under the Rule. 1d. at 177-78,
875. The court further pointed out:

"The purpose of the relevant Maryland Rule is

to allow the trial court to correct any

i nadvertent error or omssion in the oral

charge as well as to |limt the review on

appeal to those errors which are brought to

the trial court's attention. In this manner,

the trial judge is afforded an opportunity to

anmend or supplenent his charge if he deens an

amendnent necessary. W do not believe that

the trial judge was afforded such an

opportunity and thus the purposes of Rule 2-

520 were not adequately served by the

exception taken here. W hold, then, that

this issue is not preserved for our review"
(Gtations and footnotes omtted.)
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ld. at 178, 875. In the instant case, as in Ednonds, the tria
judge was sinply not afforded a fair opportunity by Fearnow s
objections to correct any error of law and thus avoid a reversal
and another trial.
In Sergeant Co. v. Pickett, 283 Ml. 284, 388 A 2d 543 (1978),

this Court found sone flexibility in the preservation rule. W
hel d that an objection entered to a trial court's failure to grant
a requested jury instruction was adequate to preserve appellate
review if the objection was in "substantial conpliance" with forner
Md. Rule 554 (precursor to Rule 2-520). Id. at 289, 547. The
Court noted that no special formof objection was required, and "no
ground need even be stated "where the record nakes clear that al
parties and the court understood the reason for the objection.'"
(Citations omtted.) ld. at 288-89, 546. W then went on,
however, to recognize explicitly that

"further exposition by appellants’ counsel of

the " ground' for the principle of [|aw

reflected by the instruction would have been

both fruitless and unnecessary insofar as the

rul e was concerned. Once the trial court had

signified that it conprehended the precise

poi nt being asserted, but nevert hel ess

rejected it out-of-hand, the requirenents of

the rule had been net." (Enphasis added.)
Id. at 289-90, 547

In the instant case, the reasons Fearnow gave orally at trial

for his objection to the instruction were starkly different from

the reasons he gave in his appellant's brief to the Court of
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Speci al Appeals. |If we assune arguendo that Fearnow neant to state
the same grounds at trial as he asserted in his brief, then we have
no evidence to suggest that the trial court or the defense
attorneys "understood the reason for the objection.” They may
have understood that Fearnow did not believe privacy expectations
shoul d have gone to the jury, but that does not fully satisfy the
requi renent. The question is whether they understood why Fearnow
believed the issue was not one for the jury: because privacy was
irrelevant to a determ nation of whether an illegal interception of
a wre comuni cation under the Wretap Act had occurred. Further
exposition on the law would not have been "fruitless and
unnecessary," as it was in Sergeant, because clearly the trial
j udge here did not understand privacy expectations to be irrel evant
to the violation of the statute, and Fearnow s actual objection and
prayer for instructions supported rather the opposite position that
privacy was relevant as a matter of law. The trial judge could not
have "conprehended the precise point being asserted" under these
circunstances, only the general point that Fearnow did not believe
the jury was to determ ne the issue. Therefore, Fearnow s ora
obj ection was not in "substantial conpliance” wth Rule 2-520 and
does not neet the test enunciated in Sergeant.

In Fearnow I, the Court of Special Appeals correctly applied
Rul e 2-520 to another jury instruction question raised by Fearnow

on appeal, but this tinme found that Fearnow had not objected to the
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instruction at trial with sufficient specificity, and thus had not
preserved the issue for appellate review The judge gave an
instruction that under Maryland | aw police officers were presuned
to act lawfully in the performance of their duties. Fearnowin his
brief to the Court of Special Appeals argued that the presunption
was statutorily nullified by 8 10-402(c)(i)(ii) of the Wretap Act,
whi ch he clained inposed a duty of inquiry on Wod to ask for proof
of a court order before providing technical assistance with an
interception to police officers. |In the trial court, however, at
the time of the instruction, Fearnow nerely stated that the
presunpti on was confusing and not applicable, and never nentioned
the statutory provision which he |ater asserted precluded any such
presunption. Qur internedi ate appellate court held that because
Fearnow had failed to refer to 8 10-402(c)(i)(ii) at any tine
during his oral objection, he did not object with specificity under
Rul e 2-520 and therefore could not properly assert the issue before
the appellate court. Fearnow Il, 104 Ml. App. at 39-40, 655 A 2d
at 20.

W affirm their holding in that instance, and believe the
exact principle applies to the reasonabl e expectation of privacy
i nstruction. Fearnow asserted in his appellate brief that the
definition of "wire communi cation” under 8 10-401 did not require
proof of privacy expectations, yet never nentioned the statutory

basis for his objection nor the distinction between wire and oral
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comuni cation to the trial judge. Doing so could very well have
pronpted the judge to examne the | aw once nore. It appears to us
that Fearnow did not cite the definitional section of the Wretap
Act to the judge because that was not in fact one of the grounds
for his objection at trial; in any case, if we apply the sane
sensi bl e reasoning our internedi ate appellate court applied to the
other jury instruction, Fearnow cannot properly assert the
obj ection before an appellate court when he did not refer to the
statutory provision on which he |ater purported to have based his
obj ecti on.

We hold that Fearnow did not preserve for appellate reviewthe
issue of the trial court's faulty jury instruction on reasonable
expectation of privacy. As we find that Fearnow did not preserve
the grounds for objection to the reasonabl e expectati on of privacy
instruction, we shall not review the correctness of the
internediate appellate <court's substantive analysis of the

reasonabl e expectation of privacy issue.

[T,

Al t hough we have reversed the internedi ate appellate court's
single ruling which would have resulted in remand and re-trial
Fearnow raised in the Court of Special Appeals and raises before us
several other questions concerning the conduct of the W.od trial

which, if we held for Fearnow, would nean the case against Wod
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woul d have to be re-tried. After close exam nation, we concl ude
that Fearnow s argunents on these issues are either not preserved

or without nerit.

(a)

Fearnow clains the trial judge erred when he refused to
instruct the jury that endeavoring to intercept, as well as actual
interception of, a wire conmmunication creates a cause of action
under the Wretap Act's civil liability provisions. Wod responds
that the question has not been properly raised before this Court,
as Fearnow first raised it before the Court of Special Appeals in
his reply brief, not his appellant's brief, and that court
therefore granted Wod's notion to strike the argunent. Fear now
1, 104 Md. App. at 15 n.1, 655 A .2d at 7-8 n.1, citing Federa
Land Bank, Inc. v. Esham 43 M. App. 446, 459, 406 A 2d 928
(1979).

Fearnow did not seek certiorari review of the internediate
appellate court's decision to strike his argunent; he nerely
reiterated to us his substantive claim that "endeavoring to
intercept"” can also be the basis for civil liability. W wll not
consider the nerits of his argunment, however, because we agree with
respondents that the issue is not properly before us. A reply
brief in the Court of Special Appeals should ordinarily be confined

to responding to issues raised in the appellee's brief. R tchie v.
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Donnel Iy, 324 M. 344, 375, 597 A 2d 432, 447 (1991). Although the
Court of Special Appeals, inits discretion, could have consi dered
Fearnow s argunents raised for the first time in the reply brief,
we find no abuse of discretion in its refusal to do so. Id. An
argunent struck by the Court of Special Appeals and thus never

actually argued or considered is not adequately preserved.

(b)

Second, Fearnow assigns error to the Court of Special Appeal s’
"conclusion,” as he terns it, that 8 10-402(c)(1)(ii) of the
Wretap Act does not inpose on comunications common carrier
enpl oyees a duty of inquiry into the lawfulness of a wre
i nterception.

Before the internedi ate appellate court, Fearnow raised the
question of a duty of inquiry as a supporting but subsidiary point
in tw challenges to the judge's jury instructions. He first
objected to the trial judge's failure to give a requested
instruction, but the Court of Special Appeals upheld the tria
judge's denial of the request. It is sonewhat uncl ear whether the
court based its rejection of Fearnow s argunent in support of the
requested instruction on procedural or substantive grounds; in
either case, Fearnow did not seek certiorari review of the
i nternedi ate appellate court's ruling on this instruction and so

its subsidiary question of a duty of inquiry is not before us.
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Fearnow al so clained the statutory duty of inquiry negated the
| egal presunption contained in an instruction the trial judge did
give, and objected to the instruction. The Court of Special
Appeals held there, however, that Fearnow did not interpose a
sufficient objection, and consequently refused to answer the
substantive appeal on the grounds that the issue was not preserved.
The court did "discuss" the nerits of the duty of inquiry theory,
for the guidance of the trial court on renmand. It is this
"gui dance" that Fearnow appears to be challenging as erroneous in
his brief to our Court.

Since we have reversed the holding of the Court of Special
Appeal s, however, the case will not be returning to the trial court
on remand and guidance to the trial court is not necessary.
Therefore we wll not review the substantive nerits of his

chal I enge, for our coments would only be dicta.

(c)

The trial court refused to give a nunber of jury instructions
requested by Fearnow. The Court of Special Appeals agreed with the
trial court's actions in regard to each requested jury instruction.
Fearnow has now asked us to reverse the internediate appellate
court's rulings on each jury instruction. W exam ne each ruling
under the principles announced in Sergeant Co. v. Pickett, 285 M.

186, 193-94, 401 A 2d 651, 655 (1979) to determ ne whether the
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trial judge was correct in denying the requested instructions:
first, whether the requested instruction is a correct statenent of
the law, second, whether the law is applicable to the facts in the
case, and third, whether the trial judge fairly covered the sane
| aw by other instructions actually given. |f any one part of the
test is not net, we will affirmthe trial court's denial of the

request for instruction.

(i)
Fearnow requested that the judge instruct the jury that Wod
was presuned to know the |l aw of w retapping, as follows:

" PLAILNTI FF' S I NSTRUCTI ON NO. 16

You are instructed as a general rule that all
persons are presuned to know the law and a
person is also presuned to know or is
chargeable wth know edge of matters which he
has the opportunity of knowng and should
know. Thus, in the absence of evidence to the
contrary, a person is presuned to know the
contents of a statutory enactnment. \Wat that
means here is that the defendant, Donald Wod,
was presuned to know the prohibitions against
the interception of conversations wthout a
court order.

PLAI NTI FF' S | NSTRUCTI ON NO. 17

A person is presunmed to know the | aw regardi ng
the wretap statute. | gnorance of this |aw
wi | not relieve him from the |egal
consequences of acts contributing to the
violation of this statute.”

Fearnow argued to the Court of Special Appeals that because Wod

was a teleconmunications specialist specially assigned to the
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police departnment, working for a conpany whose business is wre
comuni cations, Wod and other C & P enpl oyees "should be presuned
to have the requisite know edge and expertise in the State and
Federal Wretap Statutes.”

Fearnow s requested instructions fail the second step of the
Sergeant test. Wod had already admtted on the stand that he was
famliar with the Wretap Act. Therefore, the instructions to the
jury regarding the comon-| aw presunption that a person is presuned
to know the | aw were unnecessary and inapplicable to the facts in
t he case. The trial court correctly refused to give these two

i nstructi ons.

(i)
Fearnow asked the trial court to instruct the jury that
"[ o] wnership of the tel ephone equi pnent has no bearing on whet her
or not consent exists under Maryland's Wretap Act for a |awful
interception.” The trial court refused to do so and the Court of

Speci al Appeals properly affirned the refusal, because the |aw,
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even if correctly stated,’ does not apply to the facts in the case
and thus fails the second step of the Sergeant test.

Wbod had admtted that he was nmade aware of |aws and policy
regardi ng wiretappi ng, through a bookl et published by the tel ephone
conpany for all its enployees; however, he also testified that he
t hought the policies discussed in the booklet applied only to
equi pment owned by the tel ephone conpany, and that providing
techni cal assistance to the owner of certain tel ephone equi pnent
was not in violation of the duties outlined in the booklet.
Therefore, as the Court of Special Appeals held, Wod did not
i ntroduce evidence that the Hagerstown Police Departnent owned the
equi pnent in order to show that the departnent consented to the
wi retap; rather, he introduced the evidence as part of his defense
that he did not recklessly disregard a known | egal duty and was not
acting willfully. Fearnow s instruction would have thoroughly
confused the jury because it was not relevant to any argunent of

ei ther party.

" The defendants point out in their brief to our Court that
the question presented to the Court of Special Appeals did not
accurately reflect the actual instruction Fearnow requested at the
trial level, which included a statenent that "wi thout a court
order, all parties to the conversation nust give their consent."
This, as the defendants point out, is a msstatenent of the |law, as
single-party consent is possible in sone police-investigation
contexts without a court order; therefore, the actual instruction
requested fails the first step of the Sergeant test as well.
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(iii)
The trial judge refused to give an instruction requested by
Fear now whi ch st at ed:

" PLAILNTI FF' S I NSTRUCTI ON NO. 15

You have heard reference to and testinony
regarding 8 10-402(c)(2) of the Courts and
Judi ci al Pr oceedi ngs Article, commonl y
referred to as the consensual nonitoring of
conversation in certain classes of crinmes. |
instruct you as a matter of law that § 10-
402(c)(2) has no applicability to this case
because there is no legally sufficient
evidence to support a contention that Leon
Fearnow s phone was consensually nonitored
You nust disregard these references and
testinmony in your deliberations.”
The internedi ate appellate court did not reach this issue, but
we shall. The instruction was wong as a matter of |aw because 8§
10-402(c)(2) was not only applicable but critical to Wod' s def ense
that he was not recklessly disregarding a known |egal duty. Wod
testified that he knew there were situations in which police could
nmoni tor telephone calls without a court order, and he further
testified that for all he knew, the telephone lines he was
identifying for the officers mght have belonged to those officers
t hensel ves. As Wod argued in his brief to this Court, "[t]he jury
was entitled to consider his testinony in |ight of the |anguage of
the Act, which did provide a basis for those beliefs and for his
declared state of mnd." The trial court did not err in refusing

to give this instruction.
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(iv)

Fearnow also requested a jury instruction which stated,
"Maryland's wiretap act required a court order prior to the
i nterception of Fearnow s phone."” The internedi ate appellate court
upheld the trial judge's refusal to give the instruction, as it was
wong as a matter of law, and we agree. The instruction, first of
all, presunes that the jury would not and could not consider the
possibility that Wod believed that w retappi ng Fearnow s tel ephone
m ght have been |l awful even without a court order. W have al ready
stated above that the jury was entitled to consider that
possibility, as the question of Wod's w |l ful ness hinged on what
he believed was happening that evening and whether he was
consciously disregarding a known | egal duty. The instruction fails

the first step of the Sergeant test.

V.

Addi tionally, Fearnow made a nunber of argunents to us
concerning discovery issues, punitive damages and reputational
damages under the Wretap Act, and of course he challenged the
summary judgnent ruling in favor of defendant C & P. The Court of
Speci al Appeal s reached many of these issues but rejected all of
Fearnow s argunents. Meanwhi | e, Wod asserted in his cross-
petition to this Court that he was entitled to judgnent as a matter

of law because Fearnow failed to prove that any of his
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conversations were actually intercepted, which was a central
el ement of the claimunder 8§ 10-410 of the Wretap Act. W need
not reach any of these additional argunents because we hold that
the jury verdict in Wod's favor is unassailable and that the trial
court's judgnent on that verdict should be affirned.

JUDGMENT OF THE COURT OF SPECI AL
APPEALS AS TO RESPONDENT AND CROSS-
PETI TI ONER DONALD K. WOOD REVERSED:
CASE _REMANDED TO THAT COURT WTH
DI RECTI ONS TO AFFI RM THE JUDGVENT OF
THE CRCUT COURT FOR WASHI NGTON
COUNTY:; JUDGVENT I N FAVOR OF THE
CHESAPEAKE _AND POTOVAC TELEPHONE
COVMPANY COF MARYLAND, RESPONDENT AND
CROSS- PETI TI ONER AFFI RVED.  COSTS I N
THS COURT AND IN THE COURT OCF
SPECIAL APPEALS TO BE PAID BY
PETI T1 ONER AND CROSS- RESPONDENT.




