REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 959

Septenber Term 1996

NATHANI EL FI CK

PERPETUAL TI TLE COVPANY

ET AL.
Hol | ander,
Sal non,
Thi ene,
JJ.

Opi ni on by Sal non, J.

Filed: My 28, 1997



This case has its provenance in a sinple debt collection
suit filed by the law firm of Fick & Petty against Jeanette
Saint-Bell (Ms. Saint-Bell). That case led to the present one,
in which the major |legal issue presented is whether, under the
Maryl and Fraudul ent Conveyance Act, the grantee of property who
pays fair consideration for the property nust be shown to have
actual, as opposed to constructive, know edge of the fraudul ent
nature of the conveyance in order for a creditor to set aside
t hat conveyance. To understand fully the facts and | egal
nuances of the interplay between the two cases, it is useful to

know t he sequence of background events.

. THE TIME LI NE
1. Comencing in 1989, the law firm of Fick & Petty
represented Ms. Saint-Bell in a successful |awsuit she
brought against a third party. As a result of that
awsuit, M. Saint-Bell owed Fick & Petty certain |ega
f ees.

2. Fick & Petty, on June 14, 1991, sued Ms. Saint-Bell in the

Circuit Court for Baltinore County for the aforenentioned
| egal fees ("the debt suit").

3. At the tinme the debt suit was filed, M. Saint-Bell,
i ndividually, owned approximately eleven acres of |I|and
i nproved by a honme known as 16510 Cedar G ove Road, Sparks,
Maryl and ("the property"). On Septenber 11, 1991, she




executed a deed to the property to herself and her

m nor

daughter, Casey Joy Saint-Bell ("Casey Joy"), as joint

t enants.

The deed recited as consideration: "None (The |ove

and affection that a nother has for her child)."

4. Ms.

Decenber 18, 1991, in the debt suit, a "Stipulation,"”

Saint-Bell and the law firmof Fick & Petty filed, on

stated, in pertinent part:

5. The plaintiff [Fick & Petty] agrees to
accept the sum of Ten Thousand ($10, 000.00)
Dollars in full satisfaction if paid on or
before January 22, 1992. Paynment shall be
made in cash, certified check, bank check or
attorney's escrow check. Upon paynent as
provided for in this paragraph, plaintiff
shall dismss its claim with prejudice and
tender the original Consent Order for Judgnent
to defendant's counsel

6. The defendant expressly consents to the
filing of the Consent Order for Judgnment on
January 23, 1992 if the paynent specified in
paragraph 5 above is not nade prior to
5:00 p.m, January 22, 1992 tendered to the
of fice of counsel for plaintiff.

7. Should the paynent as specified in
paragraph 5 above not be made as agreed, the
def endant may satisfy the Consent Order for
Judgnent according to the foll ow ng schedul e:

a. pay $11,000.00 until February 22, 1992.

b. pay $12,000.00 from February 23, 1992
until March 22, 1992.

C. pay $13,000.00 from March 23, 1992
until April 22, 1992.

d. pay $14,000.00 from April 23, 1992
until My 22, 1992.

After May 22, 1992, the plaintiff is
entitled to execute its judgnent and attach
such property as it deens necessary, subject

whi ch



to lawful exenption. Post judgnent interest
at the legal rate shall comence to [accrue]
as of May 23, 1992.

The day after the Stipulation was signed, on Decenber 19,

1991, the deed nentioned in paragraph 3 above, was filed in
the land records of Baltinore County.
Ms. Saint-Bell did not pay $10,000 as agreed in the

Sti pul ation. Accordingly, on June 9, 1992, a consent

judgnent in the amount of $14,000 was entered in the
Circuit Court for Baltinore County in favor of the firm of
Fick & Petty against Ms. Saint-Bell.

On April 5, 1993, M. Saint-Bell, individually and on

behal f of herself and her mnor daughter, Casey Joy,
entered into a contract to sell the property to Paul and
Donna Bourquin (the "Bourquins") for $263, 000.

| medi ately after the signing of the contract, the
Bourquins retai ned Perpetual Title Conpany ("Perpetual") to
performa title search on the property to ascertain, inter
alia, if the property was encunbered by any lien.

Based upon advice of Perpetual's agent, Ceoffrey Forman,
that she would need a court order permtting her to execute
a deed conveying Casey Joy's interest in the property, M.
Saint-Bell retained an attorney who filed a Mtion for
Aut hori zation of Sale Under Affidavit. The notion was
supported by Ms. Saint-Bell's affidavit to the court in
whi ch she swore that the reason she conveyed the property

to her daughter (as a joint tenant) was because in 1991 she
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10.

11.

12.

13.

had been "di agnosed as having a serious illness,"” and she
wanted to "facilitate the transfer of [the property]

in case of [her] demse."” She further averred that she was
presently "synptom free,"” but due to |ost earnings and
medi cal treatnment it was necessary to sell the property.

The circuit court, on April 29, 1993, signed an order

authorizing Ms. Saint-Bell to execute a deed to the
Bour qui ns on behal f of Casey Joy.
On April 30, 1993, the firmof Fick & Petty filed (in the

debt suit) a Wit of Execution against the property.

A settlement on the property was held on May 7, 1993, and

Ms. Saint-Bell, individually and on behal f of her daughter,
conveyed the property to the Bourquins at a price of
$263,000. Perpetual's agent at the settlenment was Ceoffrey
Forman, an attorney in the law firm of Cohen, Alpert, and
For man. At the settlenent, the Bourquins executed a
$236,700 note in favor of Geat Wstern Mrtgage
Corporation (G eat Wstern), secured by a nortgage on the
property.

Three days after the settlenment, on My 10, 1993, the

sheriff of Baltinore County attenpted to carry out the Wit
of Execution filed by the law firm of Fick & Petty by
posting the property.

On May 13, 1993, the deed conveying the property to the

Bour qui ns and the deed of trust securing Great Western were

filed in the Baltinore County | and records.



14. Nathaniel Fick, as an assignee of the law firmof Fick &

Petty, filed, on August 5, 1993, a lawsuit in the Grcuit

Court for Baltinore County against Ms. Saint-Bell and the
Bour qui ns requesting, inter alia, that the court order the
county sheriff to issue a wit of execution against the
property to be released only under paynent of the anount
that was owed by Ms. Saint-Bell to him

15. M. Saint-Bell, on January 21, 1994, filed a suggestion of

bankruptcy in which she stated that she had filed a
petition for bankruptcy in a federal court in Florida.

16. On Cctober 11, 1994, Ms. Saint-Bell received a discharge of

all her debts, including the debt assigned to Fick, from

t he bankruptcy court.

1. THE SECOND AMENDED COMPLAI NT

M. Fick's initial conmplaint and an anended conplaint
agai nst the Bourquins and others were dismssed with |eave to
anend. On Septenber 6, 1994, M. Fick filed a second anended
conplaint ("the Conplaint”) in the Grcuit Court for Baltinore
County.

In Count | of the Conplaint, the Bourquins and G eat
Western were naned as defendants. Fick alleged three fraudul ent
conveyances. The first was from M. Saint-Bell to M. Saint-
Bell| and her daughter; the second was from Ms. Saint-Bell and
her daughter to the Bourquins; and the third was the nortgage by

the Bourquins to Geat Western. Fick requested in Count I,



inter alia, that the court issue a wit of execution on the
property.

Count Il was a negligence count directed agai nst Perpetual
wherein Fick clained, inter alia, that Perpetual owed him (Fick)
a duty to search the land records non-negligently and to give
his enrolled judgnent against M. Saint-Bell as well as his
"execution and |levy" against the property "full force and
effect.” Count |1l was a negligence count against the law firm
of Cohen, Alpert and Forman (CAF). Count |V was a negligence
count directed at Forman.

Forman, CAF, and Perpetual filed Mdtions to Dismss, and on
February 2, 1995, after a hearing, the trial court dismssed
Counts Il1l and IV, with leave to anend within 20 days. Fi ck
never anended those counts.

In the nmeantinme, on Novenber 17, 1994, Fick voluntarily
dismssed the action against Ms. Sai nt - Bel |, al t hough
technically she was not nanmed a defendant in the Second Anmended
Conpl ai nt.. Summary judgnment notions were filed on behalf of
Great Western and the Bourquins, and on August 8, 1995, after a
hearing, the court granted summary judgnent in favor of the
novants.

This case went to trial on April 11, 1996, agai nst Perpetual,
the only remaining defendant. At the conclusion of Fick's case,
the trial judge (Bollinger, J.) determned that Fick had failed

to prove negligence and granted Perpetual's notion for judgnent.



QUESTI ONS PRESENTED
Appel | ant presents us with three questions, which we have
rephr ased:
1. Did the trial judge err in granting

summary j udgnent in favor of t he
Bour qui ns and Great Western?

2. Did the trial court err in dismssing
Counts Il and IV, with |eave to anend,
against the firm of Cohen, Al pert and
Forman (Count 111) and Forman (Count 1V)?

3. Did the trial <court err in granting

Perpetual's notion for judgnent at the
conclusion of plaintiff's case?

STANDARD OF REVI EW AS TO QUESTI ON 1
A trial court shall grant a nmotion for summary judgnent "if
the notion and response show that there is no genui ne dispute as
to any material fact and that the party in whose favor judgnment
is entered is entitled to judgnent as a matter of law " M.
Rul e 2-501(e). Thus, in considering a notion for summary
judgnent, the trial court determ nes issues of |aw and resol ves

no disputed issues of fact. Beatty v. Trailmaster Prods., lInc.,

330 Md. 726, 737 (1993) (citing Heat & Power Corp. v. Air Prods.

& Chens., Inc., 320 M. 584, 591 (1990)). I n determ ning

whet her a party is entitled to judgnment under this rule, the
court must view the facts, including all reasonabl e inferences,
in the light nost favorable to the opposing party. Bal ti nore

Gas & Elec. Co. v. Lane, 338 M. 34, 43 (1995); Warner v.

German, 100 M. App. 512, 516 (1994). The existence of a



guestion of fact, however, wll not necessarily preclude summary
j udgnent unless the resolution of that question will affect the

outcone of the case. King v. Bankerd, 303 Md. 98, 111 (1985);

Warner, 100 Md. App. at 516-17.

In order for the opposing party to defeat a notion for
summary judgnent, the party nust show that there is a genuine
dispute as to a material fact and support his or her opposition
by an affidavit or other sworn pleadings or adm ssions that set
forth facts that would be adm ssible as evidence. M. Rule 2-
501(b) & (c); Beatty, 330 Mi. at 737. Furthernore, even if the
facts are undisputed, if the facts can be interpreted as having
nmore than one permssible inference, the case should be
submtted to the trier of fact. The "standard for appellate
review of a trial court's grant of a notion for sumrary judgnent

is whether the trial court was legally correct.” Heat & Power

Corp., 320 Md. at 591-92.

RESOLUTI ON OF QUESTI ON 1

The law as to fraudul ent conveyances is
| argely founded on the English statute of 13
El i zabet h, enacted in 1570, which provided in
substance that all conveyances or dispositions
of property, real or personal, nade with the
intention to defraud creditors, should be null
and void as against the creditors. Thi s
statute has, in practically all the states
been either recognized as a part of the common
law . . . or expressly adopted or reenacted in
nore or less simlar terns.

37 C. J.S. Fraudulent Conveyances 8 2, at 852 (1943) (footnote

omtted).



The English statute was adopted in Maryland, 1 Al exander's
British Statutes 499 (Coe's ed. 1912) and remained in effect
until 1920, when the Maryland Uniform Fraudul ent Conveyance Act
(the "Act") was adopted. The Act was derived fromthe Uniform
Fraudul ent Conveyance Act, which was approved by the Nationa
Conference of Comm ssioners of Uniform State Laws and the
Anmerican Bar Association in 1918. Unif. Fraudul ent Conveyance
Act, 7A U L. A 427 (1985 & Supp. 1996). Between 1918 and 1985,
the Act was adopted by twenty-five states and the Virgin
I slands. 1d. Although eighteen states have since repealed the
Act, a substantial body of case | aw has devel oped interpreting

its provisions.!?

In Count |, as against the Bourquins and the nortgagor
Great Western, Fick did not ask for nobney damages. | nst ead,
Count | is based on the Act as set forth in sections 15-201 to

15-212 of the Commercial Law Article of the Maryl and Code (1975,
1990 Repl. Vol .). In Count |, Fick asked: 1) that the deed,
dat ed Septenber 11, 1991, from Ms. Saint-Bell to Casey Joy and
Ms. Saint-Bell be set aside; 2) that the deed, dated My 7,
1993, from Ms. Saint-Bell and her daughter to the Bourquins be
set aside; 3) that the nortgage to G eat Western be declared to
be subservient to the judgnent against Ms. Saint-Bell, which had
been assigned to Fick; 4) that the court direct the sheriff to

issue a wit of execution against the property and to release it

1Al states that have repealed the Act have replaced it with the Uniform
Fraudul ent Transfer Act. See, supra, 7A U L.A 209-11 (1985).
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only upon satisfaction of the judgnent against M. Saint-Bell;
and 5) that the court order the sale of the property if the
anmount owing from Ms. Saint-Bell to plaintiff was not paid
within thirty days. Under Maryland |aw, once a conveyance is
proven to be fraudulent, a creditor has the option of either
having the conveyance set aside or attaching the property

conveyed. Frain v. Perry, 92 M. App. 605, 620 n.7, cert

deni ed, 328 Md. 237 (1992).
Sections 15-206 and 15-207 of the Act provide:

8§ 15-206. Conveyance by a person about to
i ncur debts.

Every conveyance made and obligation
incurred without fair consideration when the
per son who nmakes the conveyance or who enters
into the obligation intends or believes that

he will incur debts beyond his ability to pay
as they mature, is fraudulent as to both
present and future creditors.

§ 15-207. Conveyance nmade with intent to
def r aud.

Every conveyance made and every obligation
incurred with actual intent, as distinguished
fromintent presuned in law, to hinder, delay,
or defraud present or future creditors, is
fraudulent as to both present and future
creditors.

In their notions for summary judgnent, the Bourquins and
Great Western contended that they were protected by the
provi sions of section 15-209 of the Act, which say, in pertinent
part:

§ 15-209. Rights of creditor whose claimhas
mat ur ed.

(a) Setting aside conveyance; |levy on or
garni shnment of property conveyed. ) If a
conveyance or obligation is fraudulent as to a
creditor whose claim has matured, t he

10



creditor, as against any person except a
purchaser for fair consideration wthout
knowl edge of the fraud at the tinme of the
purchase or one who has derived title
imediately or inmmediately [sic] from such a
pur chaser, may:

(1) Have the conveyance set aside or
obligation annulled to the extent necessary to
satisfy the claim or

(2) Levy on or garnish the property
conveyed as if the conveyance were not nade.

(b) Prior judgnent not required. ) In an
action to have a conveyance set side or an
obligation annulled, it is not necessary as a
condition to the granting of relief that the
creditor first obtain judgnment on the claim

(Enphasi s supplied.)

The Bourquins assert that they purchased the property for
fair value and that the purchase was nade w t hout know edge of
the fraud that Ms. Saint-Bell is alleged to have perpetrated and
t herefore, under section 15-209(a) of the Act, Fick was not
entitled to set aside the conveyance or to |evy against the
property. Great Western, as the holder of a nortgage that
conveyed an interest in the property fromthe Bourquins, clains
that section 15-209 also protects it because it is "one who has
derived title imediately . . . fromsuch a purchaser" as that
phrase is used in section 15-209(a).

Substantively, section 15-209 is quite simlar to the
proviso in the Statute of Elizabeth, 13 Eliz., ch. 5 (1570)

(Eng.), which reads:

Provided also . . . that this act or anything
therein contained, shall not extend to any
estate or interest . . . which estate or
i nt er est IS or shal | be upon good

consi deration and bona fide lawfully conveyed
or assured to any person or persons, or bodies

11



politic or corporate, not having at the tine
of such conveyance . . . any matter of notice
or knowl edge of such covin,[? fraud, or
collusion as is aforesaid.

In Garrard d enn, 1 Fraudul ent Convevances and Preferences

8§ 236, at 497 (rev. ed. 1940), an exanple is given as to how the
British statute operated in a case |ike the one at hand:

An insolvent debtor (whom we shall call X)
sells to A under such circunstances as to nake
a fraudulent grantee of A In such a case,
the creditors of X nay set aside the
transaction and recapture the property fromA
so long as he still has it. But suppose that
before the creditors nove against him A sells
the property to B, who has no know edge or
notice of the circunstances that attended A's
original acquisition, and regarded X as nerely
a predecessor in title. The question is
whet her the creditors of X may set aside both
transfers, fromX to A and fromA to B, and
t hus subject to their debts the property while
in the hands of B.

: On the other hand, we are dealing
with a rule which is drawmn from a statute
suppl enmented by equitabl e ideas.

O course, if the statute had affirmatively
stated that the ultimte grantee, though he
took in good faith and for val ue, got nothing
better than the rights possessed by his
transferor, there wuld be no room for
argunment. But the original statute, the 13th
El i zabeth, never said that. On the contrary,
the proviso cuts off the application of the
Act to any property which "is upon good
consideration and bona fide lawfully conveyed
or assured to any person or persons," etc.,

who shall not have "at the tinme of such
conveyance . . . any nmanner of notice or
know edge," etc. By not Ilimting its

protection to the debtor's i medi ate grantee,
the statute | eaves room for protection of an
ultimate purchaser in good faith.

2According to Black's Law Dictionary 439 (4th ed. 1968), the word "covin"
nmeans: "A secret conspiracy or agreenent between two or nore persons to injure
or defraud another."
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In order for Fick to prevent the entry of summary judgnent
against him he was required to put forth evidence fromwhich a
trier of fact could find 1) that the Bourquins did not give fair
consideration to the grantors of the property or 2) that at the
time the Bourquins bought the property they had know edge t hat
the grantors were making a fraudul ent conveyance of the type
mentioned in his Conmplaint. M. Fick never contended that the
Bourquins did not give the grantors fair considerati on when they

purchased the property for $263, 000.

A, KNOALEDGE OF THE FRAUDULENT NATURE OF THE TRANSACTI ON
Must the grantees have actual, as opposed to constructive,
know edge of the fraudul ent nature of the conveyance in order to
set aside a conveyance as fraudul ent under section 15-209? Most
courts that have considered the question have held that
constructive notice is sufficient.

Wiile there is authority to the contrary in
sone jurisdictions, the general rule is that
if a purchaser had know edge of facts and
circunstances naturally and justly cal cul ated
to excite suspicion in the mnd of a person of
ordi nary prudence, and which would naturally
pronpt him to pause and inquire before
consumati ng the transaction, and such inquiry
woul d have necessarily led to a discovery of
the fact with notice of which he is sought to
be charged, he wIll be considered to be
affected with such notice, whether or not he
made the inquiry. Under these circunmstances
it is imaterial that the purchaser did not
have actual know edge of the fraudul ent intent
of the seller or did not participate therein.

13



37 C J.S. Fraudulent Conveyances 8 126, at 957-58 (1943)

(footnotes omtted). To the sanme effect, see 37 Am Jur. 2d

Fraudul ent Conveyances 8 9, at 699-700 (1968).

In Colunbia Int'l Corp. v. Perry, 344 P.2d 509 (Wash.

1959), the court held that constructive know edge, not actual
know edge, was all the creditor needed to prove. |In that case,
one Perry was the majority stockholder in a corporation. Perry
was indebted to plaintiff. He sold his corporate stock to one
Trosper for $57, 000. Thereafter, Perry squandered the sales
pr oceeds. ld. at 511. Trosper indisputably had no actua
knowl edge that Perry intended to defraud his creditor, but he
was neverthel ess sued by plaintiff in an effort to set aside the
stock transfer as a fraudul ent conveyance. |In this context, the
Perry court set forth the rule:

But the actual know edge is not always
needed. A transferee may be charged wth
know edge where he is aware of facts and
ci rcunst ances which are calculated to put him
on inquiry, and such inquiry would have |ed
himto discover the intent of the transferor.
O Leary v. Duvall, 10 Wash. 666, 39 P. 163
[(1895)]; Arnmstrong v. Arnstrong, 100 Wash.
270, 170 P. 587 [(1918)]. However, there nust
be nore than nmere suspicion to charge the
buyer wth inquiry and know edge of the
sel ler's fraud. There nust be discovery of
evidential facts leading to a belief in the
fraud. Davison v. Hewitt, 6 Wash. 2d 131, 106
P.2d 733 [(1940)].

The sane basic rule was adopted in ONeill v. Little, 258

A.2d 731, 735 (N.J. Super. C. Ch. Dv. 1969), although

different term nol ogy was used:
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A transfer is not made in good faith if the
transferee has know edge of the fraudul ent
intent of his grantor or if he is aware of
ci rcunst ances which should have put him on
i nquiry and which were equivalent to notice of
said fraudulent intent. A leading authority
for this proposition is Tantum v. Geen, 21
N.J. Egq. 364 (E. & A 1869), where the court
st at ed:

The conclusion to which | have cone is
the same as that arrived at by the
Chancel l or, that though Dr. Tantum may not
have had such know edge of the intended
fraud as to make his denial thereof
perjury, yet he had notice of suspicious,
unusual , and extraordinary circunstances,
whi ch should have put him on inquiry.
That he paid full consideration for the
assignnments will not suffice. He nmust not
only be a purchaser for value, but a bona
fide purchaser wthout notice of the
fraudul ent intent of the assignor, or of
ci rcunst ances whi ch shoul d have put him on
inquiry, and which were equivalent to
noti ce.

To sanme effect, see Equitable Life Assurance
Society v. Patzowsky, 131 N.J. Eq. 49, 23 A 2d
561 (E. & A. 1942).

There is | anguage in sone Maryl and cases that suggests that

Maryl and follows the mnority rule. Berger v. H -CGear Tire &

Auto Supply, 1Inc., 257 M. 470, 475 (1970) ("a grantor's

fraudul ent intent does not vitiate a conveyance unless the
grantee participates in the grantor's fraudulent intent"); Long

v. Dixon, 201 Md. 321, 323 (1953) (sane); MCauley v. Shockly,

105 Md. 641, 645 (1907). Know edge of the fraud is equival ent

to participation in the fraud. des Envelope Corp. v. Oes, 193

Md. 79, 89 (1949). In Aes, Judge Delaplaine for the Court

sai d:
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The grantee's know edge of or participation in
the fraud of the grantor nust be gathered from
the various facts conposing the transaction
and all the surrounding circunstances. Were
a conveyance is valid on its face, the burden
of proof is wupon the party attacking the
conveyance to show either (1) that it was not
made upon a good consideration, or (2) that it
was made with a fraudulent intent on the part
of the grantor to hinder, delay or defraud his
creditors, and that this intent was known to
or participated in by the grantee. Fuller v.
Brewster, 53 M. 358, 359 [(1880)]; MCaul ey
v. Shockey, 105 MI. 641 [(1907)]; Kennard v.
El kton Banking & Trust Co., 176 M. 499
[ (1939)].

None of the cases nentioned in the |ast paragraph, however,
concerned an allegation by a creditor that a grantee had
constructive, as opposed to actual, know edge of the grantor's
fraud.

O der Maryland cases explicitly hold that constructive
know edge on the part of the grantee is sufficient.

It is very clear to us that Smth, the father

had anple reason from the facts within his
knowl edge to believe that his son was
perpetrating a fraud on his creditors, and
that if his plans were successful he would
pl ace the stock of goods and their proceeds
beyond their reach. This Court has frequently
given its opinion on such a state of facts.
In Baynard v. Norris, 5 GII, 483, it was
sai d: "In any purchase, if there be
circunstances which in the exercise of comon
reason and prudence ought to put a nman upon

particular inquiry, he wll be presuned to
have made that inquiry. and will be charged
with notice of every fact which that inquiry
would give him" And again, "A purchaser

whenever he has sufficient information to put
him on inquiry, in equity is considered as
havi ng notice; and in such case he will not be
deemed a bona fide purchaser.”™ W may also

16



refer to Geen v. Early, 39 Mryland, 229
Abranms v. Sheehan, 40 WMaryland, 446, and
Hi ggins v. Lodge, 68 Maryland, 235. Upon this
principle we nmust hold that Smth, the father,
was not a bona fide purchaser

Smth v. Pattison, 84 M. 341, 345 (1896) (enphasis added)

Whil e Patti son was decided prior to the Act, the Act itself is
decl aratory of the common |aw and of the Statute of Elizabeth,

13 Eliz., ch. 5 (1570) (Eng.). Damazo v. Wahby, 269 M. 252,

256 (1973). As nentioned earlier, the Statute of Elizabeth
protected only grantees who were w thout "any manner of notice
or know edge of such covin, fraud, or collusion

Patti son has not been explicitly overrul ed.

We distill from all the above that Pattison stil
enunciates the rule to be here followed, and therefore we first
must determ ne what facts were actually known to the Bourquins
at the tine they purchased the property. Based on those facts
we then determ ne whether, in the exercise of comobn sense and
prudence, the Bourquins should have been put on inquiry as to
Ms. Saint-Bell's alleged fraud. |[|f they should have been put on
inquiry, then the | aw charges them as grantees, wth know edge
of every fact that would have been |earned after reasonable
inquiry.

Curiously, Fick places prinme reliance on the case of

Mlholland v. Tiffany, 64 M. 455 (1886), in his effort to show

that the Bourquins had constructive know edge of the fraud.
Based on the Ml holland case, he argues that know edge that the

deed from Ms. Saint-Bell to herself and Casey Joy was for no
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consideration was "sufficient to indicate a neasure of fraud
affecting the conveyance of the property." Fick's reliance on

the Mlholland case is m spl aced.

At the time the Mlholland case was decided, a Maryl and

statute (article 45, section 1, of the Maryland Code) provided
that a conveyance of property froma husband to a wife was not
valid if the transfer was "in prejudice of the rights of

creditors.” Geen v. Early, 39 M. 223, 229 (1874). In

M1l holland, 64 MI. at 457, a M. Hand transferred land to his

wi fe's nane and at the sanme tine paid off an existing nortgage
w th noney borrowed fromone Tiffany. Tiffany took back a note,
signed by M. Hand and his wife, that was secured by a nortgage
on the |and. M. Hand then becane insolvent. A |awsuit was
filed by the insolvent's trustee to set aside the conveyance to
Ms. Hand as a fraud on creditors. The property was sold by the
court, and Tiffany clainmed he had a right to the proceeds as a
"bona fide purchaser, under his nortgage[,] w thout know edge
that the deed to the wife was fraudulent." 1d. The non-secured
creditors clainmed that, although Tiffany did not have actual
know edge of the fraudulent transfer, a "voluntary conveyance to
the wifeis initself sufficient know edge to put the purchaser
[ Ti ffany] upon inquiry, and if he fails or refuses to nmake the
inquiry, he is chargeable with the know edge of such facts as
the inquiry would necessarily have disclosed.” 1d. The court

agreed with the creditors and rul ed agai nst Tiffany, saying:
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And since the decision in Geen v. Early, 39
Md. 223, this is no |onger an open question.
In that case it was expressly decided that the
purchaser of property thus acquired by the
wi fe under the Code, "was bound to know that
the property was liable to the husband's
debts, if there was no other sufficient
property with which they could be paid; and
with this know edge,"” say the Court, "he was
put upon inquiry as to the existence and
extent of the debts for which the property

mght be liable." W see no reason to qualify
in any manner the decision thus nmade; on the
contrary, it is but a just and proper

construction of the Code, having regard to the
rights of <creditors which the Legislature
obvi ously intended to protect.

Conveyances founded upon the consideration
of blood or nmarriage, are, we admt,
sanctioned by the law, and it has been held,
that such conveyances are not in thenselves
sufficient under the Statute of Elizabeth, to
put a purchaser upon the inquiry as to their
good faith, ) that he has the right to rely
upon the presunption that they were honestly
made in the absence of evidence to the
contrary. But there is this difference
between the Statute of Elizabeth and our Code:
the husband could not under the English
Statute nor by the comon law convey his
property directly to his wfe, while under our
Code he may do so, provided, however, says the
Legi slature, that such conveyances are not in
fraud of the rights of subsisting creditors.
He could, it is true, convey his property to a
trustee for the use and benefit of his wfe
under the English Statute, but the property in
the hands of the trustee was still l|iable for
his debts. And such are the relations between
husband and wife, that in dealing with a
vol untary conveyance made to the w fe under
t he Code, Courts ought to be watchful to see
that they are not nere contrivances to put the
property of the husband beyond the reach of
his creditors.

Id. at 457-58 (enphasis added).
M | hol | and does not hel p appel | ant because there no | onger

is any counterpart to article 45, section 1, of the Mryl and
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Code, which was the statute under consideration in MIholl and.

Moreover, as the Ml holland case points out, under the Statute

of Elizabeth, the nere fact that the consideration for a
conveyance is "blood or nmarriage" is not initself sufficient to

put a purchaser, such as the Bourquins, upon inquiry.

B. WHAT THE BOURQUI NS KNEW
The Bourqui ns were deposed. Excerpts of their depositions
were filed in support of Geat Wstern's notion for sunmary
j udgnent . M. Bourquin testified that at settlenment he knew
that Ms. Saint-Janmes had three unpaid judgnents agai nst her but
M. Forman advised himthat the judgnents would not affect the
grantors' ability to convey clear title to the property. M.
Bourquin did not discuss the judgnents "in any detail"™ with M.
Forman and was not nade aware of the nature of the | awsuits that

resulted in judgnents against Ms. Saint-Bell.?3
M. Forman, Perpetual's agent, testified in his deposition
that he retained Robert C. Raglin to do a title search on the
property. M. Raglin's title report showed that on Septenber 5,
1991, there was a deed from Ms. Saint-Bell to herself and Casey
Joy as joint tenants and that there were three "open" judgnents
against Ms. Saint-Bell. M. Forman said in his deposition that

he was aware of the three judgnents agai nst the property prior

SMrs. Bourquin said in her deposition that she did not know of the
judgnents against Ms. Saint-Bell until after the May 7, 1993, settlenent.
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to the May 7, 1993, settlenent but that, in his opinion, these
judgments did not affect the title to the property.

M. Raglin was al so deposed. He sent M. Forman phot o-
copi es of the open judgnents. Nothing in the title report shows
that the searcher exam ned the debt suit file or that he was
otherwi se aware of details in that file such as the date when
Ms. Saint-Bell entered into the stipulation with Fick & Petty or
the contents of the stipulation.

In summary, at the tine of the May 7, 1993, settlenent, al
that the Bourquins or their agents actually knew was that Ms.
Saint-Bell had open judgnents against her and that the
conveyance from Ms. Saint-Bell to herself and her daughter as
joint tenants was based on blood, i.e., the Iove a nother has
for her daughter. Mere know edge by a grantee of pre-existing
j udgnments agai nst the grantor does not constitute "know edge of
facts and circunstances naturally and justly calculated to
excite suspicion in the mnd of a person of ordinary prudence,
and which would naturally pronpt [the grantee] to pause and
i nqui re about consumating the transaction . . . ." 37 CJ.S

Fraudul ent Conveyances 8 126, at 957 (1943).

The unpaid judgnments did not constitute |iens against the
property at the time of Raglin's title report because the
property was owned by Ms. Saint-Bell and her daughter as joint
tenants. A judgnent agai nst one owner does not attach as a lien
agai nst real property owned as joint tenants until the sheriff

execut es against that judgnent. Eastern Shore Bldg. & lLoan
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Corp. v. Bank of Sonerset, 253 Mi. 525, 530-31 (1969). Once the

sheriff levies an execution against the property, however, a
lien attaches as against the judgnent debtor's share of the
joint property. 1d.

Perpetual and its agent, Geoffrey Forman, were not shown by
any evidence proffered by appellant in his opposition to the
notions for summary judgnment to have been negligent in searching
the title to the property. Under such circunstances, we know of
no authority, and appellant has cited none, that would have
requi red Perpetual or anyone else searching Ms. Saint-Bell's
title to inspect the pleadings or other papers in the debt suit
filed by Fick & Petty.

The Conplaint alleges that the transfer from M. Saint-Bell
to herself and Casey Joy and later the transfer from Ms. Saint-
Bell and Casey Joy to the Bourquins were fraudulent transfers
for two separate reasons: 1) that the transfers were nmade by a
person who intends or believes that she will incur debts beyond
her ability to pay as they mature (8 15-206) or 2) the
conveyance was nade by a person who has the actual intent to
hi nder, delay or defraud present creditors (8 15-207). In order
to set aside the conveyance to the Bourquins, appellant was
obligated to prove that the Bourquins had actual or constructive
knowl edge that M. Saint-Bell harbored the fraudul ent intent
mentioned in the conplaint, i.e., the intent nmentioned in

sections 15-206 and 15-207 of the Act.
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In regard to section 15-206 of the Act, Fick plainly did
not prove that there was a material issue of fact as to whether
t he Bourquins had actual know edge that Ms. Saint-Bell, at the
time of any of the transfers, intended or believed that she
woul d incur debt that was beyond her ability to pay as the debt
mat ur ed. Mor eover, based on the facts actually known to the
Bour qui ns, they were not put on inquiry. Smth, 84 M. 341.
But even if we assune, arguendo, that the Bourquins were put on
inquiry, and further assune that the Bourquins should have
carefully inspected the court file dealing wth the Fick & Petty
debt suit, appellant failed to show what M. Saint-Bell's
financial status was at the time she nade any of the transfers
in question. In other words, because we do not know the extent
of Ms. Saint-Bell's assets or liabilities at any rel evant point
in time, we cannot infer what M. Saint-Bell intended or
believed prior to making any transfer. Even at this |ate stage
we do not know what Ms. Saint-Bell intended, and therefore we
cannot say that if the Bourquins had investigated the matter
they woul d have | earned of Ms. Saint-Bell's fraudul ent intent.

Concerni ng section 15-207 of the Act, there was no proof
that the Septenber 11, 1991, transfer to Casey Joy was "to
hi nder, delay or defraud creditors.” M. Saint-Bell's affidavit
was unrebutted as to her reason for the transfer. It is worth
noting that at any tinme between the date of Fick & Petty's June
9, 1992, judgnent and April 5, 1993, when the Bourquins'

contract to purchase was signed, Fick could have executed
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against Ms. Saint-Bell's joint tenancy interest in the property.
Therefore, if Ms. Saint-Bell did intend to hinder or delay Fick,
she selected an odd and ineffectual way to do it. Li kew se,
t here was no showi ng made by Fick that the Bourquins had actual
or constructive know edge that Ms. Saint-Bell's April 5, 1993,
sale of the property to themfor $263,000 was to "hinder, del ay
or defraud creditors.” M. Saint-Bell and her daughter had over
$47,000 in equity in the property as of the My 7, 1993,
settl enent, and the Bourquins were shown to have had no reason
to believe that Ms. Saint-Bell would not pay her just debts.
Appel lant thus failed to prove that the Bourquins had
actual or constructive know edge of Ms. Saint-Bell's alleged
fraudulent intent or that they participated in Ms. Saint-Bell's
fraud. The Bourquins, who paid fair value for the property,
were therefore protected by the provisions of section 15-209 of
the Act. Geat Western is |ikew se protected because it was a

grantee who took "immedi ately" fromthe Bourquins.

RESOLUTI ON OF QUESTI ON |
As previously nentioned, the trial court dismssed Count
1l agai nst CAF and Count |V agai nst Forman but gave Fick | eave
to anend within twenty days. In his brief, Fick overlooked this
and incorrectly says that the court, "at the conclusion of the
proceedi ngs" (i.e., the April 11, 1996, trial), "rendered a
verdict" in favor of CAF, Forman and Perpetual. In the

guestion-presented section of his brief, Fick poses no question
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as to CAF or Forman, but neverthel ess makes the argunent: "[A]
verdict in favor of the Title Conpany and . . . [Forman] and
Forman's law firm was clearly erroneous.™ Because appel | ant
m spercei ved what transpired in the | ower court, he did not even
bother to brief the issue of whether the trial judge erred in
di sm ssing Counts Il and IV.*

Assum ng the issue is appropriately before us, the trial
judge did not err in dismssing those counts. Counts IIl and IV
are based on the prem se that Fornman, when he checked the title
to the property, failed to nmake note that Fick had a valid lien
agai nst the property. Fick alleges that, as a consequence of
the valid lien, Forman (and vicariously, CAF) breached his
(their) duty to "pay valid liens" prior to releasing the funds
to the sellers.

If any valid lien had existed, and if Forman negligently
failed to discover it, Forman woul d have breached no duty owed
to Fick. Foreman owed a duty only to Perpetual and the
Bour qui ns because, wth exceptions not here applicable, Muryl and
adheres to the strict privity rule in attorney nmalpractice

cases. Fl aherty v. Winberg, 303 M. 116, 125 (1985).

Furthernore, even if there was a valid lien as alleged, Fick

“I'n order for plaintiff to withstand a notion to disnmiss for failure to
state a clai mupon which relief can be granted, pursuant to Ml. Rule 2-322(b)(2),
the conplaint nust "allege facts which, if proven, would entitle [the plaintiff]
torelief." Dick v. Mercantile-Safe Deposit & Trust Co., 63 Mi. App. 270, 273
(1985) (quoting Tadjer v. Mntgomery County, 61 M. App. 492, 502-03 (1985)).
In reviewing the plaintiff's conplaint, "we accept as true the well-pleaded
factual allegations" and inferences that could reasonably be drawn from those
facts. 1d. at 273; Stone v. Chicago Title Ins. Co., 330 Mi. 329, 333-34 (1993).
The Court, however, need not consider conclusory charges that have no factual
support. Berman v. Karvounis, 308 Mi. 259, 265 (1987).
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woul d not have been harnmed by Forman's actions because, by
definition, the lien would continue to encunber the |and and
Fick could thereafter execute on the lien just as if the

Bour qui ns had not gone to settlenent.

RESOLUTI ON OF QUESTION | |

At the conclusion of Fick's case against Perpetual, the

trial judge granted judgnment in favor of Perpetual. Appellant
clainms that the trial court erred in granting judgnent. H s
argunment has two prongs: 1) Perpetual was negligent in

conducting its title search and in failing to discover that Fick
had a valid lien against the property as of May 7, 1993, when
the Bourquins and Geat Wstern went to settlenent and
2) Perpetual owed Fick a duty to conduct a non-negligent title
search of the property. W need not reach the second prong,
because at trial Fick did not prove that he had a valid lien
agai nst the property.

As nentioned earlier, because the property was owned as
joint tenants at the tinme Fick obtained a judgnent agai nst M.
Saint-Bell (in June 1992), no lien attached until Fick executed
agai nst the property. Fick, on April 30, 1993, filed a Wit of
Execution against the property. But, under Maryland law, filing
the wit does not constitute an "execution" of the wit; the
writ is considered executed only when it is delivered into the

hands of the sheriff. Arerican Sec. & Trust Co. Vv. New

Anst erdam Casualty Co., 246 M. 36, 40 (1967). At trial,
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appellant failed to prove when the wit was received by the
sheriff. He only showed that he filed, in the debt suit, a wit
of execution on April 30, 1993, and that the sheriff Ilevied
against the property three days after the My 7, 1993,
settlenment. Therefore, appellant failed to prove a valid lien
agai nst the property. Absent proof of a valid lien, neither
Per petual nor its agents could possibly have been negligent in

conducting the title search.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.

27



