The appellant, First Union National Bank of Mryland,
chall enges the Orders issued in the Grcuit Court for Montgonery
County granting the appellee’s Mdtions to Dism ss. The sole issue
on appeal is whether the trial court erred in concluding that the
appellant failed to state a claim upon which relief could be

gr ant ed.
The Factual Background

In its Conplaints! against the appellee, Myer, Faller,
Wei sman and Rosenberg, P.C., the appellant set forth the foll ow ng
factual allegations:

1. The appellant was a secured creditor of
the law firm Katz, Frone, Slan and
Bl eecker, P.A (“the first law firni).

2. I n Septenber 1995, an involuntary Chapter
7 bankruptcy petition was filed against
the first law firm The firm exercised
its right to convert the Chapter 7
proceeding to a proceedi ng under Chapter
11 of the United States Bankruptcy Code.
During these proceedings the firm
aut hori zed the appellant, in accordance
with the terns and conditions of the Loan
Docunents, to take all steps necessary to
col l ect and/or pursue the collections of
the firm s receivabl es.

3. Foll owi ng the break-up of the first |aw
firmin Septenber 1995, Lorin Bl eecker
one of the three fornmer sharehol ders of
the firm becane enpl oyed as an attorney
by the appellee, Meyer, Faller, Wisnman
and Rosenberg, P.C. (“the second |aw
firn).

' In the circuit court, the appellant had actually filed two separate

actions against the appellee. Both conplaints were di smssed. Because the |egal
i ssues involved in the cases are identical, the two appeals were consol i dated by
this Court.
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4. Prior to the break-up of the first |aw
firm Bleecker perfornmed |egal services
in two contingency fee cases.

5. Bl eecker took the files f or bot h
contingency cases with himto the second
law firmwhich was thereafter retained to
handl e and concl ude the matters.

6. The second law firm subsequently settled
those two cases and recei ved substanti al
attorneys’ fees.

7. The appellant demanded paynent of a
portion of those fees fromthe second | aw
firm

8. The second law firm refused to nake
payment .

Based on those facts, the appellant, in an effort to collect
recei vables owed to the first lawfirm set forth three alternative
t heories of recovery. Count | of the Conplaint alleged that the
first law firm was entitled to a proportionate share of the
contingency fees for the percentage of the total work perforned in
each case by the first firmprior to the settlenent of the cases by
the second law firm Count Il alleged that the first |law firm was
entitled to 74.88% of the contingency fees based on the principles
of partnership law.? Count IIl alleged that the first law firm was
entitled to recover in quantummneruit for the reasonabl e val ue of

| egal services rendered by the first law firmin both cases.

2 The Conplaint alleged that Bleecker was a the owner of 25.12% of the
equity stock of the first law firm As such, under partnership |aw, Bl eecker
woul d be required to pay the partnership 74.88% of all fees received.
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In response to each of the Conplaints, the appellee filed a

Motion to Dismss for failure to state a clai mupon which relief

could be granted. A joint hearing on the notions was held on

Decenmber 17, 1997. On January 12, 1998, by separate orders, the

trial court granted both Motions to Dismiss. This appeal is taken
fromthose dismssals

The standard of review is clear. As Chief Judge Murphy

explained for the Court of Appeals in Faya v. Alnmaraz, 329 M. 435,
443, 620 A . 2d 327 (1993):
In determning whether the trial court
erred in granting the notions to dismss, we
must accept as true all well-pleaded facts and
all egations in the conplaints, together wth
reasonabl e i nferences properly drawn
t herefrom Dismssal is proper only if the
facts and allegations, so viewed, would

nevertheless fail to afford plaintiff relief
i f proven.

Two Working Assumptions

To sinplify to sone extent the analysis that follows we are
going to nmke two working assunptions. Not wi t hst andi ng the
appel l ee’s argunent to the contrary, the appellant in this case
(the creditor First Union Bank) and the first law firmwll be
treated by us as “one and the sanme.” First Union was acting under
a Consent Order issued by the United States Bankruptcy Court which
authorized it to take all steps necessary to collect and pursue the
collection of the first lawfirm s receivables. In the Conplaint,

it was stated that:
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First Union, in accordance with the terns and
conditions of the Loan Docunents, the Consent
Order and applicable law, has commenced
enforcenent of its rights and renedi es agai nst
KFB and its respective assets, including,
w thout Ilimtation, undertaking steps to
coll ect KFB's Receivables and to pursue KFB' s
choses in action for the purpose of applying
the proceeds arising therefromto reduce the
i ndebt edness owed to First Union under the
Loan Docunents.

A. The First Working Assumption:

W will operate on the working assunption that there is no
distinction material to the outcone of this appeal between the
l[iteral appellant (First Union) and the first lawfirmitself. As
such, the appellant will be entitled to recover if, but only if,
the first law firm had it been the appellant, would have been
entitled to a portion of the ultinmate fees under any one of the
three theories of recovery set forth in the conplaints.

We are concerned, in effect, with the respective rights and
obligations of three parties: 1) the first law firm 2) Bl eecker
(former partner in the first law firm and | ater enployee of the
second law firm, and 3) the second law firm Al t hough we are
literally concerned with two fees generated by two |awsuits
involving two clients, we will, as a linguistic convenience, refer

sinply to “the client.”
B. The Second Working Assumption:

The first law firm including Bleecker, was technically a

prof essi onal services corporation rather than a partnership. Qur
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second working assunption is that on the departure of Bl eecker from
the law firm the continuing obligations of Bleecker to his fornmer
coll eagues (to the firm) and of them to him would be those of

partnership | aw spell ed out by Resnick v. Kaplan, 49 Ml. App. 499,

505-09, 434 A 2d 582 (1981). Indeed, this is nore than a working

assunption. It was so held by us in Langhoff v. Marr, 81 M. App.

438, 448-52, 568 A 2d 844 (1990), vacated on other grounds by Marr

v. Langhoff, 322 M. 657, 589 A 2d 470 (1991). As Judge Bi shop

there noted for this Court, 81 MI. App. at 451:

Again, we are dealing with professiona
firms, pr of essi onal organi zati ons,
professional entities. There is a very
substantial value in having rules applicable
equal ly, regardless of the formof the entity,
be it partnership or professional service
corporation. . . . Resnick v. Kaplan is the
| aw of Maryl and. Policy is well served to
have the same rule applicable to all firns
regardless of the form and this is separate
and apart fromthe fact that alnost all of the
cases refer to the corporate formas nerely a
t ax advant age deci sion as opposed to any real
difference in the organi zation and operation
of the firm

Al t hough the Court of Appeals did not find it necessary to resolve

this issue in Marr v. Langhoff, 322 MI. at 667, the decision of

this Court in that regard is binding authority unless and until the
Court of Appeals declares otherw se. See also the thorough

anal ysis of this issue in Fox v. Abrans, 163 Cal. App. 3d 610, 615-

17, 210 Cal. Rptr. 260 (1985).

The Holding In a Nutshell
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Not wi t hstandi ng the fact that our first working assunption,
putting the creditor bank in the shoes of the first law firm
operates to the advantage of the appellant, we nonethel ess affirm
the decision of the trial court to grant the appellee’s notion to
dism ss both the first and second counts of the conpl aint because
of their failure to state viable clains. W do, however, hold that
the notion to dismss should not have been granted with respect to
the third count, based on the first law firms claimto quantum
meruit conpensation for the work performed by it.

Qur anal yses of why the first two counts did not state viable
claims but why the third count nmay possibly have done so are
closely intertwined. Qur discussion with respect to the viability
or non-viability of any of the three counts, therefore, may well
have pertinence to the other two counts. What follows is for that
reason an omni bus di scussion rather than three separate di scussions

in three respective vacuum chanbers.

The Contingency Fee Claim
Based on Percentage of Work Done

The first count alleged that the first lawfirmwas entitled
to a stated percentage of the contingency fee ultimately received
by the second | aw firm because the first law firm had perforned,
prior to its dissolution, that precise percentage of the total
work. Under no interpretation of what happened when the first |aw
firm was dissolved, however, does the first count represent a

viable claim The first law firm of which Bl eecker was then a
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partner, went into bankruptcy and ceased its operations as a |aw
firmat sonetinme in Septenber or Cctober of 1995. Two clients, who
had earlier retained the first law firmon a contingency fee basis,
in sone fashion followed Bl eecker to the second law firm where he
becane enployed sinply as an attorney working for the firm After
t he Septenber-COctober 1995 dissolution of the first law firm it
ceased to have any formal contractual relationship with the client,
al though, as wll be discussed, the first law firm my have
continued to have a legal relationship with its fornmer nenber,
Bl eecker.

Wth respect to the representation of the client at the tine
of the wultimte settlenent, two possibilities are at |east
inferrable. The nore likely scenario is that the second law firm
was i ndependently retained by the client by virtue of a subsequent
and sequential contract for representation. |ndeed, the Conplaint,
after recounting the dissolution of the first law firmand the fact
t hat Bl eecker took the client’s file with him further recited that
the second law firm*“thereafter was retained to handl e and concl ude
the . . . matter.” We will not, however, foreclose the arguabl e,
al beit less likely, inference that Bleecker hinself continued to
represent the client pursuant to the original contract of retention
and that no one deened it necessary to execute a new contract.
Under neither scenario could the first law firm prevail on the

first count.
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Scenario One:
A New and Independent Retainer Contract

W will look first at the nore likely scenario, that the
client termnated its retainer contract with the first firm and
entered into a new and independent retainer contract with the
second firm That the client termnated the first retainer
contract for good cause, to wit, the inability of the dissolved
firm to continue the representation, is not necessary to our
ultimate hol di ng. Even had the client termnated the first

prof essional relationship w thout good cause, Skeens v. Mller, 331

vd. 331, 628 A . 2d 185 (1993), makes it clear that a client may
di scharge an attorney at any tinme and that the attorney nmay not
thereafter recover on the basis of a contract that no |onger
exi sts.

The first count asserts a claimto a precise percentage of the
contingency fee and is necessarily based on the contingency fee
arrangenent contractually entered into by the first law firm and
the client. As Judge Karwacki nade very clear for the Court of
Appeal s in Skeens, 331 MI. at 335, that contractual relationship no
| onger had any viability and could not serve as the basis for any
recovery by the first law firm

It is well settled that the authority of an
attorney to act for a client is revocable at
the will of the client. The client’s power to
di scharge the attorney is an inplied term of
the retainer contract. This right is deened

necessary in view of the confidential nature
of the relationship between attorney and
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client and the evil that would be engendered
by friction or distrust.

Because the client’s power to end the
relationship is an inplied term of the
retai ner contract, the nodern rule is that if
the client termnates the representation, with
or without cause, the client does not breach
the retainer contract, and thus, the attorney
is not entitled to recover on the contract.

(Gtations omtted; enphasis supplied).

If the first law firmcould not recover on the basis of its
earlier retention contract with the client directly, a fortiori, it
could not recover indirectly fromthe second law firmw th which it
never had any contractual relationship of any sort. No fee sharing
agreenent between the first law firmand the second |aw firm was
all eged and there was no intimation of any formal or informal
agreenent of any kind between the two |law firns. The first |aw
firmno | onger had any contractual interest in the contingency fee
and no claim therefore, could be predicated on any such non-
exi stent interest.

This does not necessarily nean that the first law firmis
utterly bereft of any entitlenent to conpensation for services

earlier rendered. As Skeens v. Mller went on to explain and as we

shall discuss infra, there may well be a viable claimin quantum
meruit for the fair value of the services perfornmed. As Skeens
poi nted out, 331 Mi. at 342-43:

[Aln attorney, who is retained on a contingent

fee agreenent and discharged prior to the
occurrence of the contingency, acquires no
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vested interest in the client’s suit, but may
recover the reasonable value of the services
rendered prior to discharge.

Such an entitlenent based on the fair value of services
actually rendered was, indeed, the appellant’s claimnade in the
third count, the claimbased on quantumneruit. The first count,
by unfavorabl e contrast, was based on a contingency fee contract of
retention which had becone null and void. |f, therefore, the
client termnated the retainer contract wwth the first law firm and
entered into a subsequent retainer contract wwth the second | aw
firm the first count of the conplaint was properly dismssed

Under this framework of analysis, noreover, the very existence of

Bl eecker, as anything nore than a narrative link, is a non-factor.

Scenario Two:
The First Retainer Contract Completed By Bleecker

Under the less likely but still conceivabl e scenari o whereby
the first retainer contract renmained in force and whereby Bl eecker
wr apped up that unresol ved piece of his former law firm s business,
Bl eecker becones the decisive factor in the analysis. Either by
express agreenent or by operation of |aw, Bleecker mght well have
had a contractual obligation to his fornmer law firmfor that part
of the fornmer law firm s business which, at the tinme of the firms
di ssolution, he took and conpleted, to wt, for a share of the
contracted contingency fee which he, or soneone on his behalf,

col | ect ed.

The Contingency Fee Claim
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Based on Respective Shares in the Former Partnership

Qur analysis of why, even under this second scenario, the
first count of the conplaint was properly dismssed replicates
preci sely our analysis of why the second count was al so properly
di sm ssed. The second count resenbled the first in that it assunmed
that the first law firmretained a contractual entitlenment to a
preci se share of the ultimate contingent fee. The second count, by
contrast with the first, based that share on the respective
interests that Bl eecker had and that the renmaining nenbers of the
firm had in the professional services corporation prior to its
di ssolution. Both theories of recovery were grounded in the
ostensi bly continuing contractual relationship between Bl eecker and
his former law firm a relationship which may have had | egal
sequel ae even after the nore general professional association

bet ween t hem was term nat ed.

The Reciprocal and Continuing Contractual Obligations
of Former “Partners” to Each Other

The reciprocal and continuing obligations between forner
prof essi onal associates are thoroughly anal yzed in the decision of

this Court in Resnick v. Kaplan, 49 M. App. 499, 434 A 2d 582

(1981), and that of the Court of Appeals in Marr v. Langhoff, 322

Mi. 657, 589 A 2d 470 (1991). Both cases involved erstwhile
menbers of a lawfirmwho termnated their relationships with their
former firms, took sone of the firm s business with them when they

left, and ultimately earned fees as they wapped up those itens of
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unfini shed business. Qur analysis in Resnick v. Kaplan was based

on partnership law. The law firmin Marr v. Langhoff, by contrast,

was a professional service corporation. That institutional
di fference between the two cases had no effect on the respective
out cones.

In Resnick v. Kaplan, the fornmer partner who left the firm and

took sonme of the business with himwas held to be liable to his
former partners for part of the fees he subsequently collected on

the unfinished business. In Marr v. Langhoff, by contrast, the

former firm nmenber was held not to be liable for the fees he
subsequently collected in wapping up unfinished business. The
comon denom nator is that both decisions rested on the particul ar
contractual relationship between the departing firm nmenber and the
former coll eagues. Wiatever the contractual relationship may have
been between the first law firm and Bleecker in this case, the
decisive fact is that there was no contractual relationship between
the first law firm and the second law firm and no possibility,
therefore, of a claimby one against the other based on contract.

| f, upon the dissolution of the first law firm Bl eecker took
one (or any nunber) of the unfinished cases from the firm and

subsequently concluded them Resnick v. Kaplan nakes it clear that

he woul d, absent any agreenent to the contrary, be obligated to his

former colleagues for the fees he collected. In Resnick v. Kaplan,

a departing nenber of the firmtook 150 unresol ved cases with him

and the remaining nenbers of the firm handled all of the other
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partner

Wth respect to the reciprocal
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observed for this Court, 49 Ml. App. at 507:

These wer e contractual , pr of essi onal
obligations and it was the duty of the
respective partners to see to their
conpl eti on. In the performance of these

contracts, the fiduciary character of their

relationship as partners continued.

The Uniform Act conferred no right upon
either side to conpensation for services
rendered in this winding up process, cf. 9-
401(6) and, in the absence of any provision in
the partnership docunent, it was correctly
hel d that the aggregate of the fees collected

shoul d be al |l ocated accordi ng to t he

percentages specified in the agreenent for the

distribution of profits and | osses.

(Gtations omtted; enphasis supplied).

In the Resnick v. Kaplan opinion, we quoted wi th approval

obligations of the departing

and the remaining partners to each other, Judge Moore

from

the case of Frates v. N chols, 167 So.2d 77, 80-81 (Fla.3d DCA

1964):

“Al t hough never having been passed on by
a Florida court, t he proposi tion IS
universally accepted that a law partner in
di ssolution owes a duty to his old firmto
wind up the old firm s pending business, and
that he 1is not entitled to any extra
conpensati on therefor.

“The dissolution date of February 28,
1961 did not put an imediate end to the
partnership, it continued for the purpose of
winding up its affairs, and inasnmuch as Frates
had a duty to wind up the affairs of the
part ner shi p, his signing of a retainer
agreenent with an already existing client was
wi t hout consideration and void.
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“We adopt the rule recognized by our
sister states that the retention of a law firm
obligates every nenber thereof to fulfilling
that contract., and that upon a dissolution any
of the partners is obligated to conplete that
obligation wi t hout extra conpensation.”
(Footnotes omtted.) (Enphasis added.)

(Enmphasis in original).

The contractual relationship entered into by partners with
each other creates a fiduciary duty to make a faithful accounting
to the partnership for fees earned even after the partnership is

formally dissolved. Resnick v. Kaplan went on to add, 49 M. App.

at 5009:

Appellant in this case seizes upon
| anguage of the court in Platt (361 P.2d at p.
85), which recognized that a client has the
right to elect the attorney he prefers, “and
that a nenber of a firm cannot force hinself
upon a client of the firmnerely because he is
a menber of t hat partnership.” The
proposition asserted by the court is sound
but it does not nean, as appell ant contends,
that the fees thereafter earned by the partner
chosen by the client are not subject to
division in accordance with the partnership
agreenent . Nor does it nmean that the
fiduciary duty inposed upon partners to render
a faithful accounting to the partnership for
fees earned is dimnished in the slightest.

(Enphasi s supplied).

Pervading that analysis is the contractual relationship and
the consequential continuing fiduciary obligation of the fornmer
partners to each other with respect to unfinished partnership

business that is <conpleted after the termnation of the
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partnership. Pervading the analysis of Marr v. Langhoff as well is

the contractual relationship between nenbers of a firm to each
other even after dissolution, notwithstanding the fact that a
different result was reached in that case. The departing firm
menmber was there held to be free of any further obligation to
account to his former coll eagues for fees collected. That hol ding,
however, was only by virtue of the fact that the firm nenbers, at
the time they termnated their relationship, contractually agreed
that there would be no continuing fiduciary obligations of one to
the other. The Court of Appeals commented, 322 Md. at 667, on the
fact that the forner associates expressly contracted with each
other to termnate their relationship free of any continuing
fiduciary obligations:

It is unnecessary in this case to decide

whether a partnership or corporate nodel

applies. This is Dbecause the special

agreenent reached between Bennett and Langhof f

on or about Decenber 31, 1981, extinqguished

any continuing duty of loyalty to Marr P.C

whi ch Langhoff m ght otherw se have had and

whi ch necessarily was the foundation of the
tort sued upon

Both Bennett and Langhoff testified
concerning their conversation leading to the
Langhof f - Bennett contract (“Wiat’'s yours is
yours, what’s ours is ours”).

(Footnote omtted; enphasis supplied).

In Marr v. lLanghoff, it was this express provision of the

termnation contract itself that relieved the departing partner of

any further obligation to his forner coll eagues. The Marr v.
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Langhoff Court, however, pointed out what the normal contractual
obligation would be absent such a special agreenent to the
contrary:

Wrk in progress at the tinme of dissolution is
an asset of the dissolved firm and the
partners of the dissolved firm have an
obligation to conplete the work in progress.
The conpensation  of the partners for
conpl eting work in progress during the w nding
up of the dissolved partnership is determ ned,
absent special agreenent, by the partners’
interest in the profits of the dissolved
part nershi p.

322 Ml. at 668-69 (enphasis supplied). |In Marr v. lLanghoff, there

was such a special agreenent which extinguished what otherw se

woul d have been a continuing fiduciary obligation. “[ T] he
Langhof f - Bennett contract extinguishes the fiduciary duties.” 322
M. at 672. “Because the relationships of partner to partner, or

of partner to firmin dissolution, did not thereafter exist, the
fiduciary duties derived either directly from or by anal ogy to,
those relationships no longer exist.” 322 Ml. at 672-73. “The
Langhof f - Bennett contract substituted for the fiduciary duty.” 322
Ml. at 673.

| ndeed, as Judge Chasanow noted in Sonuah v. Flachs,

M. , n.3, No. 9, Sept. Term 1998 (filed Decenber 18,

1998) :

The majority of jurisdictions followthe
rule that a “discharged attorney may recover
only on a quantum neruit basis.” Judy Becker
Sl oan, Quantum Meruit: Residual Equity in Law,
42 DePaul L.Rev. 399, 438 (1992).
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(Enmphasis in original).

The inplications of Resnick v. Kaplan and Marr v. Langhoff for

our present case are clear. Had Bl eecker continued to represent
the client on behalf of his fornmer firm on the original
conti ngency-fee retainer contract and had he hinself collected that
contingency fee, he mght well be liable to the firmfor a portion
of that fee by virtue of his former professional contract with it.
The first law firm indeed, sued on the basis of its ostensible
contractual entitlenent to a specific percentage of the contingency
f ee. In Count 1, the first law firm conputed that percentage on
the basis of its proportionate contribution to the work done. In
Count 2, it conputed its percentage on the basis of the percentage
distribution between it and Bl eecker in their partnership contract.
Under either nmethod of conputation, however, the basic predicate
for the claimwuld lie in the specific contractual relationship
between the first law firm and Bl eecker.

In this case, however, all of that is beside the point for the
first law firmnever sued Bl eecker. It sued instead the second | aw
firmwth which it had never had any contractual relationship of
any sort. There was no fee arrangenent entered into between the
first law firmand the second law firm As Judge Davi s

recently noted in Parker v. Kowalsky, M. App.__ , No. 722,

Sept. Term 1998 (filed January 7, 1999):

Wen an attorney changes law firns,
certain clients my decide to continue
representation by the attorney, rather than
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the previous law firm Therefore, the
attorney’s new law firmis not liable to the
old law firmin conversion for subsequent fees
because the client has the option of choosing
representation. This conclusion does not
presune that Waldron [the attorney who changed
firms] would not be liable to appellant on .
a breach of contract . . . claim

(Enphasi s supplied).

Thi s case, noreover, does not resenbl e Vogel hut v. Kandel, 308

Md. 183, 188, 517 A 2d 1092 (1986), where there was found to have
been an express “contract between the di scharged attorney and the
successor attorney [with respect to their division of a contingent
fee] and not a contract between the client and the discharged
attorney.” As a result, there was denonstrably no basis for any

contractual claimto a fixed percentage of the contingency fee per

se. See |n Re Estate of Callahan, 144 111.2d 32, 40-41, 161 III.

Dec. 339, 342, 578 N E 2d 985, 988 (1991) (attorney’ s recovery
shoul d not be linked to a contract contingency when the attorney’s
recovery i s not based upon the contract, but upon quantum meruit).

Consistent with our analysis and based upon the |ack of any
contractual relationship between the first law firmand the second
law firm the trial judge gave as his reason for dismssing the
appellant’s claimthe foll ow ng expl anati on:

Havi ng revi ewed Resnick v. Kaplan, 49 M.

App. 499, 434 A 2d 582 (1981), the Court finds
that the holding in Resnick does not apply in

the present case. Resni ck concerned
litigation between five former partners of a
law firm that had dissolved. Four of the

f ormer partners/sharehol ders, who continued to



-19-

practice t oget her, sued a fifth
partner/sharehol der for a share of |egal fees
paid by clients of the forner firm The Court
held that those fees should be distributed
based on the partners’ respective percentage
interests in the partnership.

In this case, the plaintiff, First Union
Nat i onal Bank of Maryl and, IS suing a
successor _law firm not a shareholder of the
dissolved law firm

(Enphasi s supplied).

Both the first and second counts, sounding in contract and
brought against the second law firm were for that reason properly
di sm ssed.

Quantum Meruit

Qur hol ding, however, is different wwth respect to the trial
judge’ s dism ssal of the third count, grounded in quantum neruit.
W are by no neans intimating that the first law firm wll
necessarily be entitled, even on the basis of quantum neruit, to
any part of the ultimate fee based upon its reasonabl e performance
of valuable work. That entitlenent may well depend, inter alia, on
whether its services are ultimately determ ned by the fact finder
to have been termnated by the client, if termnated they were, 1)
with good cause because of the fault of the first law firm 2)
wi t hout any justification whatsoever, or 3) w thout just cause but

in good faith. See the discussion of Somuah v. Flachs,

M. , Sept. Term 1998 (filed Decenber 18, 1998) infra

Skeens v. Mller, 331 Md. 331, 335-36, 628 A.2d 185 (1993), points
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out that the reason for the termnation of the earlier enploynent
is a pivotal factor in neasuring the first lawfirms entitl enent
to any renuneration at all:

If the client discharges the attorney for
cause, the prevailing rule 1is that the
attorney nmay not recover any conpensation.
Attorney Gievance Commin v. Korotki, 318 M.
646, 669, 569 A 2d 1224, 1235-36 (1990);
Vogel hut, 308 M. at 192, 517 A 2d at 1097
(Rodowsky, J., concurring); F. MacKinnon,
supra, at 77-78; S. Speiser, supra, 8 4:37, at
189- 90. Nevertheless, if the representation
is termnated either by the client wthout
cause or by the attorney with justification
the attorney is entitled to be conpensated for
the reasonable value of the |egal services
rendered prior to termnation.

In Skeens v. Mller, the Court of Appeals, through Judge

Karwacki, examned in depth the entitlenent of an earlier retained
attorney, wongfully discharged by a client, to sue the client in
quantum neruit for the reasonable value of the legal services

al ready rendered. The issue in dispute in Skeens v. Mller, was

only that of WHEN the cause of action accrued in those cases where

the law firm had been retained on a contingent-fee basis. Judge
Karwacki expl ained that under the so-called “California Rule,” the
cause of action did not accrue until a contingency fee had been
earned either by a settlenent or a victory at the trial table and
that if no contingency fee were ultimately collected, there would
be no basis for a recovery even in quantumneruit. Judge Karwacki
then | ooked at the alternative approach, the so-called “New York

Rul e” - - wher eunder the cause of action would accrue i medi ately upon
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the termnation of the first attorney’s services w thout cause.
Under that approach, the initial law firm would be entitled to
recover in quantum neruit regardless of whether the client was
ultimately successful and the client, conversely, would not be
permtted to invoke the repudiated contingency-fee retainer
contract in order to defeat the claimfor reasonabl e conpensation
for services al ready rendered.

Before even addressing that controversy as to the tinme of
accrual of the claim the Court of Appeals accepted as settled | aw
the general entitlenent of an attorney, discharged w thout cause,
to conpensation in quantum nmeruit:

Al though courts generally agree that an
attorney discharged without cause is entitled
to be conpensated for the reasonabl e val ue of
legal services rendered prior to discharge,
there is no clear consensus on the issue which
we have never squarely addressed and which is
the subject of the instant case. Nanel y,
where an attorney has been retained on a
cont i ngent fee agreenent and has been
di scharged wi thout cause prior to the
occurrence  of the contingency, t her eby
entitling the attorney to be conpensated for
the reasonable value of his |legal services
rendered prior to discharge, when does his
cause of action accrue.

331 Md. at 336-37 (footnote omtted; enphasis supplied).

In a concurring opinion in Vogel hut v. Kandel, 308 M. 183,
192, 517 A 2d 1092 (1986), Judge Rodowsky wrote to the sane effect:
If the client termnates the representation

W t hout cause, the attorney is entitled to be
conpensated for the reasonable value of the
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| egal services render ed prior to
termnation....

In Parker v. Kowalsky, M. App. _ , No. 722, Sept. Term

1998 (filed January 7, 1999), Judge Davis observed that in a case
where the prior representation is termnated either by the client
w t hout cause or by the attorney with justification, “a recovery
agai nst appellant’s clients based on quantum neruit may have been
avail abl e to appellant.”

Al t hough the resolution of the narrow question of when the
claimof the wongfully discharged attorney to conpensati on accrues
is not material to the issue now before us, the Court of Appeals in

Skeens v. Mller, 331 MI. at 343-44, in carefully analyzing why it

opted for the New York Rule, again made it <clear that the
di scharged attorney has a claimbased on quantum neruit but not a
cl ai m based on the repudi ated conti ngency-fee contract itself:

We are persuaded that the rationale of the
courts adopting the New York rule is
consistent with our view of the rights and
l[iabilities of the parties to a contingent fee
agreenent. Accordingly, we hold that, where
an attorney has been di scharged w t hout cause,
the attorney’s claimin quantum neruit accrues
imedi ately upon discharge, notw thstanding
the fact that the contingency has not
occurr ed.

(Enphasi s supplied).

In the course of its discussion, Skeens v. Mller, 331 Ml. at

340, quoted fromS. Speiser, Attorney’'s Fees, § 4:36 at 73-74 (1973

& Supp. 1991):
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“The better rule to be foll owed, because
of t he peculiarity of attorney-client
rel ationships, is that the client should have
aright to discharge without cause an attorney
enpl oyed under a contingent fee agreenent and.
upon such discharge, the attorney would be
limted to a quantum neruit recovery for his
services performed to the date of discharge.
rather than recovering on the basis of the
percentage provided in the agreement.”

(Enphasi s supplied).

The Maryl and | aw has | ong been settled that where an attorney
has been retained and is then discharged by the client through no
fault of his own, the attorney is entitled to recover in quantum
meruit for the reasonable value of the services he has rendered.

In Western Union Telegraph Co. v. Semmes, 73 Mi. 9, 20 A 127

(1890), two attorneys had a contingent fee arrangenent with the
client who ultinmately dropped the suit. The Court of Appeals held,
73 Md. at 20, that the attorneys were entitled to recover in
guant um neruit:

Al though the defendant had a right to
termnate the litigation, yet the plaintiffs
had rendered services to it, on the faith of a
contract. It was not intended by either party
that these services should be gratuitous. It
is not material to inquire whether they were
useful to the defendant in facilitating its
settlement wth the Baltinore and Chio
Rai | road Conpany. The plaintiffs’ rights do
not depend upon this consideration. They had
entered into a contract for services; in the
prosecution of this contract they had
performed work and |abor, and were ready to
carry it out to the end, when by the act of
the other party, they were prevented from
pr oceedi ng.
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Because the contingent fee contract had been rightfully term nated
by the client, however, it was no longer in force and the attorneys
were not permtted to recover on the basis of a contingency fee:
The Court below ruled that the plaintiffs were
entitled to a reasonabl e conpensation for the
work and | abor actually done by them but that
they were not entitled to the contingent
conpensati on.
73 Md. at 21. That |ower court ruling was affirned.

Boyd v. Johnson, 145 Md. 385, 125 A 697 (1924), was also a

case where an attorney, hired on a contingency fee basis, was
entitled to recover on a quantum neruit basis for the reasonable
val ue of the services he had perfornmed before the client term nated
the litigation. The attorney could not, however, recover on the
basis of the contingency fee.

Both Western Union Tel egraph v. Semmes and Boyd v. Johnson

guote with approval from Rodener v. Hazlehurst & Co., 9 G| 288,

294 (1850):

“Where there is a special contract, and
the plaintiff has performed a part of it
according to its terns, and has been prevented
by the act or consent of the defendant from
performng the residue, he nmay in general
assunpsit recover for the work actually
perforned, and the defendant cannot set up the
special contract to defeat him?”?3

(Enphasis supplied). They also quote with approval from Bull v.

Schuberth, 2 Ml. 38, 57 (1852):

8 Al t hough the vocabulary is now a bit antiquated, a quantum neruit

claimfor “work done and services rendered” was traditionally one of the “comon
counts” avail abl e under the common law wit of “assunpsit.”
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“I'f the special agreenent has been put an end
to by the defendant, or the performance of it
on the part of the plaintiff prevented by sone
act of the defendant; in all such cases the
plaintiff may resort to and recover under the
common counts, for whatever may be due for so
much of the contract as may have been

perfornmed.”*

(Enphasi s supplied).

The sane result was reached in Palner v. Brown, 184 M. 3009,

40 A 2d 514 (1945). An attorney was retained and did substanti al
work on a case before the case was dropped by the client. Al though
affirmng that the client had the undoubted right to termnate
either the suit or the contract of retention of the |awer, the
Court of Appeals nmade it clear that the attorney had the right to
recover “under the common counts,” to wit, in quantumneruit, for
the work al ready perforned:
It may be conceded that the appellant had

the right to termnate the contract of
enpl oynent and to effect a settlenment of his

claim W t hout hi s for mer attorney’s
i ntervention, know edge or consent, but it is
equally well settled that for services

rendered in good faith in part performance of
the canceled contract the attorney nmay recover
under the common counts “for whatever may be
due for so nmuch of the contract as may have
been perforned.”

184 Md. at 316 (citation omtted; enphasis supplied). It was
cl ear, noreover, that the recovery was one based on the theory of

guant um nerui t:

See footnote 3.
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lnasmuch . . . as . . . the plaintiff’'s
recovery [was] confined to the quantum neruit
theory, testinony as to the character and

extent of the services rendered by him and
the reasonable value thereof, were not only
adm ssi ble but were essential to his case.

184 Md. at 317 (enphasis supplied). See also Attorney Gievance

Commin v. Mintire, 286 M. 87, 92-93, 405 A 2d 273 (1979) (“By its

terms, quantumneruit is a nmethod of obtaining a reasonabl e val ue
for services, absent a clear and understood contract or, for
exanple, for partial performance when an entire contract has been

rescinded”); Vogelhut v. Kandel, 66 Ml. App. 170, 175, 502 A 2d

1120 (1985), aff’'d, 308 Md. 183, 517 A 2d 1092 (1986)(“Since [the
first attorney] had been enployed under a contingent fee
arrangenent, after he was discharged by [the client], his claim
against her was limted to any fee due himfor the reasonabl e val ue
of the services he had rendered to her”).

In Somuah v. Flachs, M. , No. 9, Sept. Term 1998

(filed Decenber 18, 1998), the Court of Appeals fine-tuned the
ci rcunst ances under which an attorney retained on a contingent-fee
basis may recover froma client who has di scharged that attorney.
I n circunstances “where the attorney commts serious m sconduct,
i.e., fraud or illegal conduct, etc. . . . the attorney is not
entitled to any fee.” Were, on the other hand, “the attorney acts
conpetently and there is no serious msconduct” but the client
nonet hel ess di scharges the attorney, “the attorney is entitled to

be conpensated for the work done prior to the discharge” on a
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guantum meruit basis. The fine-tuning in the Sonuah v. Fl achs case

dealt only with the tinme at which the attorney’s entitlenent to
bring the clai mbased on quantum neruit accrues. |If the client had
no basis whatsoever for discharging the attorney, the right to
bring the claim for quantum neruit conpensation accrues, as in

Skeens v. Mller, supra, immedi ately. [If, on the other hand, the

client has discharged the attorney in good faith, albeit wthout
good cause, the discharged attorney may still have a claim for

conmpensation on a quantumneruit basis, but that claimmy only be
made IF AND WHEN t he contingency occurs.

In such internediate situations, where no grievous m sconduct
by the attorney has caused the discharge but where the client is
not utterly bereft of a decent reason for discharging the attorney,
the attorney’ s right to clai mconpensation under quantum neruit is
dependent on and nust abi de the happening of the contingency. In
such a circunstance, Judge Chasanow has expl ai ned:

In situations where an attorney is discharged
because the client has a good faith basis for
bei ng dissatisfied wth the attorney, but the
attorney’s conduct was not wongful in the
sense that forfeiture of all fees would be
justified, we strike a balance between the
client’s absolute right to discharge his or
her attorney and the attorney’s right to fair
conpensation for services conpetently rendered
prior to discharge.

Judge Chasanow then went on to note in sone detail the

“factors which may be considered by the Court” to assist it in
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“determ ning the reasonabl e val ue of the services of a discharged
attorney to the client.”

Even though in this internediate situation the ultimte
recovery by the discharged attorney will be in quantum neruit, the
collection of a substantial contingency fee by the successor
attorney may nonetheless becone a factor at |east worthy of
consideration in determning the reasonabl e value of the services

earlier rendered by the discharged attorney. As Sonuah v. Flachs

poi nts out:
If there is a large recovery that is in
significant neasure due to Respondent’s
efforts, a good argunent can be made for
basing the quantum neruit recovery on a
percentage of the total fee.

(Footnote omtted).

Confining ourselves to the procedural posture of this case, we
hold that the notion to dismss should not have been granted on the
third count, claimng a right to recover in quantum neruit.
Deciding that the first law firmis entitled to sue in quantum

meruit for the reasonable value of the services it rendered,
however, does not dispose of all possible problenms. There remnains
a potential issue as to WHOM it may sue in that regard.

On remand, the appellant could face a possible | egal challenge
as to whether a suit in quantum neruit may be brought agai nst any

party other than the client. Let it be carefully noted in this

regard, however, that we are nerely alerting the parties to a | egal
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guestion that may be worthy of sone further exploration. W
ourselves are not inclined to venture sua sponte into uncharted
wat ers because 1) we are aware of no Maryl and case even recogni zi ng
the potential problem 2) neither party to this case has even
obliquely raised the issue,® and 3) the trial judge did not rely on
any such issue in granting the notion to dismss. W are content,
therefore, to et the parties, should they choose to do so, explore
the question in the first instance.
It is nonethel ess a provocative question. Every Maryl and case
we have found dealing with the entitlenment of a discharged attorney
or discharged law firmto bring a claimin quantumneruit for work

done has been a suit by the discharged | awer or |aw firm agai nst
t he CLIENT hinself. W have found no case, to be sure, saying that

such a claimcould not be brought agai nst soneone other than the
former client. On the other hand, we have found no instance of a
claimactual ly being brought agai nst anyone other than the forner
client.

There would seem to be a basis for such a limtation in
historic logic. A quantumneruit claimis, according to all the
academ c authorities, a claimbased on one of the common counts, to

wit, aclaimfor work done and services rendered. It was one of

5 The appel l ee, to be sure, has raised the general issue of whether the

second law firmis a proper party defendant in this suit. Although it advances
various other reasons why it should have been i mune fromsuit, however, it has
not raised the specific |egal question of whether a suit in quantumneruit by a
di scharged law firmmay be brought only against the client or nay be brought as
wel | against a successor law firm
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the fornms taken by the wit of assunpsit, a wit that was

considered to have been based in quasi-contract. | ndeed, the
literal Latin nmeaning of “assunpsit” is “he assuned” or *“he
undertook.” The thing assumed or undertaken, of course, was the

obligation to pay for the work or services which one had engaged to

have done on one’'s behalf. See, e.g., Eisenberg v. Ar

Conditioning, Inc., 225 M. 324, 336, 170 A 2d 743 (1961); Prince

George’'s County v. Chillum Adelphi Vol. Fire Dept., 275 M. 374,

389-90, 340 A 2d 265 (1975). A client, in retaining a |awer,
assunes or undertakes to pay for the |egal services which wll be
render ed.

The question that may need answering (indeed, the question
t hat may need asking) is whether a discharged |lawer or law firm
may sue in quantumneruit, a concept proceeding historically out of
the wit of assunpsit, any party other than the fornmer client, to
wit, other than the party who assumed or undertook the obligation
to pay for the service engaged.® W after all is the subject of
the verb “assunpsit”?

There is, on the other hand, a counterpoint to this historic
| ogi c. Two of the promnent cases from the New York Court of

Appeal s on this subject seemto say that a di scharged attorney may

6 If the answer to the question should turn on the nature of the conmmon

law action in assunpsit, it will confirmthe prophetic vision of our greatest
hi storian of the common |law, Frederic WIIliam Mitl and:

“The forms of the actions we have buried, but they rule
us fromtheir graves.”
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sue in quantum neruit either the former client or, in the

alternative, the successor law firm Cheng v. Mbddansky Leasing

Co., 73 N Y.2d 454, 541 N Y.S.2d 742, 539 N E. 2d 570 (1989); Cohen
v. Gainger, 81 NY.2d 655, 602 N Y.S 2d 788, 622 N E 2d 288

(1993). Those two New York cases, to be sure, are grounded in the
fact that New York provides, for the benefit of the discharged
attorney, a statutory lien against the ultimte fee itself.
Maryl and, however, also provides that an attorney may have a
statutory lien against “a judgnent or award that a client receives
as a result of legal services that the attorney at |aw perforns.”
See M. Code (1995 Repl. Vol.), Business Occupations and
Professions Article, 8 10-501(a)(2). |Indeed, MI. Rule 2-652(hb),
provi des an enforcenent nechanism for that statutory Ilien. I t
provides that the attorney “may assert the lien” against “the
client and . . . any person against whom the lien is to be

enforced.” See also Galanis v. Lvons and Truitt, 698 N E. 2d 368

(Ind. C&. of App. 1998), where a discharged first attorney was
permtted to recover in quantum neruit against a successor
attor ney.

Some further support for the proposition that a claim in
guantum neruit is not necessarily limted to a suit against the

client may al so be found in Sonmuah v. Flachs, M. , No. 9,

Sept. Term 1998 (filed Decenber 18, 1998), n. 8:

If the discharged attorney sues to
recover a percentage of the contingency fee,
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the new attorney must be joined as a party to
the action because the discharged attorney’s
recovery wll be derived from the new
attorney’'s share of the recovery.

(Enphasi s supplied).

To the extent to which there is a possible distinction between
a successor attorney’s being a party defendant in a quantum nmeruit
suit itself, in the first place, and a successor attorney’s having
a lien against the fee asserted against him in the second pl ace,
there may at | east be sonme conpeting principles at work that cal
for conceptual reconciliation. W intimate nothing with respect to
the ultinate answer. W are content, nerely by way of rum native
dicta, to raise a question.

ORDERS DI SM SSI NG COUNTS 1 AND
2 AFFI RMED; ORDERS DI SM SSI NG
THE TH RD COUNTS REVERSED;
COSTS TO BE DI VI DED EQUALLY
BETWEEN THE PARTI ES.
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