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This case i s an exanple of the proverbial “rush to judgnent.”
Here, judgnent was granted in favor of the defendant because the
plaintiff failed to file tinmely an anended conpl aint after the case
was renmoved by the defendant from the District Court for Anne
Arundel County to the Grcuit Court for Anne Arundel County.

In July 2000, First Wolesale Ceaners Inc., t/a Qeens
Cl eaners (“Wolesale”), appellant, filed suit against Donegal
Mut ual | nsurance Conpany (“Donegal”), appellee, in the D strict
Court. Appel | ant al |l eged that Donegal breached its contract of
i nsurance by failing to satisfy Wholesale with respect toaloss it
had sustained in August 1997. Pursuant to appellee’s request for
a jury trial, the case was transferred to the circuit court in
Oct ober 1997. Wthin a nonth, appellant’s | awer withdrewfromthe
case. Then, in January 2001, the circuit court granted appellee’s
notion to strike and dism ssed the suit, with prejudice, because
appel l ant did not file its anended conplaint in the tinme prescribed
by the circuit court.

On appeal, Wol esal e presents two questi ons:

l. Did the circuit court err as a matter of law in
granting Appellee’s Mtion to Strike Conplaint by
default thereby striking Appellant’s Conplaint and
dism ssing its case with prejudice?

1. Did the circuit court abused [sic] its discretion
in granting Appellee’'s Mdition to Strike Conplaint
by default thereby striking Appellant’s Conplaint
and dism ssing its case with prejudice?

Anmong ot her things, appellee asks:

Shoul d t he Appeal be dism ssed because the owner of the
corporation filed the Notice of Appeal on behalf of the



Appel | ant corporation, making such filing a nullity?

For the reasons that follow, we shall vacate the judgnent and
remand for further proceedings.

FACTUAL SUMMARY

On July 13, 2000, Whol esal e, through counsel, instituted suit
in the District Court against Donegal for breach of an insurance
contract. Whol esal e sought to recover $25,000 i n danmages, cl ai m ng
t hat Donegal failed to pay noni es due and owi ng under an insurance
policy issued to Wiolesale, in regard to a |loss that appellant
incurred in August 1997. On or about Septenber 27, 2000, Donegal
prayed a jury trial. Accordingly, the case was transferred to the
circuit court on Cctober 6, 2000.

By letter dated COctober 5, 2000, appellant’s counsel, Paul
Bennett, sent a letter to Adebisi Anthony A Denariwo, Wol esale’s
sole owner, advising of his intent to withdraw as counsel for
Whol esale. The letter said, in part:

[P]l ease be advised that I wll file my w thdrawal as

your attorney with the court in the above referenced

matter in five days. My office has been advised that

[ Donegal ] has requested a jury trial, and the case wll

be transferred to the Grcuit Court. You have the option

of having another attorney enter an appearance 1in the

case or of notifying the court clerk in writing of your

intention to proceed and represent yourself.
(Enphasi s added).
On Cctober 16, 2000, Bennett filed a notion to withdraw his

appearance, and attached as an exhibit his letter to A Denariwo of

Cct ober 5, 2000. The notion was granted by order dated Novenber 6,
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2000. On Novenber 8, 2000, when the order was docketed, the court
sent notice to Wolesale, stating, in relevant part:

It appears fromthe record in the...case that you
are not...represented by counsel.

You are hereby notified this day, that your failure

to have new counsel enter his appearance in this case

within fifteen (15) days after service upon you of this

notice shall not be grounds for postponing any further

proceedi ngs, concerning the case. You are warned that

wi t hout counsel to protect your interests in the case,

you risk a nonsuit or judgnent by default and all court

costs being ordered agai nst you by the court....

In the meantinme, on Novenber 6, 2000, appellee filed a Motion
for More Definite Statenent, pursuant to Maryland Rul e 2-322(d),
asserting that appellant’s District Court conplaint was “so
general , vague and anbi guous t hat novant cannot reasonably franme an
answer.” Appel | ee sought such information as appellant’s policy
nunber, date of loss, nature of the claim and the reason that the
claimwas denied. By Oder dated Novenber 29, 2000, docketed on
Novenber 30, 2000, the court granted appellee’s notion, and ordered
appellant to file an anmended conplaint within thirty days.

On January 2, 2001, when appellant had not yet filed its
anended conpl aint, appellee filed a “Mdtion to Stri ke Conplaint,”

requesting dism ssal of the case, with prejudice.® Al though the

! As we shall discuss, infra, Decenber 30, 2000, fell on a
Sat urday, and Monday, January 1, 2001, was New Year’'s Day.
Therefore, if the anended conplaint was to be filed thirty days
from Novenber 30, 2000, it would not have been due until the close
of business on January 2, 2001, the sanme day that appellee filed
the notion to strike.



notion was filed on that date with the court, the certificate of
service indicates that appellee chose to serve the npbtion on
appellant by mailing it on that date.

On January 23, 2001, A Denariwo, as “owner” of Whol esal e and

its “only principal officer,” filed a response to the notion to
strike, titled “Plaintiff First Whol esal e Cl eaners, Inc[.] Response
Motion Not to Gant the Defendant’s Mtion to Strike Wth
Prej udi ce.” According to the certificate of service, the
opposition to the notion to strike had already been nmiled to
appellee’s attorney on January 8, 2001. A Denariwo included a
sworn affidavit in which he averred that he had not received a copy
of the court’s order requiring Wwolesale to file an anended
conplaint. Furthernore, he stated that he was the only person with
sufficient personal know edge to respond for Wol esal e, and he had
been away on vacation from Novenber 22, 2000 to January 3, 2001 --
his first vacation in nine years. Additionally, he asserted that
he was “naking progress for arrangenent for a new counsel,” but
told the court that, “because of statue [sic] of limtation, if
this honorable court favorably grant the defendant’s Mdtion to
Strike we woul d not be able to refile this case. . . .” On behalf
of Wiolesale, A Denariw also filed a “Response To Oder,” in
answer to the Motion For More Definite Statenent.

The next day, January 24, 2001, the circuit court granted

appellee’s notion to strike and dism ssed appellant’s suit, with



prej udi ce. In doing so, the court signed appellee s proposed
order, but added that the notion was granted “by default.” Because
the court did not nmention the opposition to the notion to strike,
filed the day before, we cannot determne with certainty whether
the judge was aware of the opposition when he ruled on the notion
to strike. In view of the “by default” |anguage added by the
judge, however, it is reasonable to assune that the judge had no
know edge of the opposition.

After the suit was dismssed, A Denariwo filed a notice of
appeal on behal f of Wol esale. The notice of appeal states inits
entirety: “FIRST WHOLESALE CLEANERS, Inc[.], notices an appeal to
the Court of Special Appeals in the above-captioned action.”
Whol esal e subsequently retained a | awer to prepare its appellate
brief and to present oral argunent.

We shall include additional facts in our discussion.

DISCUSSION
I.

Prelimnarily, appellee urges the Court to dism ss the appeal
as a nullity, because Wl esale, the appellant, is a corporation,
A Denariwo is not a lawer, and therefore A Denariwo was not
allowed to file the appeal on behalf of Whol esale. We decline
appel l ee’ s invitation.

Maryl and Rul e 2-131 requires that, ordinarily, a |lawer nust

represent a corporation in court. It states, in pertinent part:



Rule 2-131. Appearance.

(a) Except as otherw se provided by rule or statute: (1)

an individual may enter an appearance by an attorney or

in proper person and (2) a person other than an

i ndi vidual nay enter an appearance only by an attorney.

A corporation is considered a “person” for purposes of the rule.
See Rule 1-202(r)(stating that “Person” includes, inter alia, a
cor poration).

O her rules and statutory provisions are also relevant.
Maryl and Rule 1-311(a) states that “[e]very pleading and paper of
a party represented by an attorney shall be signed by at | east one
attorney who has been admitted to practice in this State. . . .7
Under Rule 1-311(c), “if a pleading or paper is not signed as
required . . . or is signed with intent to defeat the purpose of
this Rule, it may be stricken and the action may proceed as though
the pleading had not been filed.” Simlarly, M. Rule 8-402(d)
pertaining to the appellate courts, states: “A corporation nay
enter an appearance only by an attorney, except as otherw se
provided by rule or statute.”

Sections 10-206 and 10-601 of the Business QOccupations and
Prof essions Article (“B.O P.”) of the Maryl and Code (2000) are al so
relevant. B.O P. 8 10-206(a) provides, in relevant part:

§ 10-206. Admission required; exceptions.

(a) Admission required. - Except as ot herw se provi ded by

| aw, before an individual may practice lawin the State,

t he individual shall

(1)be admtted to the Bar; and
(2) neet any requirenent that the Court of Appeals may

6



set by rule.

B.O.P. 8 10-206(b) enunerates certain exceptions to the re-
quirenent that a corporation nust be represented in court by an
att or ney. In part, 8 10-206(b)(4)(i)(1l) permts a corporate
of ficer to appear on behal f of the corporationinacivil actionin
District Court, so long as the cl ai mdoes not exceed t he anpbunt set
forth for a small claim action under M. Code (1974, 1998 Repl
Vol.), 8 4-405 of the Courts & Judicial Proceedings Article
(“C.J.”). That sumis $2500.

B.OP. 8§ 10-601(a) states, in pertinent part:

§ 10-601. Practicing without admission to Bar.

(a) In general. - Except as otherw se provided by | aw, a

person may not practice, attenpt to practice, or offer to

practice law in the State unless admtted to the Bar.

Turkey Point Property Owners’ Association, Inc. v. Anderson,
106 Md. App. 710, 715 (1995), is also instructive. There, the
Court recognized that “[t]he requirenent of Rule 2-131(a)(2) that
corporations be represented in the circuit court by attorneys
reflects along history of |egislation prohibiting!lay persons from
practicing |l aw except in those situations in which they are acting
pro se.” Moreover, we acknow edged that “‘[t]he goal of the
prohi bition agai nst unauthorized practice is to protect the public
from bei ng preyed upon by those not conpetent to practice |aw —-

frominconpetent, unethical, or irresponsiblerepresentation.’” I1d.

at 717 (quoting In re Application of R.G.S., 312 M. 626, 638



(1988)). Accordingly, the Court dism ssed an appeal in which a lay
person purported to represent a corporation in circuit court.

The appel | ant, Turkey Poi nt Property Omers’ Association, Inc.
(“the Association”), a corporation, had petitioned the circuit
court for review of a decision by a |ocal zoning board. Although
the Association had been represented by counsel in the
adm ni strative proceedings, the petition for judicial review was
signed by the Association’ s president, who was not an attorney.
The Association’ s president also submtted a | egal nenorandum and
t hen appeared in court on behalf of the Associ ation. The appell ees
obj ected, argui ng that because the Associ ati on was not represented
by an attorney, the petition for review was invalid.

Al t hough the Association’s president did not use coercion or
trickery to persuade the Association to accept her services as to
representation, and the trial court had expressly allowed the
president to proceed, we nonetheless concluded that “the
prohi bition against the practice of | aw by nonl awyers applie[d] to
this situation.” Turkey Point, 106 M. App. at 717. The Court
expl ai ned, at 106 Md. App. at 715: “There is no dispute that, by
filing the petition for judicial review, then representing the
Association in the trial court, [the president] engaged in the
practice of law.” (Enphasis added). |In its analysis, the Court
sai d:

Al though Rule 2-131(a)(2) requires that a
corporation such as the Associ ation be represented by an
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attorney inthe circuit court, it sets forth no sanction

for nonconpliance. Rule 2-201, 2 however, provides, that

“if no consequences are prescribed, the court may conpe

conpliance wth the rule or my determne the

consequences of the nonconpliance in light of the
totality of the circunstances.’ As a general rule in

ot her jurisdictions,

“[p]roceedings in a suit by a person not
entitled to practice are a nullity, and if
appropriate steps are tinely taken the suit
may be dismissed.... If the case has proceeded
to judgnment, the judgnment is void and will be
reversed. Furthernore, the acts or steps of
t he unaut hori zed practitioner wil | be
di sregarded, and the papers and docunents
drafted should be stricken.”

Id. at 718 (quoting 7 C J.S. Attorney & Cient & 31 at 869

(1980)) (footnotes omtted).

Accordingly, we determned that the trial court “erred by
accepting the petition for judicial review that [the president]
prepared and signed, and by permtting her to represent the
Association at the hearing on the petition.” Id. at 719.
Mor eover, because the petition and the proceedi ngs before the tri al
court were deened “a nullity,” the Court vacated the judgnent and
di sm ssed the case. Turkey Point, 106 Md. App. at 720.

Turkey Point is factually distinguishable from the instant
case, however. Here, Whol esal e properly acted t hrough counsel when
it initially filed suit. Then, when the case was transferred to
circuit court upon appellee’s request, Wolesale s attorney,

Bennett, wi thdrew from the case. In doing so, Bennett wote to

2 \W believe the Court neant to cite Rule 1-201.
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A Denariwo, the corporate owner, and incorrectly advi sed A" Denari wo
that he had the option of representing hinself. As A Denariwo was
not hinself a party, but was the sol e owner of the corporation, the
party plaintiff, A Denariwo may have been led to believe by
Whol esal e’s attorney that he could act on Whol esale’s behalf. 1In
any event, A Denariwo clained below that he was attenpting to
arrange for anot her attorney, but had been on vacation for a nonth.

Mor eover, when A Denariwo filed the notice of appeal on behal f
of Wholesale, it was evidently a protective course of action, neant
to preserve the corporation’s right to appeal, which had to be
filed wthin thirty days fromthe entry of judgnent. See Maryl and
Rul e 8-202(a). Its content was skeletal, wthout any |egal
substance, quite unlike the nmenorandum submtted in Turkey Point.
I ndeed, the filing itself was tantamount to a “mnisterial act....”
County Council of Prince George’s County v. Dutcher, 365 M. 399,
416 (2001).

It is also noteworthy that, after filing the notice of appeal,
Whol esal e obtained |egal counsel for purposes of pursuing the
appeal ; A Denariwo neither prepared the brief nor sought to argue
the appeal. In stark contrast, Turkey Point involved the
subm ssion of a substantive |egal nenorandum by a |ay person, and
an actual attenpt by that person to represent the corporation in
court.

As the Turkey Point Court observed, Rule 2-131(a) does not

10



mandat e any particular sanction. Therefore, even if the filing of
the notice of appeal by A Denariwo constituted the unauthorized
practice of law, dismssal of the appeal is not conpelled by the
rule. Moreover, Ginn v. Farley, 43 MI. App. 229 (1979), suggests
that an appellate court has sone discretion when confronted with a
case such as this one.

In Ginn, a nonl awer represented herself and other persons in
a zoning case, although she was not personally an aggrieved
i ndi vi dual under zoning law. After the proceedings in the circuit
court, she noted an appeal to this Court and prepared both the
brief and record extract. Chief Judge Gl bert wote for the Court
that “*what constitutes the practice of lawis vested solely in the
judicial branch of governnent....’'” Id. at 232 (citation omtted).
He added that the judiciary alone has “*[t] he power to regul ate and
define what constitutes the practice of law....’” 1d. Accordingly,
the Court dism ssed the appeal of the nonlawer, concluding that
t he conduct constituted the unauthorized practice of law 1d. at
233. But, it declined to dismss the appeals of the other
i ndi vidual s. Instead, one person argued for hinmself, and t he Court
treated the others as having submtted on brief. The Court said:

It mght be argued that we should disnm ss the appeal as

to all appellants because the brief was witten in their

behal f by Ms. G nn. W know of no rul e or procedure that

requires such action, nor shall we inpose it....

Id. at 233 n. 8.

Ot her jurisdictions have recogni zed that there is discretion
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inregard to the issue of dism ssal of a non-lawer’s pl eadi ngs on
behal f of a corporation. For exanple, in BQOP Industries, Inc. v.
State, 694 P.2d 337 (Col o. App. 1984), arf’d., 770 P.2d 1189 (Col o.
1989), ten corporate taxpayers appealed judgnents of the trial
court entered agai nst themin connection with judicial reviewof an
agency action. Each corporationinitiated adm nistrative review by
subm ssion of the prescribed formthrough an officer or director,
as agent. But, each corporation subsequently pursued its appea
through an attorney. Nevertheless, the trial court dismssed the
appeal s on the ground that the applications were void because they
had been signed by nonlawer officers or directors of the
cor por ati ons. See 1id. at 341. The appellate court disagreed.
Rel ying, inter alia, on Ginn v. Farley, it said:
W agree that a corporation can only appear in court
by a licensed attorney and that proceedings instituted in
violation of this rule are void. A corporation is an
artificial entity created by I aw. Thus, unlike a natural
person, it cannot appear or act in a judicial proceeding
in person, but rather nust act in legal matters through
a |icensed attorney. And, while the BAA is an
adm nistrative agency, it acts in a quasi-judicial
capacity when it resol ves di sputes of adjudicative facts.
The question whether the preparation and filing of

[the form constitutes the practice of | aw depends upon
the totality of the circunstances and the character of

the act. The conpletion of this form does not require
any know edge and skill beyond that possessed by an
ordinary, intelligent taxpayer. Thus, its preparation

and filing is sufficiently informal to permt conpletion
by a corporation through its officer or director.

Under the circunstances at i ssue, we know of no rul e

of |aw or procedure that requires or justifies dism ssal
of these corporate taxpayers’ admnistrative petitions
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for review Thus, we hold that the trial court erred in
di sm ssing their conplaints.

Id. at 341-42 (internal citations omtted).

Simlarly, in Szteinbaum v. Kaes Inversiones Y Valores, C A,
476 So. 2d 247 (Fla. App. 1985), the court considered “whether a
conplaint filed by a non-attorney on behal f of a corporation may be
anended to cure this deficiency.” 1d. The trial court initially
di sm ssed the conplaint, wthout prejudice, because the corporate
plaintiff was not represented by a |awer. Although an anended
conplaint was filed by an attorney, the defendant noved again to
di sm ss, arguing that the first conplaint was a nullity. Wen that
notion was deni ed, the defendant appeal ed.

On appeal, the court said that “there can be littl e doubt that
the act of filing a conplaint constitutes the practice of law....”
Id. at 248. Nevertheless, it recognized that “[c]ourts have
refl exively applied” the rul es barring the unaut hori zed practice of
law. 1d. It noted, too, that the record did not reflect that the
corporation had “proceeded wi th know edge of the inpropriety of its
actions,” id. at 251, or that the defendant had actually been
prejudi ced by what occurred. 1d. at 252. The court concl uded t hat
the corporation’'s initial failure to act through counsel was cured
when the anended conplaint was filed by an attorney. Szteinbaum,
476 So. 2d at 250.

In reaching that result, the Court reasoned:

[Plublic policy dictates that, whenever possible,

13



cases ‘should be determned on their nerits, instead of
upon irrelevant technicalities.’” Thus, dism ssal of the
anended conplaint in the present case in derogation of
this ‘“welcone policy’ is warranted only if it can be said
that treating the defect of the initial conplaint as
i ncurable will sonmehow substantially advance sone ot her
nore conpel ling public policy.

To be sure, the ‘protection of the public from
I nconpetent, unethical, or irresponsible representation
t hrough the prevention of the unauthorized practice of
lawis a conpelling public policy. W suggest, however,
that this latter policy is not served by a rule of |aw
that declares that a conplaint filed by a non-attorney on
behal f of a corporation cannot be cured by the later
appear ance of counsel to represent the corporation and,
nmor eover, that such a rule of |aw disserves the policy
t hat cases shoul d be decided on their nmerits. Were, as
here, the representation of the plaintiff corporation
confined as it was to the filing of the conplaint, was
bri ef, m ni mal and essentially i nnocuous, t he
unaut hori zed practice of | aw was adequately curtail ed by
thetrial judge s em nently sensible decisionto allowan
attorney to appear for the corporation and t hereby anmend
the complaint.... Indeed, prohibiting anendnent and
dism ssing as a nullity the conplaint would yield the
ironic result of prejudicing the constituents of the
corporation, the very people sought to be protected by
the rul e agai nst the unauthorized practice of |aw

* * %

In short, only unquestioning adherence to the rigid
mechanistic rule . . . wuld require the draconian
measure of nullifying a conplaint filed by a non-attorney
on behal f of a corporation.

* * %

W therefore conclude that the defect of the
conplaint herein was curable and indeed cured by the
| ater appearance in the action of the plaintiff
corporation’s attorney. The draconian sanction of
di sm ssal without | eave to anend i s unduly harsh in |ight
of the prejudice to the unwary corporate constituents and
the total lack of prejudice to the defendant.

Id. at 249-52. (Footnotes and internal citations omtted).
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Starrett v. Shepard, 606 P.2d 1247 (Wo. 1980), al so provides
gui dance. There, the court considered whether to enter a default
judgnment against a corporation because “a non-lawer corporate
officer filed a notion to quash service of sumobns” on the
corporation. Id. at 1253. After the corporate officer filed the
notion to quash, the defendants, who were also third-party
plaintiffs, noved to strike the notion and for a default judgnent,
claimng that the corporate officer was a non-|lawer. See 1id.
Thereafter, an attorney appeared for the corporation and
represented it throughout the case. See id. The trial court held
that “the inproper appearance of [the corporation] through a non-
| awyer corporate officer was ‘cured” by the subsequent proper
appearance...through an attorney.” Id. On appeal, the court
affirmed. It reasoned, at 606 P.2d at 1253-54:

Pleadings filed and actions taken by a non-|awer
corporate officer in a legal action are subject to be
stricken or held to be a nullity; and there may be cases
in which entry of a default judgnment against a
corporation may be justified on the ground that the
corporation was inproperly represented in the action by
a non-| awyer corporate officer, but suchis not justified
in a case such as this, wherein the representati on was
very limted. The record does not reflect that the
representation was nmade wth know edge of its
inmpropriety, it was followed wthin a reasonable tinme by
proper representation through an attorney admtted to
practice before the court, and the other party was not
substantially prejudiced thereby.

Based on the foregoing, we conclude that an appellate court

has discretion in determ ning whether to dism ss an appeal under

the circunstances presented here. To be sure, such discretion
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shoul d be exercised cautiously and used sparingly, in light of the
| ongstanding prohibition of lay persons engaging in the
unaut hori zed practice of | aw, and the requirenent that corporations
appear in court through legal counsel. Nonetheless, in |ight of
the totality of circunstances, we are satisfied that, in the
exerci se of our discretion, the appeal ought not be dism ssed. To
do so would not serve the interests of justice.
II.

Appel |l ant contends that the trial court erred or abused its
discretion by granting appellee’s nmotion to strike, and then
dism ssing the case, with prejudice, “by default.” Appel | ant
conplains that the court failed “to followthe dictates of the rule
regardi ng default judgnents,” which prejudiced appellant. For
exanpl e, appellant argues that it was entitled to notice of a
default order and the right to nove to vacate the order, yet no
such notice was provided. In our view, appellant’s analysis of
what occurred is m sgui ded.

Maryl and Rule 2-613 governs default judgnments. It is clear
that the rule had no application here, because appellant was the
plaintiff, appellee was the defendant, and the rule provides that
when the defendant fails to plead, the plaintiff, on witten
request, may seek an order of default. Maryl and Rule 2-613(b).
Thereafter, “[t]he defendant may move to vacate the order of

default within 30 days after its entry.” Maryland Rule 2-613(d)
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(enphasis added). In this case, it was appell ee, as the defendant,
who sought to dismiss the case. In doing so, Donegal never relied
on Rule 2-613.

A Denariwo filed the “Response Mtion Not to Gant the
Def endant’s Motion to Strike with Prejudice” on January 23, 2001.
The next day, January 24, 2001, the court signed the proposed order
submtted by appellee, granting the notion to strike; that order
was then docketed on January 25, 2001. The order states: “Upon
consi deration of Defendant’s Mdttion to Strike the Conplaint and
any/ no response filed thereto....” (Enphasis added). The order
also provides: “IT IS HEREBY ORDERED, this 24'" day of January,
2001, that Defendant’s Motion to Stri ke be and i s hereby GRANTED by
default. . . .” (Enphasis added). The words “by default” were
added by the court, by hand, to appellee’ s proposed order.
Further, the order provides that “Plaintiff’s Conplaint . . . be
and is hereby STRICKEN, and the above entitled action is hereby
DI SM SSED wi t h prejudice.”

As we see it, the court did not intend to grant a default
judgnent nerely because it added the words “by default” to
appel | ee’ s proposed order. |Indeed, given the posture of the case,
the court could not treat appellee’s notion to strike as a request
for default judgnment under Rule 2-613. Rather, it is evident that
the court inserted the words “by default” because it was unaware

that, just one day earlier, appellant filed an opposition to the
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notion to strike; the words “by default” reflect the court’s beli ef
that no opposition had been filed by Wol esal e.

Al t hough we do not agree with appellant’s contention that the
court inproperly entered an order of default under Rule 2-613, we
do agree with appellant that the court abused its discretion in
granting the notion to strike and dismssing the case, wth
prejudi ce. W expl ain.

As we noted earlier, in the circuit court Donegal filed a
Motion for More Definite Statement, arguing that the original
conplaint, filed in the District Court, was too vague for it to
frame an answer. The circuit court’s order granting appellee’ s
notion was docketed on Novenber 30, 2000. Anopbng other things, it
ordered Whol esale to file an anmended conplaint within thirty days.
Because Decenber 30, 2000, fell on a Saturday, appellant’s
conpl aint was not due until the next business day. See Maryl and
Rul e 1-203(a)(1). The follow ng Monday was not a business day,
however; it was New Year’s Day, January 1, 2001. Therefore, the
anmended conpl ai nt coul d not have been due until the end of the next
busi ness day on Tuesday, January 2, 2001. I1d. In addition,
pursuant to Ml. Rule 1-203(c), appellant had an additional three
days to file its anmended conpl ai nt, because service of the court’s

order was nmade by mmil.® Therefore, Whol esal e’ s pl eadi ng was not

® For reasons not clear to us, appellant has not relied on
these rules, nor argued that the notion to strike was prematurely
(conti nued. . .)
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due until the end of the work day on January 5, 2001. It follows
that appellee prematurely filed its notion to strike on January 2,
2001, three days before appellant’s anended conplaint was due.
W t hout excusi ng appel lant’s tardi ness, Donegal s premature action
set in notion a chain of events that cul mnated in the di sm ssal of
appel l ant’ s case.

When a plaintiff fails tinmely to conply with a deadli ne set by
the court, the conplaint is subject to a notion to strike under
Rul e 2-322(e). That rule states:

(e) Motion to strike. On notion nmade by a party
before responding to a pleading or, if no responsive
pleading is required by these rules, on notion nmade by a
party within 15 days after the service of the pl eading or
on the court’s own initiative at any tinme, the court nmay
order any insufficient defense or any inproper, im
material, inpertinent, or scandal ous matter stricken from
any pleading or may order any pleading that is late or
otherwise not in compliance with these rules stricken in
its entirety.

(Enphasi s added).

Appel I ant contends, however, that the court should grant a
notion to stri ke only when “egregi ous circunstances when prejudi ce
can be shown.” See Paul V. N eneyer & Linda M Richards, MRYLAND
RuLes CoweNTARY 151 (1984). Appellant argues:

There are ot her nmechani sns for bringing a matter to final

resolution such as by way of a notion to dismss, a

notion for sunmary judgnment, or a notion for default. 1In

the instant case, Appellee filed a nmotion to strike
requesting that the Appellant’s Conpl ai nt be stricken and

%C...continued)
filed.
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di sm ssed. Appellee, however, failed to state what the

egregi ous circunstances were to entitle it to such

draconian relief or how Appell ee had suffered prejudice

as a result of Appellant’s late filing of its anended

conpl ai nt.

The deci si on whether to grant a notion to strike is within the
sound discretion of the trial court. Lancaster v. Gardiner, 225
Md. 260, 269-70, cert. denied, 368 U.S. 836 (1961); Patapsco Assoc.
Ltd. Part. v. Guarany, 80 M. App. 200, 204 (1989). But, we have
held “that such a notion should be granted only if the delay
prejudi ces the defendant.” Garrett v. State, 124 M. App. 23, 27
(1998); see also Patapsco Associates Limited Partnership, 80 M.
App. at 204.

Nei ther party has cited Garrett, 124 Ml. App. 23, yet it is
certainly pertinent. |In Garrett, we held that when “a notion to
strike has been filed in response to a tardily-filed
conplaint...the noving party has the burden of proving that it has
been prejudiced by the tardiness.” Id. at 31. There, the
plaintiff’s case was one over which both the District Court and the
circuit court had concurrent jurisdiction. After the case was
transferred to circuit court, the plaintiff failed to file tinely
her conplaint, and therefore the defense noved to strike. I n
response, the plaintiff clainmed that the defendant had t he burden
to establish prejudice fromthe delayed filing and failed to neet

t hat burden. The circuit court granted the notion to strike

wi t hout a hearing. On appeal, because there was no indication that
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t he defendant suffered any prejudice fromthe delayed filing, we
concl uded that the court should not have granted the notion. See
also Patapsco Assoc. Ltd. Part., 80 Md. App. at 204 (“in deciding
a notionto strike for failure to file a pleading tinely, [courts]
should afford ‘great liberality in the allowance of amendnents in
order to prevent the substantial injustice of a cause from being
defeated by formal slips or slight variances.’” (Gtation
omtted)).

Based on Garrett, we consider it significant that the word
“prejudi ce” does not appear anywhere in appellee’s notion to
strike. Yet, under the circunstances attendant here, appell ee had
the burden to show that it was prejudiced by the delay. Thus, we
conclude that the circuit court erred or abused its discretion in
granting the notion to strike, and in dismssing the case with
prejudice. W add that if the court was of the view that sone
sanction was appropriate, surely a |less draconian neasure could

have been i nposed.

JUDGMENT VACATED; CASE REMANDED TO
THE CIRCUIT COURT FOR ANNE ARUNDEL
COUNTY FOR FURTHER PROCEEDINGS;
COSTS TO BE PAID BY APPELLEE.
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