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Appel lant, Victor Flores, was convicted by a jury sitting in
the Crcuit Court for Prince George’'s County (Sothoron, J.,
presiding) of possession with intent to distribute cocaine,
distribution of cocaine, and possession of cocaine. He was
sentenced to ten years inprisonnment, five years of which was
suspended, for the distribution conviction. The remaining
convictions were nerged for purposes of sentencing. He noted a
tinely appeal and presents three questions, which we have slightly
rephr ased:
| . Did the suppression court err in denying
appel l ant’ s not i on to suppr ess a
phot ograph that was taken of him during
an allegedly illegal stop?
1. Ddthe trial court abuse its discretion
in refusing to instruct the jury that
mere presence at the scene of a crine is
insufficient to prove guilt?
I1l. Dd the trial <court err in denying
appellant’s notion to dismss for |ack of
a speedy trial?
FACTS
On the evening of 19 Septenber 1996, Prince George’ s County
Police Detectives Jennifer Hooper and Christopher Bishop, of the
Nar cotics Enforcenment Division, were traveling in the vicinity of
t he 1300 bl ock of University Boulevard. At trial, Detective Hooper
testified that they were “working an undercover operation in the
area targeting street-level drug dealers.” The detective expl ai ned

that on the evening in question, she and Detective Bishop were

wor ki ng in an undercover capacity, driving an unmarked vehicle, and



dressed in street clothes. Detective Bishop was driving the
vehi cl e and Detective Hooper was in the front passenger seat.

Detective Hooper testified that as they traveled an access
road in the 1300 block of University Boulevard, she nade eye
contact with appellant, whom she identified in court. Det ecti ve
Hooper was al so shown a phot ograph of appellant and testified that
it accurately depicted appellant’s appearance on the evening in
guestion. According to the detective, appellant “raised his left
hand and flagged [her] over....” Detective Bishop pulled the car
to the side of the road. Detective Hooper got out and wal ked to
the front of the vehicle. Appellant approached the detective and
she asked him*®“if he had 20.” Detective Hooper explained that by
doi ng so she was using street termnology to request a quantity of
crack cocaine. Det ective Hooper then gave appellant $20 and
recei ved suspected crack cocaine in return. Subsequent |aboratory
anal ysis of the item purchased by Detective Hooper determ ned that
it was .10 gram of crack cocai ne.

Upon conpl eting the exchange, Detective Hooper returned to the
vehicle and handed the crack cocaine to Detective Bishop.
Det ective Hooper testified that she al so watched appellant while
Det ective Bishop radioed the “stop teant and that she and Bi shop
drove slowy fromthe area, keeping appellant in sight at all tines
until the stop team had detained him Appellant was not arrested.

Det ecti ve Hooper explained that under the terns of the police



operation they had no intention of arresting appellant that
eveni ng.

Det ective Bishop also testified that he and Detective Hooper
had encountered appellant on the evening in question. According to
Det ective Bishop, appellant was wal king on the sidewal k when he
signaled to themto pull to the side of the road. The detective
made an in-court identification of appellant as the man who
signaled to themand also testified that a photograph of appell ant
accurately depicted his appearance on the evening in question.
Thi s photograph was admtted into evidence.

Detective Bishop further testified that after they pulled to
the side of the road Detective Hooper exited the car and Bishop
observed the transaction between appellant and Hooper. When
Det ective Hooper returned to the vehicle, she gave Bishop the crack
cocaine she had purchased from appellant. Bi shop radioed
appellant’s location and description to the stop team and
Det ective Bishop drove slowy fromthe area.

W will include additional facts as necessary in our

di scussion of the questions presented.

DI SCUSSI ON

l.
Suppr essi on of the Phot ograph



This case woul d have renai ned a profoundly insignificant one
to all except its inmmediate parties but for the initial question
present ed, which we now address.

Prior to the start of trial, appellant noved to suppress the
phot ograph of himthat was taken by the stop team Defense counsel
set forth a statenent of facts in which the State agreed:

| will recite the facts as | believe they are
appl i cabl e. |’m basically taking them from
the application of the statenment of charges.
It is ny understanding on Septenber 19th,
1996, it is alleged that ny client was
involved in an undercover sale of narcotics.
After that alleged sale took place Oficer
Warren, whom we have spoken of here today,
stopped the defendant and obtained a
phot ograph of him He was rel eased.

It is ny —what the officers and what the
State has relayed to ne concerning the stop of
M. Flores is that he was stopped after the
sale for identification purposes and he was
phot ographed. There was | believe a pat down
of the defendant. Then he was subsequently
rel eased.

Counsel then referred to Evans v. State, 113 M. App. 347
cert. granted, 345 M. 459 (1997), stating that Evans and
appellant’s case presented “very simlar situation[s]” with a
“buy/ bust operation where a sale would be made [and] [a]n officer
woul d take a photograph and then the accused were [sic] arrested at
a later tine.” Counsel alleged that wunder Evans, it was
perm ssible for the police to take appellant’s photograph only if
they arrested him Counsel clainmed that since appellant was not

arrested, “any seizure that occurred against [appellant’s] person
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is invalid, and therefore that photograph that was seized fromny
client ... should be suppressed.” Finding that Evans was
i napposite to appellant's case, the suppression court denied the
not i on.

Appel | ant cont ends:

First, that the trial court erred in denying his notion to
suppress as the photograph of him was obtained during an ill egal
st op. He alleges that even if the officers who stopped him had
probabl e cause to arrest, since there was no arrest, the evidence
obtained as a result of the stop, including the photograph of him
shoul d have been suppressed in keeping with this Court’s decision
in Evans.

Secondl y, because none of the officers who conducted the stop
testified at trial, the photograph should not have been admtted at
trial as it constituted hearsay.

The State clains that Evans does not apply to appellant’s case
since the police did not search his person. The State also
contends that the seizure of appellant was conducted legally
pursuant to Terry v. Chio, 392 US. 1 (1968), and that taking
appel  ant’ s phot ograph was not violative of the Fourth Amendnent.
In the alternative, the State alleges that even if the photograph
shoul d not have been admtted into evidence, as Detectives Hooper
and Bi shop identified appellant in court, any error conmtted was

harm ess beyond a reasonabl e doubt.



In reviewing the denial of a notion to suppress, we consider
only the record of the suppression hearing and not that of the
trial itself. Trusty v. State, 308 M. 658, 670 (1987) (citing
Jackson v. State, 52 Md. App. 327, 332 n.5, cert. denied, 294 M.
652 (1982)); Aiken v. State, 101 M. App. 557, 563 (1994), cert.
deni ed, 337 MI. 89 (1995). W extend great deference to the fact-
finding of the suppression court and accept the facts as found,
unl ess clearly erroneous. Riddick v. State, 319 M. 180, 183
(1990); Perkins v. State, 83 M. App. 341, 346-47 (1990). I n
addition, we review the evidence in the light nost favorable to the
prevailing party, the State. R ddick, 319 MiI. at 183; Cherry v.
State, 86 M. App. 234, 237 (1991). Nevertheless, this Court nust
make its own i ndependent constitutional appraisal by review ng the
| aw and applying it to the facts of this case. R ddick, 319 Ml. at
183; Perkins, 83 MI. App. at 346.

We reject the Appellant’s donnée. It is undisputed that when
he was detained by the stop team his identity determ ned, a
phot ograph taken of him and then rel eased, under Evans, he had not
been arrested. Appellant is incorrect, however, in concluding that
the absence of an arrest requires the suppression of his
phot ograph. Evans affects appellant’s case only in that it |eads
us to the conclusion that an arrest cannot serve as a basis to

justify the stop nade by the police in his case, but Evans does not



control appellant’s case. The suppression court correctly
recogni zed that Evans was i napposite to the question before it.

I n Evans, the defendant was caught in a police operation
simlar to that in the present case. The operation was designed to
identify “street level drug dealers by making ‘controlled buys
fromthem” 113 M. App. at 351. One evening during the course of
t he operation, an undercover police officer purchased $10 worth of
cocai ne from Evans. The officer had used marked noney to nmake the
pur chase. When the officer left the scene, he transmtted to a
"technical team" by the body wire he was wearing, a description of
Evans and his location. 113 MI. App. at 352. The technical team
proceeded into the area and stopped Evans. The undercover officer
drove past the scene and positively identified Evans as the nman who
had sold himthe cocai ne.

The technical team proceeded to photograph Evans, “tell him
that they were conducting an investigation, search him give hima
receipt for the currency which had been seized, and verify his
identification.” 1d. at 353 (footnote omtted). |In the initia
search of Evans, the police recovered $163 in currency, but no
narcotics. The technical teamradi oed the undercover officer, who
informed them that Evans had produced the cocaine fromhis “rear
area.” 1d. An officer “performed a rectal search of [Evans] and
recovered, one by one, nine glass vials of cocaine.” 1d. (Footnote

omtted.) Evans was then released. The police officers involved



in the operation testified at the suppression hearing that they had
no intention of arresting Evans that evening and that they had not
arrested him Evans was arrested one nonth | ater when the police
returned to the area and nmade a mass arrest of approximately sixty
peopl e.

The suppression court denied Evans’s notion to suppress the
evi dence seized, finding, in relevant part, that Evans had been
arrested and that the search had been incident to his arrest. |Id.
at 354. This Court reversed, holding that a search incident to an
arrest cannot be conducted without a valid arrest, which was
| acking in Evans’s case. W referred to many cases, including
Bouldin v. State, 276 Md. 511 (1976), to define arrest:

“I't is axiomatic that when the State
seeks to justify a warrantl ess search inci dent
to arrest, it nust show that the arrest was
lawfully made prior to the search. O course,
the right to arrest is not equivalent to
maki ng an arrest; t he record nmust
satisfactorily denonstrate that an arrest was
in fact consummated before a warrantless
search incident thereto may be found to be
I awf ul .

It is generally recognized that an arrest
is the taking, seizing, or detaining of the
person of another (1) by touching or putting
hands on him (2) or by any act that indicates
an intention to take himinto custody and that
subjects himto the actual control and will of
t he person neking the arrest; or (3) by the
consent of the person to be arrested.”



113 Md. App. at 359 (quoting Bouldin, 276 Md. at 515-16 (citations
omtted; enphasis supplied)). W also referred to MChan v. State,
238 Md. 149 (1965), which provides:

An arrest has been defined as “the detention
of a known or suspected offender for the
pur pose of prosecuting himfor a crine.” .
[T]here is a detention only when there |s a
touching by the arrestor or when the arrestee
is told that he is under arrest and submts.
Where there is no touching, the intention of
the arrestor and the understanding of the
arrestee are determnative, for in order for
there to be an arrest in such case, there nust
al ways be an intent on the part of one to
arrest the other and an intent on the part of
such other to submt. Wen one is approached
by a police officer and nerely questioned as
to his identity and actions, this is only an
accosting and not an arrest. See also
Kauf f man, The Law of Arrest in Maryland, 5 M.
L. Rev. 125, 131.

113 Md. App. at 360 (quoting MChan, 238 MI. at 157 (citations
omtted; enphasis supplied)).

It is apparent that under Evans appellant was not arrested
when he was detained by the police officers after selling cocai ne
to Detective Hooper. This, however, does not end our inquiry in
appel lant’s case, for in Evans there was no challenge to the fact
that the police had stopped the defendant. Rather, the chall enge
was brought against the police for conducting a full body search
when Evans had not been arrested. Furthernore, in Evans, this
Court did not address the admssibility of the photograph taken of

t he defendant. In contrast to Evans, appellant was detained



briefly, patted down, his identity determ ned, his photograph
t aken, and then he was allowed to proceed. He was not subjected to
a search. Accordingly, the fact that appellant was not arrested
does not require the conclusion that the brief stop conducted by
the police in his case was ill egal

The State clains that the stop conducted by the police falls
within Terry. W agree that the intrusion by the police was no
greater than that allowed under Terry. Yet, appellant’s case does
not fall squarely within Terry, as the stop was supported by
probabl e cause, rather than reasonable articul abl e suspicion, and
it was not purely investigatory in nature. In addition, a Terry
stop is normally conducted to confirm or dispel an officer’s
suspicions, with an arrest followng if the officer’s suspicions,
supported by the further investigation, rise to the |level of
probabl e cause. |If these factors were absent, our inquiry would
end and we woul d consider this a proper stop and frisk under the
dictates of Terry. Nonetheless, we believe that Terry and the | aw
t hat has devel oped concerni ng perm ssible stops of individuals by
the police teach us that the brief seizure of appellant’s person
was not unreasonabl e.

The Fourth Amendnent to the Constitution of the United States,
made applicable to the States through the Fourteenth Amendnent,
Mapp v. Chio, 367 U S 643, 655 (1961), guarantees “[t] he right of

the people to be secure in their persons, houses, papers, and
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ef fects, against unreasonabl e searches and sei zures.” W have no
doubt that appellant was seized for purposes of the Fourth
Amendnent when he was det ai ned and phot ographed by the police. See
Terry, 392 U S. at 16 (1968) (“Wienever a police officer accosts an
i ndividual and restrains his freedomto wal k away, he has ‘seized
that person.”). W nust renenber, however, “[t]he Fourth Anendnent
does not proscribe all state-initiated searches and seizures; it
merely proscribes those which are unreasonable.” Florida wv.
Ji meno, 500 U.S. 248, 250 (1991).

In Terry, the Suprene Court held that police officers may stop
persons to investigate possible crimnal activity. 392 U S at 21-
22. Awvalid investigatory stop, commonly called a “Terry stop” or
“stop and frisk,” requires only that “the police have specific
articul able facts which, taken together with rational inferences
fromthose facts, create reasonable suspicion that the person has
been or is about to be involved in crimnal conduct.” Aguilar v.
State, 88 M. App. 276, 281 (1991). Reasonable suspicionis “'a
particul ari zed and objective basis’ for suspecting the person
stopped of crimnal activity.” Qnelas v. United States, 517 U. S.

_, 116 S.Ct. 1657, 1661 (1996)(quoting United States v. Cortez,
449 U. S. 411, 417-18 (1981)). See also Derricott v. State, 327 M.
582, 587 (1992) (police officer may stop a suspect “if the officer
has a reasonabl e suspicion supported by articulable facts that

crimnal activity may be afoot”).
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In the present case, the actions of the police were based upon
probable cause, a higher standard than that of reasonable
articul abl e suspi cion. See Alabama v. Wite, 496 U. S. 325, 330
(1990) (“reasonable suspicion can arise frominformation that is
|l ess reliable than that required to show probabl e cause”); United
States v. Sokolow, 490 U.S. 1, 7 (1989) (“the level of suspicion
required for a Terry stop is obviously | ess demanding than that for
probabl e cause”); Baziz v. State, 93 M. App. 285, 293 (1992),
cert. denied, 329 M. 110 (1993) (“The quantity and quality of
evidence required to create reasonabl e suspicion under the stop and
frisk exception to the Fourth Anmendnent warrant requirenent is
significantly less than that required to show probable cause....”).
It is absurd that a Terry-type stop, based upon the higher standard
of probabl e cause regarding comm ssion of a crinme, would not also
be permtted.

In Price v. State, 227 Md. 28 (1961), the police received a
call about a prowler. They responded to the scene and found Price
in the vestibule of an apartnent building. Price had entered the
buil ding’s outer door and was facing its inner door, on which pry
mar ks were visible. The police asked Price if he lived in the
bui l ding, he munbled an unintelligible reply,and hurried away. The
police pursued Price and a struggle ensued with the officers
eventually taking himinto custody. The Court discussed but did

not decide a question briefly raised by Price:
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One question which is suggested or
t ouched upon rather lightly in the appellant’s
brief, but is not discussed by the State’s
brief, is whether or not there is a right to
detain for questioning a person found in such
suspi ci ous circunstances as those in which the
appel l ant was found. Inferentially, the
| earned trial judge seens to have been of the
opinion that the officers could detain the
appellant for an explanation on the spot.
Certainly, this would be |l ess drastic than an
act ual arrest and, presumabl vy, | ess
obj ectionable from the appellant’s point of
view. There seens, however, to be no decision
of this Court with regard to a right of police
officers to detain a suspect for questioning
W t hout an actual arrest (but see Kauffman's
comment in The Law of Arrest in Maryland, 5
Ml. L. Rev. 125, 159 (rule 5); and we find it
unnecessary here to undertake to decide such a
gquestion, for if the facts would justify an
arrest, a fortiori, they would justify a
detention for questioning.

227 Ml. at 34 (enphasis added). Al t hough deci ded before Terry,
Price denonstrates an argunent based on pure logic —if the police
possess probabl e cause to arrest an individual, that probable cause
woul d al so support a brief on-the-spot detention to question the
individual. This is the factual scenario present in appellant’s
case; however, in Price, as in a typical Terry stop where the
of ficers’ suspicions are confirmed, the suspect was arrested. W
must, therefore, consider the nature and scope of the conduct of
the police during the brief seizure of appellant’s person.

There are limts placed upon the scope of the police intrusion
during a Terry stop with the conduct of the police being “tested by

the Fourth Amendnent’s general proscription against unreasonable

13



searches and seizures.” Terry, 392 U S. at 20 (footnote omtted).
“The reasonabl eness of an intrusion is to be assessed agai nst an
obj ective standard —whether ‘the facts available to the officer at
the monment of the seizure or the search “warrant a man of
reasonable caution in the belief” that the action taken was
appropriate.’” Anderson v. State, 282 M. 701, 705 (1978) (quoting
Terry, 391 U. S. at 21-22). The detention “nust be tenporary and
| ast no longer than is necessary to effectuate the purpose of the
stop.” Florida v. Royer, 460 U S. 491, 500 (1983). In addition,
“if there is also an articulable basis for a reasonabl e belief that
t he suspect nmay be arnmed, the officer may ‘frisk’ him that is,
pat -down the exterior of the suspect’s clothing to insure that he
is not arnmed. That intrusion, too, is a reasonable one, for the
protection of the officer.” Wedon v. State, 82 Ml. App. 692, 696
(1990).

Furthernore, the nature of a Terry stop is investigatory.

Dennis v. State, 342 Ml. 196, 205, vacated on other grounds,

us _ , 117 S.C. 40 (1996). In Dennis, the Court of Appeals
expl ai ned:
[A Terry stop] is justified on the basis of
the general interest in “effective crine
prevention and detection.” Terry, 392 U S. at

22, 88 S.Ct. at 1880, 20 L.Ed.2d at 906. The
rationale underlying a Terry stop is that,
when the circunstances are appropriate, a
police officer may stop a person “for purposes
of investigating possibly crimnal behavior
even though there is no probable cause to nmake

14



Denni s,

Royer,

an arrest.” 1d. at 22, 88 S.C. at 1880, 20

L.Ed.2d at 9067 Whet her appropriate
ci rcunst ances exi st depend upon “the facts and
circunstances ... detailed before the tria
judge ...” and whether a reasonably prudent
person woul d have concl uded that, under those
ci rcunst ances, a detention for further
i nvestigation was justified. ld. at 28, 88

S. .. at 1883, 20 L.Ed.2d at 910. Because the
pur pose of the stop is investigatory and nust
be justified by the facts and circunstances
detailed to the court, it follows that the
police officer nmust intend that the stop be
i nvestigatory and the stop, in fact, nust be
for that purpose.

342 Md. at 205.
The scope of the intrusion permtted wll vary
to some extent with the particular facts and
ci rcunstances of each case. This nuch,
however, is clear: an investigative detention
must be tenporary and |last no longer than is
necessary to effectuate the purpose of the
st op. Simlarly, the investigative nethods
enpl oyed should be the |east intrusive neans
reasonably available to verify or dispel the
officer’s suspicion in a short period of tine.

460 U.S. at 500 (citations omtted). Nonet hel ess,

t he

perm ssi bl e investigatory actions of the police during a Terry stop

are not

limted to nmerely questioning the detained individual:

It is clear that there are severa
i nvestigative techni ques which may be utilized
effectively in the course of a Terry-type
stop. The nost common is interrogation, which
may i nclude both a request for identification
and inquiry concerning the suspicious conduct
of the person detained, but the officer may
also or instead conduct a non-search
exam nation of the suspect’s person, car, or
objects he is carrying, or nay conpare the
suspect’s shoes with prints at the nearby
crinme scene.... Sonetinmes the officer wll
communicate with others, either police or

15



private citizens, in an effort to verify the
expl anation tendered, to determne if certain
property in possession of the suspect has been
stolen, or to confirm the identification or
determ ne whether a person of that identity is
ot herwi se want ed. O, the suspect my be
detained while it is determined if in fact an
of fense has occurred in the area, a process
whi ch m ght involve checking certain prem ses
or vehicles, locating and exam ning objects
abandoned by the suspect or otherwi se lawfully
di scovered, or talking with other people. |If
it is known that an offense has occurred in
the area, the suspect nmay be viewed by
Wi tnesses to the crinme. There is no reason to
concl ude that any investigative nmethods of the
type just listed are inherently objectionabl e;
t hey m ght cast doubt upon the reasonabl eness
of the detention, however, if their use makes
the period of detention unduly | ong.

Wayne R LaFave, Search and Seizure, A Treatise on the Fourth
Amendnent, 8§ 9.2(f) at 51-58 (1996) (footnotes omtted).

Here, the detention of appellant was a very limted intrusion.
It lasted only as |long as necessary for the police to learn his
identity and photograph him That was the intent of the stop at
its inception and it was not broadened to anything further.

Al t hough the nature and scope of the intrusion was clearly no
nmore than that permtted wunder Terry, it was not wholly
i nvestigatory in nature —appellant had already coonmtted the crine
in question and the police had probable cause to arrest him
Terry, however, was based, in part, upon the need for greater
flexibility by the police in developing new investigative

techniques. In Gbbs v. State, 18 Ml. App. 230, cert. denied, 269
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md. 759 (1973), this Court discussed the then recent

deci si on,

wi th Judge Myl an witing:

In Terry, the Suprenme Court expressly
recogni zed that it was attenpting to strike a
bal ance between the necessity for sone
flexibility in permtted police behavior in
the investigation and in the prevention of
crime, on the one hand, and the rights of
citizens to be free from unreasonable
governnental intrusion, on the other hand.
The Suprene Court lucidly described the Scylla
and the Charybdis between which it would
attenpt to chart its perilous course. | t
recogni zed first the practical needs of police
routine:

“...[1]t is frequently argued that
in deal i ng wth t he rapidly
unf ol di ng and of ten danger ous
situations on «city streets the
police are in need of an escal ating
set of flexible responses, graduated
in relation to the anmount of
information they possess. For this

pur pose it IS ur ged t hat
di stinctions should be nade between
a ‘stop’ and an ‘arrest’ (or
‘seizure’ of a person), and between
a ‘frisk’ and a ‘search.’” Thus, it

is argued, the police should be
allowed to ‘stop’ a person and
detain him briefly for questioning
upon suspicion that he my be
connected with crimnal activity.
Upon suspicion that the person may
be arned, the police should have the
power to ‘frisk’ himfor weapons.’”
392 U. S. 10.

It juxtaposed the liberties of the citizens:

“...The heart of t he Fourth
Amendnent, the argunent runs, is a
severe requirenent of specific
justification for any intrusion upon
protected personal security, coupled

17
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with a highly devel oped system of
judicial controls to enforce upon
t he agents of the State the commands
of the Constitution. Acqui escence
by the courts in the conpulsion
inherent in the field interrogation
practices at issue here, it is
ur ged, woul d constitute an
abdi cation of judicial control over,
and indeed an encouragenent of,
substanti al interference W th
liberty and personal security by
police officers whose judgnent is
necessarily colored by their primry

i nvol venent in ‘“the often
conpetitive enterprise of ferreting
out crime.’” ... This, it is argued,

can only serve to exacerbate police-
comunity tensions in the crowded
centers of our Nation's cities.”
392 U. S 11-12.

18 Md. App. at 235-36 (footnote omtted).

Appel l ant was caught in a sonewhat novel approach by the
police in their seemngly fruitless attenpt to cleanse a conmunity
of its drug cancer and those purveyors of sewage who are heaping
up sordid dollars. In considering the need for new police
techni ques to counter the constantly mutating nature of crine, we
wll not conclude that the brief detention based upon probable
cause was unreasonable. The solitary purpose of this approach was
to determne the appellant’s identity and to photograph him so
that he could be identified, arrested, and charged at a | ater date,
whil e protecting a broader, ongoing undercover operation. There

is not a whisper that the stop of the appellant was connected wth

other crimnal activity for which he my have been under
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investigation. |In addition, although Terry justifies an intrusion
when it reasonably appears that crimnal activity may be afoot,
this concept has been expanded to include suspicion of crimna

activity that may occur on sonme | ater occasion, see United States
v. Feliciano, 45 F.3d 1070 (7" Cir.), cert. denied, 516 U S. 853
(1995) (officers could stop two individuals who were suspected of
having attenpted to lure a man to an enbankment to nug him even
t hough the two individuals began to wal k honme as they mght try to
rob sonme other passerby), and to justify a stop based upon past
crimnal activity. See United States v. Hensley, 469 U S. 221,
228, 229 (1985) (although recognizing that “[t]he precise limts on
i nvestigatory stops to investigate past crimnal activity are nore
difficult to define[,]” the Court concluded that “if police have a
reasonabl e suspicion, grounded in specific and articul able facts,
that a person they encounter was involved in or is wanted in
connection with a conpleted felony, then a Terry stop may be nade
to investigate that suspicion”); State v. Blackman, 94 M. App

284, 290-91 (1992) (Terry stop to investigate whether there was
out standi ng warrant for suspect’s arrest was proper).

In sum as the police had probable cause to believe that
appel  ant had commtted a crinme, but, due to an ongoi ng operation,
did not wish to arrest himinmediately following its comm ssion, a
brief detention to determne and imortalize an individual’'s

identity by photographing him to ensure that the correct
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i ndi vidual would later be arrested, was not unreasonable. The
suppression court commtted no error in denying appellant’s notion
to suppress the photograph taken by the police.

Finally, we nmust note that in Evans, this Court, relying on
Peopl e v. Evans, 400 N. Y.S. 2d 810 (1977), recognized a potenti al
abuse by the police if we determned that the search in that case
had been incident to Evans’s arrest. The New York case involved a
fact pattern nearly identical to that present in the Maryl and case,
and we quoted liberally fromthe New York Court of Appeals opinion,
whi ch commented, in part:

“To adopt the proposition that the search
was val id because there was probable cause to
arrest puts the cart before the horse. An
arrest is an essential requisite to a search
i nci dent, ot herwi se once probable cause
existed a potential arrestee would be fair
gane for any intrusions the police deem
appropriate for however long they allow himto
remain at |arge. VWile it has Dbeen
consistently hel d t hat t here IS no
constitutional right to be arrested, the
police may not utilize the existence of
probable cause as a trunp card to justify
warrantl ess personal searches. Unl ess and
until a person is arrested, a full body search
W thout a warrant or exceptional circunstances
is constitutionally unreasonable.”

113 Md. App. at 363 (quoting People v. Evans, 400 N. Y.S.2d at 813
(citations omtted; enphasis supplied)).

Such a concern is not present under the facts in the case

before us. Appellant was not searched, no contraband was seized

from his person, and the stop was |limted to determning his
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identity.!? The stop, although based upon probable cause, is
circunscri bed by the bounds of Terry concerning its nature, scope,
and durati on. See generally Royer, 460 U S. at 500 (detention
“must be tenporary and last no longer than is necessary to
effectuate the purpose of the stop”); Terry, 392 U S at 20
(determ ning the reasonabl eness of the search and sei zure depends
upon “whether the officer’s action was justified at its inception,
and whether it was reasonably related in scope to the circunstances
which justified the interference in the first place”). Once the
police determ ned appellant’s identity, had taken his picture in
conformance with their ongoing operation, and then permtted himto
proceed, appellant’s sale of cocaine to Detective Hooper provided
no further grounds for the police to again stop himother than to
effect an arrest.

Appel lant also alleges that the photograph constituted
i nadm ssi bl e hearsay. Appellant failed to present this argunent to

the trial court and, as a result, has failed to preserve it for our

lAppel | ant was al so patted down during the detention, but
the permssibility of that police conduct is not before this
Court. We do note that under Terry, if a suspect is properly
detai ned and the police al so have reasonabl e suspicion that the
suspect is arnmed, it would be permssible for the police to pat
down the suspect to ensure officer safety. See Wedon v. State,
82 Md. App. 692, 696 (1990) (during a Terry stop, officer nmay pat
down the exterior of the suspect’s clothing to insure that he is
not armed if the officer has an articul able basis for a
reasonabl e belief that the suspect may be arnmed). A search
however, would not be perm ssible unless the suspect was
arrested. Evans, supra.
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review. See Wite v. State, 324 Ml. 626, 640 (1991) (argunment not
made below is not properly before appellate court); Kanaras V.
State, 54 Ml. App. 568, 573, cert. denied, 297 M. 109 (1983)
(appel l ant cannot present claimfor the first tinme on appeal).

We now address the appellant’s remai ni ng two questions, which
can be quickly disposed.

1.
Jury Instructions

After the court instructed the jury, defense counsel requested
an additional instruction —that nere presence at the scene of the
crime is insufficient to prove guilt —and the foll ow ng exchange
occurred:

[ DEFENSE COUNSEL]: | wll just ask for one
additional instruction.... | wanted an
i nstruction concerning the presence, the
nmere presence of the defendant at the
scene, that that is not —just because he
is present doesn’t necessarily nean that
he is guilty of what is alleged.

THE COURT: All right.

[ DEFENSE COUNSEL]: | think it is appropriate
for you to nake that instruction.

[ STATE'S ATTORNEY]: | would object to that.
There has been no offering of a defense
that he was there, that he wasn't there.

THE COURT: That is true, [Defense Counsel].
In this particular case it is not |ike he
was there but they msidentified him

[ DEFENSE COUNSEL]: That is what the defense
iS.
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Appel | ant contends that the trial

of acrinme is insufficient to prove one’'s guilt.

which was allegedly given to appellant

down testified at trial,

THE COURT: Were is there evidence that he
was present other than as being the
principal in this case?

[ DEFENSE COUNSEL]: | —

THE COURT: | would agree a hundred percent
t hat your defense may be well taken if
there was sonebody who testified, well,
he was there, he lived in the area, but
he just wasn’t the person who conmtted
t he of f ense.

[ DEFENSE COUNSEL]: If it 1is the State's
position | have to generate that that he
wasn’'t, | don’'t think it is necessary to
generate the fact, or the inference that
he wasn’t involved init. | don't think
it prejudices the State in any way. In

the interest of fairness of anyone being
on the scene doesn’t necessarily nean
that they commtted that offense.

THE COURT: Based upon the facts obviously it
is an all or nothing situation that wll
fall on the identification 1issue. I
certainly enphasized that 1in strong
| anguage to the jury.

[ DEFENSE COUNSEL]: Pl ease note mnmy exception as
far as that is concerned.

THE COURT: It is noted. Thank you very nuch.

in declining to instruct the jury that nmere presence at the scene

since the defense theory of the case was that no pre-narked noney,

recovered and none of the officers who stopped himand patted him
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appellant was the person who had sold the crack cocaine to
Det ecti ve Hooper, and he was thus entitled to this instruction.
Maryl and Rul e 4-325(c) provides:
The court may, and at the request of any
party shall, instruct the jury as to the
applicable law and the extent to which the
instructions are binding. The court nay give
its instructions orally or, with the consent
of the parties, in witing instead of orally.
The court need not gr ant a requested
instruction if the matter is fairly covered by
instructions actually given.
This rule “has been interpreted to require that a requested
instruction be given only when there is evidence in the record to
support it.” Hof v. State, 337 Ml. 581, 612 (1995). As a result,
“to nmerit an instruction, the issue as to which the request is nade
must have been generated by the evidence adduced.” State v.
Martin, 329 Md. 351, 357, cert. denied, 510 U. S. 855 (1993). See
al so Davis v. State, 104 Mi. App. 290, 293 (1995) (citing Dllon v.
State, 277 Md. 571, 584 (1976)) (“It is incunbent upon the tria
court, on request in a crimnal case, to give an advisory
instruction on every point of |law essential to the crinme charged
and supported by evidence.”).
The Pattern Jury Instruction regarding the presence of the
def endant at the scene of the crine provides:
A person’s presence at the scene of a
crime, without nore, is not enough to prove
that the person commtted a crinme. The fact
that a person witnessed a crine, nade no

obj ection or did not notify the police does
not make that person guilty of a crine.
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However, a person’s presence at the tine and

pl ace of the crime is a fact in determning

whet her the defendant is guilty or not guilty.
Maryl and Pattern Jury Instructions —Crimnal, 8§ 3:25 at 84 (1995).
The facts of this case denonstrated only that appellant was
t he individual who sold the drugs to Detective Hooper and that she
kept appellant in sight until he was approached by the stop team
The State did not rely on circunstantial evidence in proving its
case, which, coupled with appellant’s presence at the scene of the
crime, would have been considered by the jury in determning
appellant’s gquilt. The jury was not required to consider
appellant’s presence at the scene in light of circunstantial
evidence of his guilt in reaching a verdict. Cf. Creighton v.
State, 70 Md. App. 124, 131 (1987) (citation omtted) (“Presence
near the scene of a crine ‘when coupled with other suspicious
circunstances nmy be enough to base a conviction upon
circunmstantial evidence.’”); CGovostis v. State, 74 M. App. 457,
468, cert. denied, 313 MI. 7 (1988) (defendant nmay be identified as
an acconplice by showing he was in the conpany of the perpetrators
in the vicinity of the crinme at about the tine the crinme was
commtted). Al of the evidence denonstrated appellant’s direct
participation in the crimes charged. The trial court commtted no
error in declining to give the requested jury instruction. I n

addition, the court’s instructions clearly conveyed to the jury
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that in order to convict appellant it had to find that he had

commtted the crinmes in question.

[T,

Appel l ant was arrested on QOctober 1, 1996, and brought to
trial on April 22, 1997. Prior to the start of trial, he noved to
di sm ss the charges against himfor lack of a speedy trial. In
denying appellant’s notion, the trial court analyzed the factors
set forth in Barker v. Wngo, 407 U.S. 514 (1972), and, in denying
appellant’s notion, noted, inter alia, that there was no
substantial delay in bringing appellant to trial.

Appel I ant contends, w thout argunent, that the trial court
erred in denying his notion. As appellant presents no argunent in
support of his position, this question is not properly before us.
See M. Rule 8-504(a)(5) (a brief shall contain “[a]rgunent in
support of the party’' s position”); Qaks v. State, 83 MI. App. 1, 5,
9 (1990) (declining to address alleged errors as appellant
presented no argunent in support of his position). |In any event,
we hold that the trial court commtted no error, as the |l ength of
the del ay, six nonths and twenty-one days, was not of
constitutional dinmension such that it would trigger the Barker
anal ysis. See Barker, 407 U S. at 530 (“Until there is sone del ay

which is presunptively prejudicial, there is no necessity for
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inquiry into the other factors that go into the bal ance.”); Epps V.
State, 276 Md. 96, 109 (1975) (the length of the delay “requires a
conputation from the date on which the defendant becane " an
accused,’” from the date he was subjected to "actual restraints
i nposed by arrest and [held] to answer [the] crimnal charge’ ... up
until the date his case was tried....”); Tapscott v. State, 106 M.
App. 109, 125 (1995), aff’'d, 343 M. 650 (1996) (delay of seven

nmont hs and a few days is not of constitutional dinension).

JUDGMVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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