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Tax-Gen. Sec. 11-101(l1)(3)(iii) provides that “use” does not
i nclude the exercise of a right or power over tangible
personal property if the buyer intends to resell the
property in the sane form The tax court did not err in
affirmng the Conptroller’s interpretation of the exclusion
to nmean that products held for sale and denonstrated for the
pur pose of selling the sane or simlar products must be held
solely or primarily for resale to conme within the excl usion
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The Conptroller of the Treasury, appellee, assessed a use
tax on certain equi prent owned by Foss N RSystens, Inc.,
appel lant. Appellant appealed to the Maryland Tax Court, which
affirmed the assessnent. Appellant filed a petition for judicial
reviewin the Grcuit Court for Montgonery County, which affirned
the tax court.

The statutory provision at issue is Ml. Code (1997 Repl
Vol . ), Tax-Ceneral, section 11-101(1)(3)(ii), which provides that
“use” does not include the exercise of a right or power over
tangi bl e personal property if the buyer intends to resell the
property in the sane form The principal questions before us are
(1) whether the tax court commtted an error of law in affirmng
the Conptroller’s interpretation of the exclusion to nmean that
products held for sale and denonstrated for the purpose of
selling the sanme or simlar products nmust be held solely or
primarily for resale to cone within the exclusion, (2) whether
the Conptroller’s interpretation constituted a change in policy
requiring an admnistrative regulation, and (3) whether the tax
court’s decision was supported by substantial evidence. W shal
answer the first two questions in the negative and the |ast
gquestion in the affirmative and, thus, affirmthe judgnent of the
circuit court.

Factual Background

The basic underlying facts are not in dispute. Appellant is
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a Delaware corporation with its principal office located in
Silver Spring.! Appellant designs, nmanufactures, and sells Near-
Infrared (NIR) spectrographic anal yzers, also known as
spectrophot oneters, which are used in the chem cal, polyner,
phar maceutical, food, and agricultural products industries for
quantitative and qualitative anal yses of substances. Cenerally,
each spectrophotoneter is conprised of a nonochromator, a
sanpl i ng nodul e, and associ ated software. The sale of the

equi pnent includes training for two people in the use of the
equi pnent. The training occurs at appellant’s Silver Spring

of fices. The equipnent in question is manufactured in Maryl and.
Appel | ant has no warehouse facilities in Maryland, but its
executive offices are in Maryl and.

The substance that is to be tested is placed in the sanpling
nodul e, and the nonochromator neasures the spectral range of the
substance and conpares it with known data stored in the software.
Appel l ant offers nine different nonochromators and twenty two
different sanpling nodul es. Appellant custom configures each
spectrophotoneter to suit a particul ar customer’s needs.

The equi pment in question is not sold off the shelf.
Appel | ant offers denonstrations to potential custoners, usually

conducted at the customer’s place of business, or appellant

'Appel l ant is a subsidiary of a Massachusetts corporation,
whi ch was owned by a Swedi sh Corporation at the tinme of the
audit, and is now owned by a Dani sh corporation.
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obt ai ns sanples of the custoner’s products and conducts a study
at its Silver Spring offices. The latter procedure is called a
“feasibility study.” Such a study is sonetines followed by a
denonstration at the custonmer’s site. The purpose of a
denonstration is to establish suitability for a particular
application and to assist a customer in selecting the nost
appropriate configuration. Appellant also denonstrates the
equi pnent at trade shows and conventions, loans it to
universities and other educational institutions, and uses it in
its training | aboratory. One of the purposes of taking the
equi pnent to trade shows and conventions and loaning it to
educational institutions is to create future markets. Appell ant
perforns approxi mately 150 denonstrati ons per year at a potenti al
custoner’s site and approximately 70 feasibility studies per year
at its headquarters. The great bul k of denmpnstrations occurs
outsi de of Maryland, and the great bulk of sales occurs to
custoners | ocated outside of Maryland. The equi pnent in question
is available for sale to potential custoners at all tines.
Custoners sonetines buy the denonstrati on nodel and sonetines buy
a new pi ece of equipnent configured to neet the custoner’s needs.
The parties differ in their interpretation of appellant’s
accounting practices with respect to the equipnent. The
equi prent is in an account called “denonstration inventory,”

whi ch appellant states is a subcategory of sales inventory.



Wi | e acknowl edging that it depreciates the denonstration
inventory internally, appellant states that it does not
depreciate it for income tax purposes. Appellant also
acknow edges that the novenent of itenms in the denonstration
inventory is tracked under appellant’s fixed asset tracking
system but states that it is done only for the purpose of
tracking and the inventory equi pnent is not accounted for as
fixed assets. Appellee interprets appellant’s accounting as
treating the denonstration equi pnent as fixed assets.

At the time of the audit that resulted in the assessnent in
di spute, the denonstration inventory list reflected approxi mately
365 items. O that total, 275 had been in denonstration
inventory for over one year.

On April 15, 1998, appellee issued a Notice of Final
Det erm nati on and assessed a use tax on appellant’s denonstration
inventory in the anpunt of $155, 865.77, including interest, for
the period of time fromMy 1, 1992, to January 31, 1997. See
Ml. Code (1997 Repl. Vol.), Tax-Gen. 88 13-303, 13-402. On April
17, 1998, appellant appealed to the Maryland Tax Court. The
itens in the denonstration inventory that were chal | enged
i nvol ved approxi mately $72,000 in tax. In a menorandum and order
dated March 15, 2001, the tax court affirned the assessnent. In
part, the tax court found:

W agree with the Conptroller that Foss’s
denonstration inventory was used by Foss for
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denonstrations to prove that the product was
capabl e of being adapted to the custoner’s
particul ar applications or use. The prinmary
pur pose of the denonstration was not to sel

a specific itemof equipnment being
denonstrated. Often the inventory was used
for training or for displays and
denonstrations at trade shows and
conventions. In addition, the inventory was
provided to universities and colleges for a
nunber of years in order to devel op new
markets for the sale of Foss's equi pnent.

Al t hough the denonstration inventory nmay have
been avail able for sale, the primry purpose
of the denpnstration inventory was for a

pur pose other than resale. The denonstration
inventory was in fact being used and that use
was not incidental. Approxinmately three
quarters of the denonstration inventory
provided to the Auditor had been used as
denonstration equi pnent for over one year.
The 70 feasibility studies perfornmed each
year, as well as the 150 on-site consumer
custonmer denonstrations perforned every year,
together with the training sessions held 3
out of 4 weeks every nonth indicate an actual
use of the denonstration inventory for

busi ness purposes and not for the sale of a
particul ar piece of equipnent.

Appel lant filed a petition for judicial reviewin circuit
court. In an opinion and order dated July 23, 2002, the court
affirnmed the tax court’s deci sion.

Standard of Review

This case cones to us fromthe Circuit Court for Montgonery
County, as a result of a petition for judicial review filed in
that court. See Mi. Code. (1997 Repl. Vol.), Tax-Gen. § 13-532
(“A final order of the Tax Court is subject to judicial review).

“Despite its nane, the Tax Court is not a court; instead, it is



an adj udi catory adm ni strative agency in the executive branch of

state governnent.” Furnitureland S. v. Conptroller of the

Treasury of State, 364 Md. 126, 138 (2001) (citing Kimv.

Conptroller, 350 Md. 527, 534 (1998); Shell Gl Co. v.

Supervi sor, 276 Md. 36, 43-47 (1975)). Thus, the applicable

standard of reviewis an admnistrative one. See Rossville

Vendi ng Mach. Corp. v. Conptroller of Treasury, 97 Ml. App. 305,

310-12 (1993): Pinder v. Dean, 70 Mi. App. 252, 255-58 (1987),

aff'd, 312 Md. 154 (1988).
“When reviewi ng a decision of an admnistrative agency, this
Court’s role is ‘“precisely the sane as that of the circuit

court.’” Stover v. Prince George's County, 132 Md. App. 373,

380-81 (2000) (citing Departnent of Health and Mental Hygiene v.

Shrieves, 100 Md. App. 283, 303-304 (1994)). We |look only at
“the decision of the agency, not that of the circuit court.”

Lucas v. People’s Counsel for Baltinore County, 147 Md. App. 209,

225 (2002) (citing Carriage Hill-Cabin John, Inc. v. Maryl and

Heal th Resources Pl anning Commin, 125 Md. App. 183, 211 (1999)).

Adm ni strative decisions, such as those by the tax court,
recei ve consi derabl e deference by reviewing courts. See, e.g.,

Comptroller of Treas., Incone Tax Div. v. Diebold, Inc., 279 M.

401, 407 (1977); accord State Dep’'t of Assessnent & Taxation v.

North Baltinmore CGr., Inc., 361 Ml. 612, 616 (2002); Supervisor

of Assmts. v. Southgate Harbor, 279 Md. 586, 595 (1977). This is




because “a sinple but fundanental rule of adm nistrative |aw .

is . . . that areviewing court, in dealing with a
determ nation or judgnent which an adm nistrative agency alone is
authorized to nake, must judge the propriety of such action

solely by the grounds i nvoked by the agency.” Burlington Truck

Lines, Inc. v. United States, 371 U. S. 156, 167-69 (1962).

Section 2-102(9) of the Tax-General Article in the Maryl and Code
(1997 Repl. Vol.) delegates to the Conptroller the task of
enforcing Maryl and’ s sal es and use tax | aws.

Therefore, we are constrained to accept the factual findings
of the agency if reasonable m nds could possibly have reached the
same concl usi ons based upon substantial evidence found in the

record. Fairchild Hller Corp. v. Supervisor of Assessnents, 267

Md. 519, 521 (1973) (citing D ebold, Inc., 279 Ml. at 407 (“The

application of this test need not and nust not be either judicial
fact finding or a substitution of judicial judgment for agency

judgnment.”)); accord Conptroller of Treas. v. Shell Q1| Co., 65

Md. App. 252, 259 (1985); Supervisor of Assnts. v. Fitzgerald, 49

Md. App. 411, 419 (1981); Conptroller of Treas. v. Mchiz, 42 M.

App. 218, 225 (1979).
W may review | egal conclusions de novo, however, to ensure
that the tax court decision was not "prem sed sol ely upon an

erroneous conclusion of law " Ransay, Scarlett & Co. V.

Conptroller, 302 Ml. 825, 834 (1985) (citing Conptroller of




Treasury, Incone Tax Div. v. Haskin, 298 Md. 681, 693 (1984));

see also Director of Fin. v. Charles Towers Pshp., 104 M. App.

710, 717 (1995); Conptroller of Treas. v. Wrld Book Childcraft

Int'"l, Inc., 67 Ml. App. 424, cert. denied, 307 MiI. 260 (1986).

We have | ong recognized that the interpretation of tax |aw
can be both legal and factual in nature:

It is clear that the Conptroller’s findings
of fact are final, and the court cannot
properly substitute its own judgment.
However, questions of fact, in this type of
case, shade into m xed questions of |aw and
fact, and courts nay consider the facts at

| east for the purpose of ascertaining whether
there is evidence to support a |egal

concl usion that necessarily invol ves the
drawi ng of a line.

Conptroller of the Treasury v. Smth, 205 Md. 408, 414 (1954)

(cited in Aerial Products, 210 M. 627, 632 (1956)). In cases of

m xed questions of |aw and fact, we nust insure that the tax
court applied the law correctly to the facts as it found them

Ransay, Scarlett & Co. v. Conptroller, 302 MI. at 834. I f the

tax court decision was not erroneous as a matter of law, and its
concl usi on was supported by substantial evidence, we nust affirm

the decision. CBS Inc. v. Conptroller of Treas., 319 Md. 687,

697-98 (1990) (citations omtted); D ebold, Inc., 279 Ml. at 407.

Contentions
Appel | ant contends (1) the interpretation of the statutory
provision in question is a legal question to which no deference

is owed to the Conptroller or the tax court, (2) the | anguage
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clearly does not require that equi pnent denonstrated for the
pur pose of selling the sane or simlar equipnment be held solely
or primarily for resale, (3) the statutory provision is an
exclusion and thus should be strictly construed, (4) appellant’s
interpretation is supported by case law, and (5) the
Conptroller’s assessnment of a use tax constituted a change in
policy and required pronul gation of a regulation as distinguished
from an adjudicative determ nation

The Conptroller contends (1) the interpretation of the
statutory definition of “use” is a m xed question of |aw and fact
to which deference is owed, (2) the Conptroller’s interpretation
is supported by legislative history and adm ni strative and
judicial interpretation, (3) the finding that the equi pnent was
used for purposes other than resale was supported by substanti al
evi dence, and (4) no regulation was required because the tax was
I nposed pursuant to a |long standing policy that any tangible
personal property acquired for use and not held solely for resale
IS subject to the use tax.

Analysis
Review of Tax Court’s Decision

Maryl and i nposes a five per cent sales tax on retail sales
and a five per cent use tax on the use of tangi ble personal
property or taxable services in the State. M. Code (1997 Repl

Vol .), Tax-Gen. § 11-102(a). The sales and use tax provisions
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are conplenentary. Conptroller of the Treasury v. denn L.

Martin Co., 216 Md. 235, 242 (1958). Cenerally, the use tax only
applies to transactions subject to the sales tax but on which no
tax has been paid. 1d.

Section 11-101(1) of the Tax-Ceneral Article, M. Code (1997

Repl. Vol .), defines “use” as:
(1) Use. —
(1) "Use" nmeans an exercise of a right or
power to use, consune, possess, or store that
Is acquired by a sale for use of:

(i) tangi bl e personal property; or

(ii) a taxabl e service.

(2) "Use" includes an exercise of a right or power to
use, consune, possess, or store that is acquired by a
sale for use of tangi bl e personal property:
(i) for use or resale in the formof real estate
by a builder, contractor, or |andowner; or
(ii) except as provided in paragraph (3)(i) of
this subsection, as facilities, tools, tooling,
machi nery, or equi pnment, including dies, nolds,
and patterns, even if the buyer intends to
transfer title to the property before or after
t hat use.

(3) "Use" does not include:
(1) atransfer of title to tangible personal
property after its use as facilities, tools,
tooling, machinery, or equi pnent, including dies,
nol ds, and patterns, if:
1. at the tinme of purchase, the buyer is
obligated, under the terns of a witten
contract, to nake the transfer; and
2. the transfer is nmade for the sanme or
greater consideration to the person for whom
t he buyer nmanufactures goods or perforns
wor K;
(ii) an exercise of a right or power over tangible
personal property acquired by a sale for use if
t he buyer intends to:
1. resell the tangi ble personal property in
the formthat the buyer receives or is to
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receive the property;
2. use or incorporate the tangi ble personal
property in a production activity as a
material or part of other tangi ble personal
property to be produced for sale;
3. consune the tangi bl e personal property
directly and predom nantly in a production
activity by destroying, using up, or wearing
out the property, other than through
obsol escence, to the extent that the property
cannot be rendered fit for further use in a
production activity, if the consunption
occurs within 1 year after the property is
first used in a production activity; or
4. transfer the tangi bl e personal property as
part of a taxable service transaction; or
(iii) an exercise of a right or power over a
t axabl e service acquired by a sale for use if the
buyer intends to resell the taxable service in the
formthat the buyer receives or is to receive the
servi ce.

Appel I ant contends that inventory does not have to be held
solely or primarily for resale in order to be excluded from use
tax. Appellant relies primarily on the |anguage of the statute;

Tawes v. Aerial Products, 210 Md. 627 (1956) (hereinafter “Aerial

Products”); Baltinore Foundry & Machine Corp. v. Conptroller, 211

Md. 316 (1956) (hereinafter “Baltinore Foundry”); and Conptroller

V. Genn L. Martin Co., 216 M. 235 (1958)(hereinafter “Martin

Co.").

In 1956, at the tine of the Aerial Products and Baltinore

Foundry deci sions, the sales tax provisions appeared in Ml. Code
(1951, Supp. 1956), art. 81, sections 320-327, and the use tax
provi si ons appeared in Ml. Code (1951, Supp. 1956), art. 81,

section 368. In Aerial Products, the question was whether
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machi nery and equi pnent, acquired by the taxpayer for the
production of goods for the federal governnent and then sold to
t he federal government, were subject to a sales tax. Aerial
Products, 210 Mi. at 630. The Conptroller inposed a sales tax,

t he taxpayer sued for a refund on the ground that the machinery
and equi pnment were purchased for resale, and the Crcuit Court
for Cecil County allowed the refund. [d. at 630-31. There were
several contracts involved in the case, but the pertinent
contract provided that the nachinery and equi prent were to be
sold to the federal government by the taxpayer and that title
woul d pass to the governnent upon receipt of the itens by the

t axpayer, prior to the taxpayer’s use of them |d. at 632. The
Court of Appeals applied art. 81, section 320(f) which, in
essence, defined sale as including all sales of tangi ble personal
property for any purpose other than when the purpose was to
resell the property in the sane formas received, or to

i ncorporate the property as a part of other tangi ble personal
property, to be produced for sale by manufacturing, assenbly,
processing, or refining. Wth respect to the case before us, we
note that the substance of the | anguage relied upon in Aerial
Products now appears in Mi. Code (1997 Repl. Vol.), Tax-Cen.
section 11-101(1)(3)(ii), as part of the definition of “use.”

At the tinme of the decision in Aerial Products, the

Comptroller’s factual findings were entitled to deference on
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judicial review Aerial Products, 210 Md. at 632 (citing

Conptroller of the Treasury v. Smith, 205 Md. at 414). The Court

held that the question of whether the machinery and equi pnent
were subject to sales tax under the provision in question was a
m xed question of |aw and fact and affirned the circuit court’s
deci sion after nodifying the amount of the refund. Aerial
Products, 210 Mi. at 645.

In Baltinore Foundry, a sales tax was inposed on the

t axpayer’s purchase of patterns used in the manufacture of steel

castings. Baltinore Foundry, 211 M. at 318. The patterns were

sold by the taxpayer to its custoner in addition to the steel
castings. 1d. at 318-19. The taxpayer argued that it was not
subject to the tax because it purchased the patterns for resale.
Id. at 318. The taxpayer sued for a refund, and the Crcuit
Court for Baltinmore City affirmed the Conptroller’s action. 1d.
The Court of Appeals again applied art. 81, section 320(f), as it

did in Aerial Products, and reversed the |ower court’s deci sion.

Id. at 319, 322. The Court acknow edged that the taxpayer’s
purpose was to resell the patterns but observed that it al so
intended to use the patterns to manufacture the products to be
sold. 1d. at 319. The Court found it significant that the sales
were contracted for prior to the begi nning of production, the

t axpayer’s purpose to resell was clearly manifested, and the

resale price was quoted at the tinme the taxpayer ordered the
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patterns. 1d. at 322.

In 1957, the | egislature anended portions of the sales and
use tax statutes. See S.B. 32, 1957 Md. Laws. |In pertinent
part, the anendnent added a new subsection (6) to art. 81,
section 320(f) and added a sentence to art. 81, section 368(d).
Prior to the amendnent, section 320(f), part of the sales tax
statute, provided in part:

“Retail sale” and “sale at retail” shall nean
the sale in any quantity or quantities of any
tangi bl e personal property or service taxable
under the ternms of this sub-title. Said term
shall nean all sales of tangible personal
property to any person for any purpose ot her
than those in which the purpose of the
purchaser is to resell the property so
transferred in the formin which the sane is,
or is to be received by him or to use or

i ncorporate the property so transferred, as a
material or part, or other tangible personal
property to be produced for sale by
manuf act uri ng, assenbling, processing, or
refining. For the purpose of the tax inposed
by this sub-title, the term*“sale at retail”
shal |l include but shall not be limted to the
followi ng.....

The five exceptions that existed prior to 1957 are not
rel evant to the case at bar. The 1957 anendnent, however, added
anot her exception with new subparagraph (6) as foll ows:

Sal es of tangi ble personal property and/or
services to any person who will use the sane
as facilities, tools, tooling, machinery or
equi pment (including, but not limted to

di es, nolds and patterns) even though such
person intends to transfer and/or does
transfer title to such property or service
ei ther before or after such person uses the
facilities, tools, tooling, nmachinery or
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equi pnent .
The amendnent to art. 81, section 368(d), part of the use
tax statute, is indicated by the language in italics as foll ows.

“Use” nmeans the exercise by any person within
this State of any right or power over
tangi bl e personal property purchased either
within or without this State [by a purchaser
froma vendor] and includes but is not
limted to the recei pt, storage, keeping or
retention for [an] any length of time of any
buil ding materials by any contractor,

bui |l der, or property owner. This term shall
also include but not be limited to use of
facilities, tools, tooling, machinery or
equipment (including, but not limited to
dies, molds and patterns) by a purchaser
thereof even though he transfers title to
another either before or after use by him and
without regard to whether title is
transferred to the other within or without
this State. This termshall not include the
fol | ow ng:

(1) The sale of tangi ble personal property by
any vendor in the regular course of business.

(2) The incorporation of tangible personal

property as a material or part of other

tangi bl e personal property to be produced for

sal e by manuf acturing, assenbling, processing

or refining.
(Enphasis supplied). The legislature stated that the anmendnment
was effective retroactive to July 1, 1947.

In Martin Co., the Court of Appeals considered the 1957

amendnent . Martin Co., 216 MI. at 241. In that case, the

t axpayer sued for refund of sales and use taxes inposed for the
years 1951 to 1954, contending that it purchased the property

with the intention of reselling, and thus, it was not subject to
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tax. 1d. at 239. The Conptroller contended that the taxpayer’s
dom nant purpose was to increase production facilities and not to
resell the property. 1d. at 239. The Court of Appeals first
observed that sales and use taxes are conplenentary and that the
use tax applies to transactions subject to a sales tax but on

whi ch no tax has been paid. 1d. at 242. The Court, w thout

deci ding the issue, evaluated the question of whether the
property was subject to tax by applying the sane test for both
the sal es and use tax statutes, although the |anguage in the two
statutes was not identical. 1d. at 242-43.2 The Court observed

that Aerial Products and Baltinore Foundry established that the

taxpayer’s purpose to resell, in Martin Co., was sufficient

because, under the applicable exclusion in the statutes, the
t axpayer’s purpose to resell the property did not have to be the
sol e purpose. |d. at 243.

After acknow edgi ng that the purpose of the 1957 anendnent

was to change the result in Aerial Products and Baltinore

Foundry, in the past and the future, the Court addressed the

anendnent. 1d. at 245. The recitals in S.B. 32 stated that it

2The Court in Martin Co. acknow edged that “Counsel for the
appel lant did point out in rebuttal argunent that the Use Tax Act
definition of ‘use’” in Sec. 368 (d)(1l) excludes sales by vendors
‘“in the regular course of business.’” It does not enploy the
phrase found in Sec. 320 (f) of the Sales Tax Act dealing with
sales ‘in which the purpose of the purchaser is to resell * * *_~’
C. Comptroller v. Crofton Co., supra. Sec. 370 (c) of the Use
Tax Act carries over exenptions under Sec. 322 of the Sal es Tax
Act.” Martin Co., 216 MI. at 243 n.1
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had al ways been the intent of the legislature that the definition

of “sale” and “use” shoul d exclude only tangi bl e personal
property or services held solely for resale. [1d. The Court
observed that the recitals were not part of the legislative
enactnent. Additionally, the amendnment inposing a retroactive
tax did not come within any exception that would permt its
retroactivity. |1d. at 245. Consequently, the Court held that
retroactive application of the anmendnent was unconstitutional.
Id. at 258.

In 1988, the legislature, as part of a recodification,
conbi ned the sales and use tax statutes into Tax-Gen section 11-
101, et. seq. See S.B. 1, 1988 MI. Laws, ch. 2. The substance
of fornmer art. 81, section 320(f)(6) and forner art. 81, section
368(d) appeared in Md. Code (1997 Repl. Vol.) Tax-CGen section 11-
101, as part of the definition of “retail sale,” in subsection

(f)(2)and (3) and again, as part of the definition of “use.” M.

Code (1997 Repl. Vol.) Tax-CGen section 11-101 (I)(2)(ii) and
(3)(i).

In the case before us, appellant relies on the |anguage in
Tax-Gen. (1997 Repl. Vol.) section 11-101(1)(3)(ii), the
subst ance of which preceded the 1957 anendnent. The Conptroller
does not take issue with appellant’s reliance on that section and
specifically does not argue that this case is governed by the

| anguage in subsection (I)(2)(ii) and (3)(i), which exists by
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virtue of the 1957 anmendnent. |If this case were governed by 11-
101 (1)(2)(ii) and (3)(i), it would be clear that “use” of the
property in question could exist even though appellant intended
to sell the property. It would still |eave open the question of
whet her denonstration of the property, on the facts of this case,
constitutes use.

Assuming that this case is governed by 11-101 (1)(3)(ii), we
do not accept appellant’s argunent that the case | aw and
| egi sl ative history reviewed above conpel a conclusion that the
tax court commtted an error of law. The Court of Appeals, in

Aerial Products and Baltinore Foundry, treated the question of

whet her the sales tax exclusion applied as a m xed question of

| aw and fact and concluded that a coll ateral purpose of
facilitating production of goods did not prevent the application
of the exclusion when the taxpayer’s purpose to resell was clear.

See Aerial Products, 210 Md. at 627, 632. The Court did not

purport to lay down a general rule of |aw but deci ded each case
on the facts before it. |d.

Under the standard of review applicable today, we give
appropriate deference to the tax court’s decision, even as to
m xed questions of law and fact, including in sonme instances the

interpretation of statutes. See Marzullo v. Kahl, 366 M. 158,

173 (2001) (“Even though the decision of the Board of Appeal s was

based on the law, its expertise should be taken into
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consideration and its decision should be afforded appropriate

deference.”), and Board of Physicians Quality Assurance v. Banks,

354 Md. 59, 68-69(1999)(“[Aln adm nistrative agency’s
interpretation and application of the statute which the agency
adm ni sters should ordinarily be given considerabl e wei ght by
reviewi ng courts.”).

In the case before us, the tax court concluded that the
denonstration inventory was being used in a manner that did not
bring it within the exclusion in question. The issue is whether
that concl usion was supported by substantial evidence. W answer
that question in the affirmative. There was evidence that over
seventy-five per cent of the machines in Foss's inventory had
been there for over a year. The evidence showed that nuch of
that inventory equi pnent was used for training, displays,
denonstrations at trade shows, and | oaned to educati onal
Institutions. This was done in part to increase Foss’s narket
share by pronoting its products. There was al so evidence that
t he equi prent was used primarily to show it could be adapted to a
particul ar custoner’s needs as opposed to effecting a sale of the
i tem bei ng denonstrated. Al though sonme of the denonstration
nodel s were sold to custoners, evidence was before the tax court
that indicated those nodels were sold at a di scount because of
their prior use in denponstrations. Evidence showed that custoner

denonstrations often occurred nmultiple tinmes before the custoner
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purchased a machi ne. The record indicates such denonstrations
occurred about 150 tines each year. |In addition, the nmachines in
guestion were used to train the new owners. These sessions
occurred as frequently as three out of every four weeks each
nont h.

The tax court’s conclusion, a m xed question of |aw and
fact, that the use was sufficient to nmake the exclusion
i nappl i cable, is supported by the record. The question is not
one of |aw, and applying our deferential standard of review, we

accept the tax court’s concl usion.
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Adjudication Versus Regulation
Appel | ant contends that application of the use tax
provi sions on these facts constitutes a change in policy that
requires promul gation of a regulation, wth the attendant notice,
hearing, and publication. See MI. Code (1997 Repl. Vol.), Tax-

Gen. § 2-103; CBS Inc v. Conptroller, 319 Md. 687, 695 (1990)

(rul e-maki ng requi red when agency determ nation is intended to be
applied as a general standard, deals with broad policy issues,
and effects a material change in existing law). Appellant argues
that the determ nation that denonstrations constitute use “flies

in the face” of Aerial Products and Baltinore Foundry. The

Court, in those cases, treated the issue as a m xed question of
fact and law, as do we in this case. As stated previously, the
question is whether there is sufficient evidence to support the
tax court’s decision. W have addressed that issue above.

The tax court found that the inposition of tax in the case
at bar was pursuant to a |ong standing policy of the
Comptroller’s office that property not purchased solely for
resal e was subject to tax, determ ned on a case by case basis.
Thi s concl usi on was supported by the testinmony of Richard
A acken, Chief Auditor in the Conptroller’s office. M. d acken
testified that, at the time of trial, he had worked in the
Comptroller’s office, in one capacity or another, for 24 years.

Al t hough appel lant cites cases fromother jurisdictions to
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persuade us that the Conptroller’s actions were inconsistent with
prevailing law, we decline to address those cases. Because of
the differences in statutory | anguage, the nature of the issue
before us, and our standard of review, out-of-State decisions are
of little value. The fact that each party in its brief
di stingui shes the cases cited by the other party denonstrates
that none of themare controlling with respect to the core issue
in this case, which is whether the tax court erred.

For the reasons stated above, we conclude that the tax
court’s decision is legally sustainable; thus we affirmthe

judgnment of the circuit court.

JUDGMENT AFFIRMED. COSTS

TO BE PAID BY APPELLANT.
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