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After learning that Angelika Potter was running a house of
prostitutioninthe City of Frederick (“the City”), the City Police
obtained a warrant that allowed themto search Ms. Potter’s home
and apartnment and to seize records found there. The warrant was
executed on July 29, 1999; the police seized conputer equipnent,
conputer records, and nunmerous docunments containing the nanes,
addresses, and other data relating to Ms. Potter’s custoners.

The State’s Attorney for Frederick County recused hinsel f from
prosecuting the Potter case due to an allegation that a relative of
an enpl oyee of the State’s Attorney’s office worked for Ms. Potter.
An Assistant State’s Attorney for Montgonery County was appointed
toinvestigate and, if warranted, bring charges. After considering
the matter, charges were brought against Ms. Potter in the District
Court for Frederick County.

On Novenber 15, 2000, Ms. Potter entered a guilty plea to the
charge of operating a house of assignation — a m sdeneanor. As part
of a plea agreenent, the District Court judge struck the finding of
guilt and entered a finding of probation before judgnment. The only
condi tions of probation were that Ms. Potter pay a $100 fine, plus
$55 court costs. The State agreed, as part of the plea bargain, to
return to Ms. Potter all the docunents and other material seized
pursuant to the search warrant.

I medi ately after Ms. Potter received the probation-before-
j udgment disposition, public interest in the docunents and ot her

items seized (hereafter “the black book”) was piqued by Charlene



Ednonds, who was then president of the Frederick chapter of the
Nat i onal Association for the Advancenent of Col ored People. M.
Ednonds had been in the news because City police officers, acting
on orders of the Chief of Police, R R Raffensberger, had
i nproperly harassed M. Ednonds by placing her under police
surveillance. These charges were sustained, and as a result, Chief
Raf f ensberger was denoted one rank by the Myor of Frederick

Following Ms. Potter’'s plea, M. Ednonds made the follow ng
al l egations concerning what she perceived to be the |enient
treatnment that Ms. Potter received:

1. Anong Ms. Potter’s customers were various
unnamed public officials and prom nent
nmenbers of the Frederick community, whose
nanes were listed in the black book;

2. Had the police gone forward with a tria
against Ms. Potter, nanmes of the public
of ficials and ot her individuals nentioned
in the black book woul d have been reveal ed
by evi dence introduced at trial;

3. Ms. Ednonds had received an anonynous tip
that Frederick City Al derman Bl ane Young
had been protective of Chief Raffensberger
[in regard to the inproper surveillance
charge] because M. Young, and others
associated with him were naned in the
bl ack book;

4. According to the anonynous tip, upper
echel ons of the police departnent acted to
cover up the fact that these names were
contained in the black book in exchange
for M. Young's support of upper echelon
officers in the departnent.

On Novenber 22, 2000, the Randall Famly, LLC, t/a the

Frederick News Post (“News Post”), by Steven MIler, a News Post



staff witer, nmade a request for copies of the records seized in
the police raid.* The request read:

Pl ease nake avail abl e for inspection and
copy evidence related to State of Maryl and vs.
Angel i ka Eli sabeth Potter (6U 21769 Frederick
County District Court).

The evidence was seized by police on
July 29, 1999[,] at 8765 Treasure Ave.,
Wal kersville[,] WMD. and at 350A Prospect
Bl vd., Apt. 104, Frederick[,] MD.

Itenms requested for inspection and copy
include the content of several address book
conputer prograns used as a client |Iist;
record keepi ng books; spiral notebooks used as
appoi nt ment books; and contents of M crosoft
Money program used for business accounti ng.

The request was addressed to the City and was nade pursuant to
the Maryland Public Information Act (“MPIA”), which is codified in
sections 10-611 through 10-629 of the State Governnent Article
(“SG) of the Maryland Code (1984, 1999 Repl. Vol.). On Novenber
27, 2000, the Associated Press (“the AP’) al so nade a MPI A request
of the City, which was, in all nmaterial respects, simlar to that
made by the News Post. Daniel Trey, a resident of Thurnont,
Maryl and, on January 3, 2001, also filed a MPI A request, which was

nodel ed after the earlier ones by the AP and the News Post.

! One day earlier, on Novenber 21, 2000, the News Post made another request of
the City under the Maryland Public Information Act. That request, unlike the
Novenber 22, 2000, request, demanded production of a “list of itenms seized” in the
police raid, together with a copy of the search warrant. The City gave the News
Post a copy of the search warrant. The City did not produce a list of itens seized
in the search; that list of itenms seized, however, is not at issue in this appeal
because at the hearing at which partial summary judgment was argued, counsel for
appel | ees stressed, several tines, that the plaintiffs wanted to inspect only what
had been sei zed but not any docunents prepared by the police department. Therefore,
deni al of the Novenber 21, 2000, request is not at issue in this appeal.

3



Debra Borden, who was designated by the Gty as a
representative of the custodi an of the records seized by the police
(and also an Assistant City Attorney for Frederick), denied al
t hree MPI A requests. In doing so, she relied on
section 10-618(f)(1)(i) of the MPI A which reads:

(f) I'nvestigations. — (1) Subject to paragraph
(2) of this subsection, a custodian may deny
inspection of: (i) records of investigation
conducted by . . . a police departnent.

The denial letters all included the follow ng paragraph:

The itenms you requested are records of an
investigation conducted by the Frederick
Police Departnent for a |law enforcenent
pur pose, therefore we may lawfully deny your
request. In accordance with 810-614(b)(3)(ii)
of the Public Information Act, you are hereby
notified of the available renedies for review
of this decision with respect to the denied
material. You may, but are not required to,
file an adm nistrative appeal with this agency
upon request. Public Information Act 810-622.
In addition, you may file an action with the
Crcuit Court for Frederick County, Maryland
to enforce the provisions of the Mryl and
Public Information Act wunder the authority
granted in 810-623 of the Act.![?

The News Post and the AP pronptly filed a joint Admi nistrative
Appeal in which they contended that the Cty had no right, under
the MPIA to deny them access to the contents of the black book.
The request for admnistrative hearing was filed pursuant to the

City of Frederick’s Public Information Act Rul es and Regul ati ons.

> Under SG section 10-622(b), a requester, who is denied access to public

records, has a right to seek adm nistrative review of the denial. A requester is
not required, however, to file an adm nistrative appeal or otherw se exhaust
adm ni strative remedies prior to filing a conplaint in the circuit court. See SG
810-622(c).
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Lynn Board, the Gty Attorney, was named as the MPI A hearing
officer by the nmayor. Ms. Board conducted a hearing on
Decenber 22, 2000, concerning the denial of the requests. Debra
Borden, the Assistant City Attorney and the person who had denied
the request, represented the Gty at the hearing. M. Borden, in
addition, was the nost inportant witness who testified at that
heari ng.

During the presentation of the Cty' s case-in-chief, M.
Borden said that the City denied the MPI A request pursuant to the
“investigative records exception” set forth in section
10-618(f)(1)(i) of the statute. She gave no details. After the
City rested its case, counsel for the News Post noved for judgnent
on the ground that the Cty’'s reasons for denying the request were
I nadequate as a matter of law. Ms. Borden then asked to re-open
the Gty s case because she did not “feel |ike [she had] testifi ed.
[ She had] made | egal argunents.” She also said that reopeni ng was
justified because it was “difficult to be the lawer and the
witness at the sane tine.” The notion to re-open was granted.

Ms. Borden then testified that prior to denying the MIA
request she | ooked at all the docunents in the police investigation
file concerning Angelika Potter. She opined that the police
i nvestigation exception to the MPIA applies even if the police
investigation file has been closed. She also said that prior to
denying the MPI A requests she considered (1) what is in the public
interest “in terns of releasing these types of docunents and

(2) what effect disclosure would have upon the public interest. In
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her opinion, the purpose of the exception set forth in
10-618(f)(1) (i) “is to give custodians the leeway to nmake these
difficult decisions and to give themthe authority to do it based
on know ng what’'s in the docunents.”

It was established that the *“official custodian” of the
records in question was Chief Raffensberger. Therefore, prior to
the denial of the request, Ms. Borden talked to the chief. She
coul d not renmenber, however, exactly what Chi ef Raffensberger said.
She did recall that the police chief discussed with her the
“ram fications of releasing” nanmes of people who were on M.
Potter’s custoner |ist.

In the course of cross-exam nation, Ms. Borden cited several
other justifications for her decision to deny the MPI A request,
viz. Disclosure would provide needless publicity to cooperating
Wi t nesses; disclosure woul d be unfair to the parties subject to the
i nvestigation and woul d violate those persons’ rights to privacy;
and di scl osure would not contribute significantly to the public’s
under st andi ng of governnment, would hinder future |aw enforcenent
proceedi ngs, and woul d reveal sources of police infornmation.

The News Post called its managi ng editor, M chael Powell, as
its only witness. M. Powell|l testified that access to copies of
the seized records was necessary to investigate M. Ednonds’s
al l egati ons concerning Chief Raffensberger and in particular to
determ ne “whether there was a connection . . . with officials or
public figures in Frederick County and with how. . . [the Potter]

case was handl ed.”



The AP called Denise Cabrerra, the Chief of its Baltinore
Bureau. On direct exam nation, the foll ow ng exchange occurred:

As a result of watching and covering the
story of allegations of . . . persona
surveillance [of M. Ednonds] and the fact
that there had been sone disciplinary action
against the police chief, in that case, we
[the AP] wondered whether her allegations
about the black book were also true because,
initially, the allegations of the Police
Chief’s surveillance of her was deni ed.

Q Werethose [the] allegations that were
sust ai ned?

A. Yes, they were sustained and he

admtted that he or the mayor — | can't
remenber if it was the mayor or the police
chief - said that it was an act of poor
judgnment but that, yes, they had - it had

happened but it was an act of poor judgnent.

Q And how did the - how would the
exi stence of the black book play into the
mayor or police chief’s treatnment of M.
Ednonds?

A Wll, the fact that she is being
surveilled at all, we wondered whether that
had anything to do — her know edge of this
bl ack book had anything to do wth the
surveillance that was going on, besides her
being president of the NAACP. and,
initially, as | remenber initially, David?®
said to nme that he hadn’t taken that
al l egation seriously, that this book existed
at all.

Q Wiat, if any, inpact or what, if any,
concern does AP have wth respect to the
treatment of a police chief as a result — by
the mayor in ternms of, | think he was denoted
— the police chief was denoted one (1) rank or
sonet hi ng?

® The “David” referred to is apparently David Di shneau, the enpl oyee of AP who
filed the MPI A request on behalf of the AP.
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A. Yes, he was denoted one (1) rank and
was on two (2) weeks suspension [several words
i naudi bl e].

Q Isthere any rel ati onshi p bet ween t hat
issue and the allegations about the Potter
evi dence?

A. Well, our concern is that you have an
adm ssion by the chief executive of a city
that the chief law enforcenment officer has
conmmtted a crine and that the punishment for
that crinme has been virtually mnimal and it
was, again, a nenber of a mnority comunity —
a |leader of the mnority comunity and so,
there’s public interest in that kind of an
action.

At the cl ose of the Decenber 22, 2000, admi nistrative hearing,
Ms. Board reserved her decision for sixty days on the pending
notion for judgnent.

Wiile the adm nistrative appeal was still pending, the Cty,
on January 9, 2001, filed an action for declaratory relief, in
which it naned Ms. Potter as a defendant and asked the G rcuit
Court for Frederick County to decide whether M. Potter’s plea
agreenent with the State required the Gty toreturn all the seized
evidence to Ms. Potter. The AP and the News Post, on February 16,
2001, filed a notion to intervene in the declaratory judgnent
action. Movants also filed a proposed answer and a proposed
counter-conplaint, in which they sought to enjoin the Gty from
returning any of Ms. Potter’s docunents pending an adninistrative
determ nation as to whether they had a right to copies of those
docunents under the MPIA

Wiile the nmotion to intervene was pending, the Cty and

counsel for M. Potter agreed that the City should imediately
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return to Ms. Potter all itens obtained pursuant to the search
war r ant . The pending adm nistrative appeal was dism ssed, on
February 27, 2001, by the City as noot on the grounds that the Cty
(purportedly) no |onger possessed the docunents that were the
subj ect of the MPI Arequests. The next day, February 28, 2001, the
City and Ms. Potter filed a joint stipulation of dismssal of the
decl aratory judgnent action. That sanme day, the Gty gave M.
Potter’'s attorney what its attorneys thought were all the extant
copi es of the black book.

Upon receiving this material, Ms. Potter’'s attorney
i medi ately began to shred docunents. The News Post and the AP
quickly learned of the Gty's (and Ms. Potter’s counsel’s) attenpt
to make an “end run” around the MPIA Accordi ngly, these news
organi zati ons pronptly sought injunctive relief to prevent further
spoi l ati on of the docunents.

A hearing was held on February 28 at 4 p.m in the circuit
court, concerning the injunction proposed by the News Post and the
AP. At the hearing, Ms. Potter’s counsel agreed to shred no nore
docunents and to store all docunments that had not been destroyed,
pendi ng further direction fromthe court.

On March 5, 2001, the circuit court signed an order directing
(1) that no nore documents be shredded and (2) that those itens
that had been given to Ms. Potter’s counsel, in whatever form be
placed in a locked storage facility. In conpliance with the
March 5 order, the existing black book itens in Potter’s possession

were placed in a storage facility by Ms. Potter’s counsel with the
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assistance of a City attorney. The key to that facility was then
given to the clerk of the Grcuit Court for Frederick County.

On March 23, 2001, the News Post and the AP filed a new acti on
inthe Grcuit Court for Frederick County in which they naned Janes
S. Gines, the then Mayor of Frederick; Debra S. Borden; Lynn
Board; and the City of Frederick as defendants. Count | of the
conplaint was filed pursuant to section 10-623 of the MPIA* In
Count |, the plaintiffs asked the court to determne, inter alia,
whet her they were entitled to i nspect and copy the itens seized by
the police. In other counts, plaintiffs asked for damages, both
actual and punitive, together with attorney’'s fees and costs.
Shortly after the aforenentioned conplaint was filed, Daniel Trey
filed a substantively simlar lawsuit in the Grcuit Court for
Frederick County. The two |lawsuits were | ater consolidated.

The City filed a Ilengthy answer to both conplaints.
Afterward, the News Post and the AP filed a notion for partial
summary judgnent. Movants asked the court to find, as a matter of

law, “that the City should have produced and should now produce”

* Section 10-623 reads, in part:

Judicial review.

(a) Petition authorized. -— \henever a person or
governnmental unit is denied inspection of a public record,
the person or governnental unit may file a conplaint with
the circuit court for the county where

(1) the conpl ai nant resides or has a principal place
of busi ness; or
(2) the public record is |ocated.

(b) . . .
(2) The defendant:

(i) has the burden of sustaining a decision to
deny inspection of a public record; and

(ii) in support of the decision, my submt a
menmor andum to the court.
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Ms. Potter’s black book pursuant to the MPIA The notion for
partial summary judgnment was supported by an affidavit of M chael
Powel | and copies of several newspaper articles relative to M.
Ednonds’ s al l egation and the Potter matter in general, along with
a transcript of the administrative hearing conducted on
Decenber 22, 2000.

On Cctober 23, 2001, a hearing on the notion for partial
sumary judgnment was held. Counsel for the City advised the court
that attorneys for the Gty initially thought that they had turned
over all of the black book docunments to counsel for Ms. Potter on
February 28, 2001. It later |earned, however, that the police
departnment had retained sonme of the copies of the docunents at
i ssue. To further conplicate matters, conputers and conputer
records were turned over to the State Police by the City; the State
Police thereafter copied the conputer records onto disks and,

“sonmetine in the sumrer” of 2001, returned the disks to the City.?®

® The City counsel’s representation as to the docunments in question was as
follows:

[What has occurred is that the state police who had made,
[sic] originally there was this conputer. The conputer
was sent to the . . . state police. It was Ms. Potter’s
conputer. They apparently did an anal ysis of the conputer
and made disks from that. They returned the conputer
here. They kept copies or they kept these disks and then
returned them to the police departnment some time during
this past sumer. That is, the Frederick City Police
Department. Then -

THE COURT: So there are, so there are additional
di sks other — because it’'s ny understanding that those
items that are in storage include disks.

[COUNSEL FOR THE CITY]: Wwell -

THE COURT: That’'s — maybe |’m wrong on that.

[ COUNSEL FOR THE CITY]: But the —
(continued...)
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Counsel for the City assured the court that all of the original
materials seized in the raid were sent to Ms. Potter’s attorney,
al t hough counsel for the Cty did not know which of the original
docunents had been shredded by Ms. Potter’s counsel.

Counsel for the Gty also advised that the Cty had no

objection if the court allowed release to the plaintiffs of the

materials that M. Potter’s counsel had put in storage. In
counsel’s words, “[We [the Cty] would love to have . . . [the
docunents in storage] disclosed.” Later counsel for the Gty said:
“[We don't care what's in storage. It, it would certainly

elimnate a ot of controversy that’s swirled around this if the

°C...continued)
THE COURT: Maybe, maybe |I’'m getting —

[ COUNSEL FOR THE CITY]: They may, they may incl ude
di sks because |’ve not seen or been privy to what’'s .
in storage. And if they were | would assunme from what |
know t hat whatever is in storage would be copies . . . of
the originals that were made by the state police. But in
any event, those disks were returned to the police
department at which time or subsequent to that tine the
state prosecutor’'s office asked if they could take a | ook
at ‘em and we forwarded themon to the State Prosecutor’s
O fice. | -

THE COURT: How many copi es of those di sks are there
out there? How many, how many, what is subject to this
proceedi ng? How many — it sounds, it sounds like there
are disks in storage and there’'s a separate set of disks
that the State Prosecutor’s Office has?

[ COUNSEL FOR THE CITY]: Correct. \Which | believe
are the original disks made by the state police.

THE COURT: Which are . . . actually copies of M.
Potter’s original disks?

[ COUNSEL FOR THE CITY]: Her hard drive. Those are
the copies of files —

THE COURT: Her hard drive -

[ COUNSEL FOR THE CITY]: — removed from her hard
drive. I1'mdoing this from nenory.
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court would say here, just give those to the papers and let ‘em
knock thensel ves out.”

Despite its wish that the itens in storage be turned over to
the press, the City took a contrary position concerning bl ack book
material currently in the Gty s physical possession. As to itens
in the Gty s possession, counsel for the Cty argued that the
docunents were appropriately wthheld under the MPIA for the
reasons enunci ated by Ms. Borden at the Decenber 22, 2000, heari ng.

Counsel for the News Post argued that the justification that
Ms. Borden gave at the Decenber 22, 2000, administrative hearing
was insufficient to support w thholding the docunents. Counsel
stressed that (1) plaintiffs had not asked to see any docunents
prepared by the police; (2) instead, plaintiffs wanted to inspect
only copies of docunents and/or property seized in the raid.

The notions judge orally ruled on Cctober 23, 2001, that the
City had failed to justify its refusal with particularity or with
specific facts and therefore had not nmet its burden of proving that
wi t hhol di ng the bl ack book was in the public interest.

The notions judge directed counsel for the News Post to
prepare an order granting partial summary judgnent as to Count | in
favor of the AP and the News Post. Counsel for M. Trey then
orally noved for partial summary judgnent on the sanme ground
advanced by the AP and the News Post. The court allowed the Gty
fifteen days to respond to Trey’s oral sunmary judgnment notion.

On Novenber 7, 2001, another hearing was held. At the

hearing, the court orally granted partial summary judgnent in favor
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of Trey.® Also, the notions judge announced his decision to add a
provi so to the order proposed by the News Post, which would direct
the “plaintiffs not to reveal nanmes to the public, except for namnes
of public officials and/or public figures.” The plaintiffs’
obj ections to the additional |anguage were unavailing. The court’s
witten order, fromwhich this appeal follows, read in part:

For the reasons set forth in open [c]ourt
at the October 23'¢ hearing, the Plaintiffs
Motion for Partial Summary Judgnent be and t he
same hereby is granted.

It is further Odered that the City of
Frederick shall produce to Plaintiffs those
docunents in its possession responsive to the
Plaintiffs’ Public Information Act Requests.

It is further Odered that t hose
docunents responsive to Plaintiffs’ Requests
that were previously inthe Gty s custody and
which are now in the [c]ourt’s custody shall
be imediately produced to Plaintiffs. The
Clerk shall turn over the key to the storage
facility where these docunments are |located to
Plaintiffs’ desi gnat ed representative
i mredi ately.

Plaintiffs not to publish nanmes to
public[,] except for names of public officials
and/ or public figures.

Plaintiffs” Mtion is denied wthout
prejudice as to those docunents that may be
presently in the custody of the Ofice of
Speci al Prosecutor.

® The individual defendants in the cases filed by Trey, the News Post, and the
AP were di sm ssed by the notions judge. Also, the court granted the News Post, and
the AP the right to intervene in the declaratory judgment case, which the City and
Ms. Potter had attenpted to dism ss. Except for sonme limted di scovery, all rel ated
matters were stayed pending this appeal.
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On Novenber 7, the court also granted the Cty’'s notion to
certify the orders granting partial sumary judgnent as final

judgnments pursuant to Maryland Rule 2-602(b).~

I.
The City raises three questions on appeal, viz

l. Are plaintiffs “persons of interest”
under section 10-611(e) so that the
custodian of the police investigatory
file is not required to provide a
detail ed expl anat i on under section
10-618(f) (1) for denying access?

Il. Have plaintiffs failed to neet their
burden to establish that the custodi an of
records did not reasonably believe that
the denial was in the public interest?

I[1l. Did the circuit court fail to consider
the interests of Potter and ot her persons
in interest under the Public Information
Act, including denial nmandated by State
Gover nmrent code, 88 10-615 and 10-6177?

The News Post filed a cross-appeal, in which it asks:

Whet her, having granted in full the News
Post’s request for records, the trial court’s
order restricting the use of information in
the News Post’s possession constituted an
i nperm ssible prior restraint?

" Rule 2-602(b) provides:

(b) When allowed. |If the court expressly determ nes
inawitten order that there is no just reason for del ay,
it my direct in the order the entry of a final judgnment:

(1) as to one or more but fewer than all of the
claims or parties; or

(2) pursuant to Rule 2-501(e)(3), for sone but |ess
than all of the anount requested in a clai mseeking noney
relief only.
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II.

Bef ore determ ning whether all parts of the notion for parti al
summary judgnent shoul d have been granted, it should be recalled
that the court ordered that all documents in the court’s custody
“shall be imediately produced to the plaintiffs.” The docunents
in the court’s custody referred to the unshredded portions of M.
Potter’s black book that the Cty turned over to M. Potter’s
counsel on February 28, 2001. As nentioned earlier, M. Potter’s
counsel, acconpanied by a City attorney, put those materials in a
storage facility; the key to the facility was then given to the
clerk of the circuit court.

Inregard to the portion of the partial sumary judgnment order
dealing with docunents in the court’s custody, the Gty has no
l egitimate ground to now obj ect because it took the position before
the notions court that it would welcome the release of all
docunents in storage. See Van Royen v. Lacey, 266 Ml. 649, 651-52
(1972) (“A man shall not be allowed to blow hot and cold, to claim
at one tine and deny at another.”)(quoting Cave v. Mills, 7 H&QW927
(Court of Exchequer)). Therefore, it is crystal clear that the
circuit court was justified in granting partial summary judgnment as

to MPI A docunents in the court’s custody.

III. ANALYSIS
A. Issue 1

Was the City required to spell out its reasons
for denying the request?
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SG section 10-614(b) provides:

(b) Grant or denial by custodian. -
(1) Wthin 30 days after receiving an
application, the custodi an shall grant or deny
t he application.

(2) A custodian who approves the
application shall produce the public record
i mediately or within the reasonable period
that is needed to retrieve the public record,
but not to exceed 30 days after receipt of the
appl i cation.

(3) A custodian who deni es t he
application shall:

(i) imrediately notify the applicant;
(ii) within 10 working days, give the
applicant a witten statenent that gives:
1. the reasons for the denial
2. the legal authority for the
deni al; and
3. notice of the renedi es under this
Part 111 of this subtitle for review of the
deni al ; and
(ii1) permt inspection of any part of
the record that is subject to inspection and
I s reasonably severabl e.

(4) Wth the consent of the applicant, any
time limt inposed under this subsection may
be extended for not nore than 30 days.

(Enmphasi s added.)

From the plain |anguage of section 10-614(b)(3)(ii)(1) and
(2), it is clear that Ms. Borden' s denial letters to the requesters
(i.e., the appellees) was insufficient. Her denial letters set
forth the (alleged) “legal authority” for the denial but did not,
as she was required to do, give “the reasons for the denial.”

SG sections 10-616 and 10-617 set forth exceptions to the
general rule that the public has the right to see docunents hel d by
governnment officials. If those exceptions are applicable, the
custodian is required to deny access to the records. Exanples of

situations where denial is required are when the requester seeks to
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revi ew wel fare records,

and finan

enpl oyees

cial information - except for salaries of

|l etters of reference (8 10-616(c) and (d)),

public

(8 10-617(b). SG section 10-618, on the other hand,

gives a custodian of records, under certain circunstances, the

di scretion

provi des:

to deny MPIA requests. Section 10-618(a)

Permissible denials.

(a) In general. — Unless otherw se provi ded
by [|aw, if a custodian Dbelieves that
i nspection of a part of a public record by the
applicant would be contrary to the public
interest, the custodi an may deny inspection by
the applicant of that part, as provided in
this section.

(f) Investigations. — (1) Subject to
par agraph (2) of this subsection, a custodian
may deny inspection of:

(i) records of i nvestigations conducted
by the Attorney General, a State’'s Attorney, a
city or county attorney, a police departnent,
or a sheriff;

(ii) aninvestigatory file conpiledfor
any ot her |l aw  enforcenent, j udi ci al
correctional, or prosecution purpose; or

(ii1) records that containintelligence
i nformation or security procedures of the
Attorney Ceneral, a State’s Attorney, a city
or county attorney, a police departnent, a
State or local correctional facility, or a
sheriff.

(2) A custodian may deny inspection by a
person in interest only to the extent that the
i nspection woul d:

(i) interfere with a valid and proper
| aw enf orcenent proceedi ng;

(ii) deprive another person of a right
to a fair trial or an inpartial adjudication;

(i) constitute an unwar r ant ed
i nvasi on of personal privacy;
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(iv) disclose the identity of a
confidential source;

(v) disclose aninvestigativetechni que
or procedure;

(vi) prejudice an investigation; or

(vii) endanger the |ife or physical
safety of an individual.

(Enphasi s added.)

A “personininterest” is defined in the MPIA as “a person or
governnent unit that is the subject of a public record or a
designee of the person or governnental unit.” See SG
§ 10-611(2)(1). Neither the News Post, the AP, nor Trey are
“persons in interest” as defined in the MIA Thus,
section 10-618(f)(1) is here applicable.

Wen a request for public docunents is nmade by a person in
interest, that personis entitled to nore favorabl e treatnent under
section 10-618(f)(2) of the MPIA than a requester who falls under
section 10-618(f)(1). State Prosecutor v. Judicial Watch, Inc.,
356 Md. 118, 137 (1999) (“Judicial Watch”). The treatnent is nore
favorabl e under section 10-618(f)(2) because (1) if the request
falls under (f)(2), the custodi an can deny the request only for one
of the seven reasons set forth in Paragraph (f)(2), whereas under
(f)(1) the discretion of the record custodian is broader and the
request may be denied if, for any reason, disclosure would be

contrary to the public interest; (2) under Paragraph (f)(2), a

particul ari zed showi ng as to every docunent withheld is necessary.

Judicial Watch, 356 Md. at 136-37.
The Court explained in Baltimore v. Maryland Committee Against

the Gun Ban, 329 Md. 78, 96-97 (1993):
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Section 10-618(a) speaks of denying i nspection
“of a part of a public record by the applicant
[that] would be contrary to the public
interest.” \Were, as here, the request for
i nspection relates to the record of a police
departnent investigation and the request is
made by other than a person in interest, the
severability provisions of the Act operate in
a relatively restricted fashion. This can be
illustrated by conparing paragraph (1) and
paragraph (2) of 10-618(f).

Under paragraph (2), inspection may be
denied to the person in interest “only to the
extent” that the inspection would give rise to
one of the seven enunerated circunstances.
That statutory mandate requires anal yzing the
investigation file material 1in order to
di stingui sh between that which reflects one or
nore of the enunerated circunstances and t hat
whi ch does not. In contrast, when the request
to inspect is made by one other than a person
in interest and paragraph (1) applies, the
“custodian may deny inspection of .
records of investigations conducted by . . . a
police departnent.” Perm ssible denial
applies to the entire record, to the extent
that inspection would be contrary to the
public interest.

(Enmphasi s added.)

From the above, it is plain that under Paragraph (f)(1) a
particularized showing is not required as to every docunent
wi t hhel d. The question then becones: Wen Paragraph (f)(1) is
applicable, may a custodian sinply refer to the “investigation
exception” w thout providing any particularized facts show ng why
it woul d be against the public interest to grant the request?

The City contends that when, as here, section 10-618(f)(1) is
applicable, the custodian of record can deny the request w thout
giving “a detailed explanation.” W glean fromthe Cty's brief

that it also takes the position that it would have been sufficient

20



if Ms. Borden had said at the Decenber 22, 2000, hearing, w thout
el aboration, “W have decided to deny the request under
section 10-618(f)(1) because the City believes that divulging the
information would be contrary to the public interest.” The
appel | ees counter that such a generic denial is perm ssible under
10-618(f)(1) only if the denial involves an investigative file
concerning an ongoing police investigation. W agree with the
appel I ees’ analysis of 10-618(f)(1).
The pur pose and construction of the MPI A was recently anal yzed
by the Court of Appeals in Governor v. Washington Post Co., 360 M.
520 (2000). The Washi ngton Post had requested, pursuant to the
MPI A, copi es of the tel ephone records of Governor Parris d endening
and two of his nost inportant aides. Id. at 526. Access to the
records was denied by the governor on the basis, inter alia, of
executive privilege. Id. at 561.
In the Washi ngton Post case, Judge Eldridge, for the Court,
sai d:
[I]t would be wuseful to underscore certain
wel | - establ i shed general principles governing
the interpretation and application of the
Maryl and Public Information Act. This Court
recently reiterated in Kirwan v. The
Diamondback, 352 Ml. 74, 80-81, 721 A 2d 196,
199 (1998), that
“[t]he Maryland Public Information Act
establishes a public policy and a genera
presunption in favor of disclosure of
governnment or public docunents. The statute

thus provides (8 10-612(a) and (b) of the
State Governnent Article):

‘(a) General Right to information. — All
persons are entitled to have access to
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i nformation about t he affairs of
governnment and the official acts of
public officials and enpl oyees.

(b) General construction. — To carry out
the right set forth in subsection (a) of
this section, unless an unwarranted
i nvasion of the privacy of a person in
interest would result, this Part 111l of
this subtitle shall be construed in favor
of permtting inspection of a public
record, with the |east cost and | east
delay to the person or governnmental unit
that requests the inspection.’”

Accordingly, as we pointed out in Kirwan, 352
Ml. at 84, 721 A 2d at 200, “the statute
should be interpreted to favor disclosure.”
See also, e.g., Office of the Attorney General
v. Gallagher, 359 Md. 341, 343, 753 A 2d 1036,
1037 (2000)(“the Act is to be constructed in
favor of disclosure”); Office of State
Prosecutor v. Judicial Watch, Inc., 356 M.
118, 134, 737 A . 2d 592, 601 (1999)(“It is the
policy of this State that its citizens have
“access to information about the affairs of
government’”); Fioretti v. Maryland State
Board of Dental Examiners, 351 Md. 66, 73, 716
A 2d 258, 262 (1998)(the statute enbodies the
principle that citizens “‘be accorded w de-
rangi ng access to public information'”); Mayor
and City Council of Baltimore v. Maryland
Committee Against the Gun Ban, 329 Md. 78, 80-
81, 617 A 2d 1040, 1041 (1993); Cranford v.
Montgomery County, 300 Md. 759, 771, 481 A 2d
221, 227 (1984) (“Wthout doubt the bias of the
Ml. Act is toward disclosure”); Faulk v.
State’s Attorney for Harford County, 299 M.
493, 506-07, 474 A 2d 880, 887 (1984); A. s.
Abell Publishing Co. v. Mezzanote, supra, 297
Ml. [26,] 32, 464 A .2d [1068,] 1071 [(1983)];
Superintendent v. Henschen, 279 M. 468, 473,
369 A 2d 558, 561 (1977); Haigley v. Dept. of
Health, 128 M. App. 194, 226-227, 736 A 2d

1185, 1201- 1202 (1999). Concom tantly,
“courts nust i nt erpret t he exenpti ons
narrowy,” Fioretti v. Board of Dental

Examiners, supra, 351 Ml. at 77, 716 A 2d at
264.
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Mor eover, “the public agency invol ved bears
the burden in sustaining its denial of the
i nspection of public records.” Fioretti, 351
MI. at 78, 716 A 2d at 264. See Cranford v.
Montgomery County, supra, 300 Md. at 771, 481
A 2d at 227 .

Id. at 544-45 (enphasi s added).
Later in the washington Post Case, the Court observed:

[ T] he Maryl and Public Information Act does not

contain a general “catchall” public interest
exenption. Instead, for a record to be exenpt
from disclosure because of the “public
interest,” it must fall wthin one of the

specific categories set forth in 8§ 10-618.

See Kirwan v. The Diamondback, supra, 352 M.

at 87-88, 721 A 2d at 202-304; Cranford v.

Montgomery County, supra, 300 Md. at 770, 481

A 2d at 226-227. The records at issue in the

pr esent case fall wthin none of t he

categories delineated in 8 10-618.
Id. at 554 (footnote omtted).

More recently, in Prince George’s County v. Washington Post

Co., 149 Md. App. 289 (2003), we dealt with the issue, inter alia
of whether Prince George’'s County had nmet its burden of proving
that an MPI A exenption applied to eight closed C1.D. (Crimnal
| nvestigation Division) reports involving “police-invol ved shooti ng
and in-custody death cases.” 1Id. at 300. Prince Ceorges’ County
deni ed t he Washi ngton Post access to those C.1.D. reports based on
SP 8§ 10-618(f)(1). |Its only explanation was that “di scl osure woul d
be contrary to the public interest.” 1I1d. at 333. W noted that in
regard to the police investigation exception set forth in section

10-618(f)(1) there was a distinction between open and closed

I nvestigative reports. Id. at 333. W held that the very general
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assertion by Prince George’'s County that releasing the reports
woul d be contrary to the public interest was insufficient. Id. at
332-33 (“The record i s absent any i nformati on concerning the public
harm that m ght be caused by the release of the closed C 1.D.
i nvestigatory file”). Because Prince George’s County had produced
no evidence that release of the C.1.D. records would cause public
harm we affirnmed the trial court’s order releasing to the
Washi ngt on Post the closed investigation files. 1d. at 333. That
af fi rmance was in accord with the principle that exceptions to MPI A
are to be narrowy construed. Fioretti v. Maryland State Bd. of
Dental Exam’rs, 351 Ml. 66, 77 (1998).

The cases relied upon by appellant, which have held that no
detai |l ed explanation need be given by a police departnment when
pursuant to section 10-618(f)(1), access to a police investigation
fileis denied, involved, wthout exception, cases where discl osure
woul d necessarily have interfered with | aw enf orcenent proceedi ngs,
i.e., cases that are open. See Judicial watch, 356 Md. at 136- 38,
and Faulk v. State’s Attorney, 299 Ml. 493, 511 (1984), and cases
therein cited.

In cases where defendants are awaiting trial or whether
crimnal investigations are ongoing, the reason why it is in the
public interest to withhold the contents of an investigative file
is obvious, i.e., disclosure alnpost always would “interfere with
| aw enforcenent proceedings.” Faulk, 299 M. at 508.

In Faulk, supra, the Court was called upon to interpret the
predecessor of section 10-618(f)(1). The Faulk Court said:
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299 M.

356 M.

[T]he State is not required to nmake a
particul ari zed showi ng that the disclosure of
i nvestigatory police reports conpiled for | aw
enforcenment purposes to a defendant in a
pending crimnal proceeding would interfere
with that pending crim nal pr oceedi ng.
Rat her, a generic determ nation of
i nterference can be nmade whenever a def endant
in a pending crimnal proceeding seeks access
to investigatory police reports relating to
that pending crimnal proceeding. In short,
the Maryland Public Information Act does not
require the disclosure of investigatory police
reports conpiled for |aw enforcenent purposes
to a defendant in a pending crimnal
pr oceedi ng.

at 137.
The Court of Appeals, in the Judicial watch case, discussed
Its reasoning in Faulk:

Underlying our reasoning was the conclusion
that “the General Assenbly did not intend to
precl ude generic determ nati ons of
interference when the circunstances were such
that disclosure of the requested materials
necessarily ‘would interfere’ with Iaw
enf orcenent proceedi ngs.” Id. at 508, 474
A. 3d at 888. That concl usi on was conpel | ed by
the fact that “[t]here [was] nothing in the
| anguage or the legislative history of
8§ 3(b)(i)(A) to indicate that the General
Assenbly intended to require a case-by-case
showing that disclosure would reveal the
State’'s case prematurely, result in delay or
otherwi se create a denonstrable interference
with the particular case, and that generic
determ nations of interference could never be
made.” Id.

at 137-38 (enphasi s added).

a case |ike the one sub judice, where the police

In

i nvestigation is closed and where there is no danger that

di sclosure will interfere with ongoi ng | aw enf orcenent proceedi ngs,

a particularized factual basis for the “public interest” denia
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must be put forth in order for the custodian of records to neet
hi s/ her burden of proof. Wre we to rule otherw se, the custodi an
woul d have no neani ngful burden to neet, and t he requester woul d be
left without any hint as to why the request was denied. Such a
ruling woul d be at odds with our decision in Prince George’s County

v. Washington Post, supra.

Iv.

The City argues, in the alternative, that the explanation
provided by M. Borden at the Decenber 22, 2000, hearing was
sufficient to denonstrate why the denial of access to the black
book was against the public interest. According to the Gty,
“[tl]he [c]lircuit [cJourt . . . msread the record as the
custodian’s representative who, after a personal review of the
docunents, applied established principles of |lawto determ ne that
it was not in the public interest to release the docunents and
pointed to specific facts to support her conclusion.” W disagree.

In our view, Ms. Borden never made it clear why it was in the
public’s interest that the bl ack book be withheld frominspection.
Instead, Ms. Borden resorted to generalities and/or sinply pointed
to language in the MPIA or case law and said, in a conclusory
fashi on, that w thhol di ng of the docunents was justified based upon
the authority cited.

At the Decenber 22 hearing, even after the CGity’'s case was re-
opened, Ms. Borden’s expl anation on direct consisted of a revi ew of

her | egal analysis of various cases cited in a nmenorandum prepared
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by the News Post. On direct exam nation, M. Borden made no
meani ngful attenpt to explain exactly why denial of access was in
the public interest.
On cross-exam nation, the foll ow ng exchange occurred:
Q [COUNSEL FOR THE NEWS POST]: Are you
telling ne that the public does not have a
ri ght to know and investigate whether

particul ar individuals, who may or may not be
promi nent citizens and officials of the

government, are engaged in illegal sexual
conduct with the owner and nmanager of a bawdy
house?

A. [M5. BORDEN]: The question is does
the public have a right to know that?

Q Yes. And to investigate that.

A | wll say yes.

Q And does the public have a right to
know and investigate that in the event that
the police elect not to investigate?

A. | think, generally, the public has a
right to know.

Q And to investigate.

A. | would say, yes. It stenms fromtheir
rights and [one (1) word inaudible], so, yes.
Yes.

Q Andif individuals are accused of that
activity, are you saying the public doesn’t
have the right to know who those individuals
are in order to investigate whether, in fact,
they are so engaged, especially if they're
government officials?

A. | think | have to disagree with that.

Q You think the answer then woul d be no.

A. The answer woul d then be no.
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Q Evenif the problemis that the police
may thenselves be involved and, therefore,
woul d not conduct t he I nvestigation
t hensel ves.

A. M answer is that there are procedures
for investigating police msconduct and that
you have to |l et those procedures happen.

Q Wiat are those procedures? Those
procedures are, are they not, that the public
has a right to supervise the conduct of the
police, correct?

A. The public supervises the conduct of
their police — directly supervises through
their officials. | mean the mayor is the
di rect supervisor.

Q But if the officials aren’t acting,
who does?

A. The public — there is a procedure for
the public to initiate investigations of the
police departnent.

Q By whon?

A. If it includes sonmeone so high up in
the police departnent, like the Chief of
Pol ice, then you get the procedures as you get
an outside person, outside investigator to
conme in and investigate.!®

Q And that person would have access to
those files.

A. Yes, under the whol e systemthat’s set
up.

Q But the public wouldn’'t.

A guess t hat woul d be t he
i nvestigator’s call.

® There is an old maxim that “public officials tend to trust

officials.”

ot her

public

Ms. Borden’s testinmony suggests that the maxi mstill nmay have validity.
But the press, as surrogates for the public, is under no obligation to accept at
face value the truth of what public officials say.

28



Ms. Borden justified the refusal

to rel ease the contents of

Ms. Potter’s black book, in part, based on an excerpt she read to

the hearing officer

from the case of Mayor and City Council of

Baltimore v. Maryland Committee Against the Gun Ban, 329 Ml. 78

(1993),

viz.

The Commttee points to Major Bl ackwel |’ s
statenent that there were no “anonynous”
sources in the particular investigation at
hand as undercutting confidentiality. Thi s
case does not involve an anonynous tipster
nor does it involve a *“usually reliable
source” whose identity is kept secret
t hr oughout t he pr oceedi ngs, but whose
information fornms part of probable cause.
Here we deal with persons whose identities are
known to the investigators and to the police
of ficials who reviewed the investigation. The
identities are known also to the Conpl aint
Eval uati on Board. Had di sciplinary charges
been formally filed and a di sciplinary hearing
conducted, the w tnesses both in support of
and i n defense of the charges ordinarily would
be identified to the hearing officers and on
judicial review On the other hand however,
where, as here, the investigation concludes
with a determnation that the allegations are
not sustained, fairness to the investigated
officers and the avoidance of needless
publicity to the cooperating wtnesses, wth
possi bl e i nhibiting effects on future
investigations, justify on public interest
grounds the custodian’s denial of inspection
to one other than a person in interest.

Id. at 94-95.

The case at hand is markedly different fromthe Gun Ban case.

Her e,

I nvestigative docunents prepared by the police.

the requesters did not seek any reports

or

ot her

The plaintiffs

sinply wanted to see what the police had seized, nost particularly

Ms. Potter’s custoner list. No one | ooking at the seized materi al
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coul d possibly tell who were cooperating witnesses. And, while it
is true that the police, when preparing a report, mght say who has
cooperated with themor mght list their confidential informnts,
here the subject of the investigation had not even been arrested
prior to the raid. Consequently, there was zero |ikelihood that
Ms. Potter’s black book would di vul ge who had cooperated with the
pol i ce. Mor eover, there was no danger of defam ng an innocent
subj ect of the investigation. As M. Borden admtted, the police
only investigated one person — M. Potter — who pleaded guilty in
open court to operating a house of assignation.

As the City points out, Ms. Borden also testified that the
reason she deni ed rel ease of the records seized in the raid was the
“avoi dance of needl ess publicity to cooperating w tnesses, fairness
to those investigated, and possible inhibiting factors in future
i nvestigations.” She also said that prior to the denial she
wei ghed whet her disclosure “would contribute significantly to
public wunderstanding of governnent operations or activities,
di scl osure of sources of information, personal privacy issues for
those not subject to the investigation and fairness.”

In regard to the first ground, Ms. Borden testified that sone
persons named i n the bl ack book had cooperated with the police, and
she wanted to protect themfromneedl ess publicity, but she did not
say that anyone had been pronised anonymty. G ven M. Borden's
adm ssion that the public did have a right to know and i nvesti gate
whet her public officials were “engaged in illegal sexual conduct

with the owmner . . . of a bawdy house,” coupled with the fact that
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no one could tell fromthe sei zed docunents who had cooperated with
the police, we fail to see how the possible publicity generated by
a release of the docunents could legitimtely be characterized as
“needl ess.” Al t hough, conceivably, there mght be such a
| egitimate explanation, Ms. Borden failed to provide it.

Adm ttedly, revelation of the nanes listed in the black book
m ght enbarrass Ms. Potter’s custoners. But the invasion of their
privacy in this way cannot be characterized as “unwarranted” when
bal anced against the public’'s right to know and evaluate
information of this sort. See Post-Newsweek Stations, Florida,
Inc. v. Doe, 612 So. 2d 549 (Fla. 1992)(holding that private
citizens alleged to have been clients of an accused prostitute
| acked a privacy interest prohibiting the disclosure of their nanes
to the public); Yakima Newspapers, Inc. v. City of Yakima, 890 P.2d
544 (Wash. Ct. App. 1995)(holding that the fact that the settl enent
agreenent contai ned private details concerning a fire chief did not
shield it from disclosure as an invasion of privacy). See also
Police Patrol Sec. Sys. v. Prince George’s County, M. |
slip op. at 3-11 [No. 29, Septenber Term 2003, decided Dec. 18,
2003] (“The Maryland Public Information Act does not contain an
exception for particul ar cases whenever the disclosure of a record

m ght cause an ‘unwarranted i nvasi on of privacy. (quoting Kirwan
v. The Diamondback, 352 Ml. 74, 88-89 (1998))).

Ms. Borden gave no neani ngful explanation as to how rel ease of
the bl ack book docunment could possibly constitute “an inhibiting
factor in future investigations” of crinmes. She admtted that no
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future investigations of Ms. Potter were planned. And, rel ease of
t he docunments would not reveal the thought process of any police
of ficer or divulge police procedures inasnuch as the requesters
sought only what Ms. Potter had previously possessed.

Rel ease of the custoner list in Ms. Potter’s black book nay
show that (1) the allegations that public officials and/or
prom nent public figures were involved with Ms. Potter’s illicit
enterprise or (2) Ms. Ednonds’s all egations were groundl ess. But
either way, the “public’s understanding of governnent
activities” would be advanced because it would help to prove or
di sprove Ms. Ednonds wel | - publici zed al | egati ons agai nst the police
depart nent. Moreover, the City, at least at the tinme of the
heari ng on the summary judgnent notion, was not concerned that any
future police investigation would be jeopardi zed by discl osure or
that cooperating wtnesses would be needlessly exposed to
unwarranted publicity. This is evidenced by the fact that the
City, even though it had no idea what black book material had or
had not been shredded, told the court that it “would welconge”
release to the plaintiffs of the black book itens in the court’s
custody. Likewise, the Cty's willingness to urge rel ease of al
bl ack book itens in storage, plainly denonstrated that the Gty, in
fact, had no bona fide concerns with either “fairness to those not
subject to investigation” or, nore generally, fairness to those
named in the bl ack book.

The City al so argues that Ms. Borden’s analysis conplied with

the public interest factors set forth in “8 10-618(f)(2)(i)
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(interference with a valid and proper | aw enforcenment proceeding),
8 10-618(f)(2)(ii) (depriving another person of a right to a fair
trial or an inpartial adjudication), 8 10-618(f)(2)(iii) [and]
8§ 10-618(f)(2)(iv) (disclose the identity of a confidential
source).” (Reference to appendix omtted.)(Footnote omtted.)
This argunment is purely nmake-weight. At the tinme of the denial, no
“l aw enf orcenment proceedi ng” existed —the police investigated only
Ms. Potter and that case was closed. For the same reason, there
was no danger of interfering with any trial or other adjudication.
Lastly, release of the docunents would not reveal the identity of
a confidential source because the requesters wanted seized
docunents — not reports or other docunents prepared by the police
that m ght contain the nanmes of police informnts.

In addition to what we have already said, we agree with the
News Post when it asserts:

The docunents [sought by appellees] fal
squarely within the core values fostered by
the Act. The News Post has enphasized tine
and tine again that it is not interested in
reviewi ng the nanes of those private persons
identified in the docunents; it only seeks
di scl osure of such public figures and
officials whose nanes may be found. As
representatives of both the News Post and the
Associ ated Press testified, there have been
wi despr ead, credi bl e, publicly asserted
all egations of a police cover-up to protect
from investigation governnent officials and
prom nent public figures patronizing M.
Potter’s establishnment. There have al so been
allegations that nenbers of the ©police
depart nent are using the docunents to
bl ackmai | these individuals. 1d. |Investiga-
tion of such allegations goes to the very
core of the values protected by the Act and
the First Amendnent itself.
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The presence of a public person’ s nanme on
the list — particularly if that person were a
high ranking official of the Cty s police
departnment — clearly would shed |ight upon the
i nner -wor ki ngs of that departnent, and perhaps
explain why that which persons wthin the
department boasted would be a large “bust,”
ended up quietly. Unlike the rap sheet at
i ssue in [United States Department of Justice
v.] Reporters Committee, [489 U. S 749
(1989)], the docunents here directly reflect
upon the conduct of the public officials there
i dentifi ed. Cf., The Nation Magazine V.
United States Customs Service, 71 F.3d 885,
895 (D.C. Cir. 1995 (forner Presidential
candidate H Ross Perot’s privacy concerns
about public docunents relating to himyield
when they shed |ight upon agency action).

G ven t he al | egati ons of police
corruption in this matter, the public has a
right to determine for itself whether its |aw
enforcenent officials are applying the |aw
fairly, even-handedly, and in a manner free of
corruption. At the sane tine, the public al so
has a right to know if these charges of
illegal or corrupt practices by public persons
do or do not have nerit. Miner [v. Novotny],
304 Md. [164,] 177 [(1985)](citing Berkey,
supra) (“[w e are satisfied, however, that the
inhibition of citizens' criticism of those
entrusted with their protectionis a far worse
evil”). Absent disclosure, the public wll
never know anything nore than the police
departnent wants it to know.

(Reference to record extract omtted.)
For all the above reasons, we hold that the notions judge was
correct when he ruled that the City had failed to neet its burden

of justifying the denial of docunents contained in the black book.?®

° Appel | ant argues that the appellees “failed to nmeet their burden of proof to
establish that the custodian of records did not reasonably believe that the denia
was in the public interest.” There are two answers to that argunent. First, the
burden of proving the denial of access was justified is on the City — not the
appel l ees. See SG § 10-623(b)(2)(i). Second, inlight of the City's representation
to the motions judge that it “would welcome” disclosure to the appellees of the
bl ack book itens in the custody of the court, even though the City did not know

(continued...)
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The City contends:

The <circuit court failed to consider the
interests of Potter and other persons in
i nterest under the Public Information Act,
i ncl udi ng deni al mandated by State Gover nment
Code, 88 10-615 and 10-617.

The City first asserts that Ms. Potter and everyone el se naned
in the black book were “person(s) in interest” as defined in
SG 10-611(e)(1), and also, the court overlooked the fact that
SG 10-612(b) provides:

General construction. — To carry out the
right set forth in subsection (a) of this
section, unless an unwarranted i nvasi on of the
privacy of a person in interest would result,
this Part [1l of this subtitle shall be
construed in favor of permtting inspection of
a public record, with the | east cost and | east
delay to the person or governmental unit that
requests the inspection.

(Enmphasi s added.)

In support of that argunent, appellant <cites Maryland
Committee Against the Gun Ban, supra, for the proposition that
“each person in interest has an expectancy of privacy.” The |ast-
guoted contention is too broad, and by its breath i s unsupported by
the Gun Ban case or any other precedent. 1In any event, as we have
already said, M. Borden failed to present facts show ng that

disclosing the information requested would constitute an

°(...continued)
whi ch of the black book items were in the court’s custody, it is obvious that the
City had no reasonabl e belief that keeping secret the contents of the black book
documents in its possession was “in the public interest.”
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unwar rant ed i nvasi on of” the privacy rights of either Ms. Potter or
her custoners.

The City also clains that the denial of access was justified
by exenptions contained in SG sections 10-615 and 10-617. The
short and conplete answer to that contention is that the custodi an
of records is required under the MPIA to explain to the requester
the reason for denial. M. Borden in her witten response to the
request never justified denial of access based on sections 10-615
or 10-617; likew se, in her Decenber 22, 2000, testinony, which was
relied upon by both parties at the notions hearing, she never
cl ai med that deni al was based on those sections of the MPI AL Under
such circunstances, the notions judge did not err by failing to

consi der the provisions of sections 10-615 or 10-617.1'°

VI. THE CROSS-APPEAL

The News Post takes issue with the portion of the court’s
order that prohibited the plaintiffs from publishing any nanmes in
t he bl ack book “except for public officials and/or public figures.”
The News Post maintains that it

is interested only in the conduct of the
Cty' s public officials, public figures and
police departnent. Nevert hel ess, the | ower
court’s Order puts the News Post at risk of
contenpt proceedings, even if the individua
coul d not prove that the individual was harned
by i nadvertent disclosure. [Baltimore Sun Co.
v. State], 340 M. [437,] 452 [(1995)]. The

' We also note that, before the notions court, the City did not contend that
deni al was justified under sections 10- 615 or 10-617. See Md.
Rule 8-131(a)(Ordinarily, except for jurisdictional issues, we will not decide
i ssues neither raised nor decided below).

36



threat of contenpt clearly chills the News
Post’s First Amendnent rights. The [c]ourt
cannot in accordance with the dictates of the
First Anmendnent exact a “promse” from the
nmedia that it not print information [awfully
obt ai ned.

The City says inits reply brief that the attenpted restraint
is “upon sone ill-defined portion or category of individuals whose
nanes appear in Potter’s records.” Thus, the parties are in
agreenent that the prohibition in the court’s orders as to “public
figures” and “public officials” is ill-defined.

In its cross-appeal, the News Post places primary reliance
upon Baltimore Sun Co. v. State, 340 M. 437 (1995), where the
Court said:

The First Amendnent to the United States
Constitution provides that “Congress shal
make no law . . . abridging the freedom.
of the press.” The Suprene Court *“has
interpreted these guarantees to afford speci al
protection against orders that prohibit the
publication or br oadcast of particul ar
i nformati on or commentary — orders that inpose
a ‘previous’ or ‘prior’ restraint on speech.”
Nebraska Press Ass’n v. Stuart, 427 U.S. 539,
556, 96 S.C. 2791, 2801, 49 L.Ed.2d 683

(1976) . Because “prior restraints on speech
and publication are the nost serious and the
| east tol erabl e i nfringement on First

Amendrment rights,” id. at 559, 96 S. C. at
2803, any prior restraint bears a heavy
presunption agai nst its constitutiona

validity. Organization for a Better Austin v.
Keefe, 402 U.S. 415, 419, 91 S. C. 1575, 1577-
78, 29 L.Ed.2d 1 (1971). Before a prior
restraint can be deened constitutional, a
court nust determ ne that the nagnitude of the
danger the restraint seeks to prevent,
“discounted by its inprobability, justifies
such invasion of free speech as is necessary
to avoid the danger.” United States v.
Dennis, 183 F.2d 201, 212 (2d G r. 1950) (Hand,
J.), arff’d, 341 U S 494, 71 S. . 857, 95
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L. Ed. 1137 (1951), quoted in Nebraska Press
Ass’n, supra, 427 U.S. at 562, 96 S.Ct. at
2804.

Id. at 447-48.

The City’'s response to the argunent made by the News Post in

its cross-appeal is succinct, viz

The court’s order of November 7, 2001[,] does

not constitute a prior restraint in that the

court did not have authority to order the

rel ease of the docunents to the newspaper.
Thi s response, at | east when read with other portions of the City’'s
reply brief, nmakes it clear that when the City says that the court
“did not have authority” to release the black book to the
“newspapers” it nmeans the court erred in ordering the release.
This is sinply a repeat of its earlier argunent, which we have
al ready addressed and rejected.

We hold that the restrictions agai nst publications shoul d not
have been i nposed and therefore nust be stricken. Qur reasons are
three: (1) under the MPIA once a court decides that a party should
be granted access to public records, nothing in the statute gives
the court the right to restrict the publication of those records;
(2) inthis case, the “magnitude” of the danger the prior restraint

seeks to prevent is mnuscule and, therefore, does not justify the

restraint; and (3) because the anmbit of the prior restraint is so
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ill-defined, that restraint would, as the News Post contends,

“chill” its First Amendnent rights.

THE PORTION OF THE PARTIAL SUMMARY
JUDGMENT ORDERS THAT RESTRICTS THE
APPELLEES’ RIGHT TO PUBLISH SHALL,
UPON REMAND, BE STRICKEN;

ALL OTHER PORTIONS OF THE ORDER
GRANTING PARTIAL SUMMARY JUDGMENT
ARE AFFIRMED;

COSTS TO BE PAID BY APPELLANT.
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