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In this case, we are asked to determ ne whether disability
retirement benefits, received as a result of an injury occurring
after the parties' divorce, were properly considered retirenent
benefits pursuant to a settlenent agreenent between the parties,
which entitled the wife to share in a portion of her former
husband's "pension and retirenent benefits" if, as, and when paid
to him The trial court found that appell ee, Roberta Shaffer, was
in fact entitled to receive a share of those disability benefits,
despite the claimby her fornmer husband, appellant, Douglas Fultz,
that the settlenment agreenent did not enconpass them He appeal ed
the trial court's judgnent, asking:

Whet her the Trial Court erroneously awarded

the former wife a marital share of the forner

husband' s disability benefits paid as a result

of injury and total disability occurring after

t he divorce
We are advised that, subsequent to taking this appeal, Douglas
Fultz died; we are told that a suggestion of death has been, or
wll be, filed with this Court. W note that, because the

underlying case involves the classification of significant property

rights, our disposition of this appeal wll not abate as a result
of M. Fultz's death. See Goldman v. Walker, 260 M. 222, 224-25

(1970).
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Also at issue on appeal is a provision in the parties'
settl ement agreenent that required M. Fultz to elect a 100% j oi nt
and survivor annuity in favor of Ms. Shaffer. M. Shaffer asked
the trial court to order her former husband to make that el ection.
Mont gomery County, which admnisters the retirenment system at
i ssue, disputed M. Fultz's ability to do so nore than six years
after the divorce. The County, also an appellant in the instant
appeal, is aggrieved by the trial court's order that the el ection
be made and asks:

A. Was the [trial] court authorized to
award a 100%j oi nt and survivor benefit to the
former spouse?

B. Did the [trial] court have a |egal
basis for overruling the adm nistrative order
bel ow that the fornmer spouse was ineligible
for designation as a 100% joint and survivor
beneficiary?

We shal | address each appellant's concerns in turn, follow ng

arecitation of the relevant facts.

CHRONOLOGY OF THE CASE
The parties were married in August of 1977, approximtely
three nonths after M. Fultz commenced enpl oynent as a Mont gonery
County police officer. He remained so enployed throughout the
marriage. H's status as a Montgonmery County enpl oyee entitled him
to nenbership in the Montgonmery County Enpl oyees' Retirenent System
(ERS), which was established "to maintain a system of retirenent

pay and benefits for [Montgonery County's] enployees which is
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adequately funded and i nsures enpl oyees sufficient inconme to enjoy
during their retirenent years." Mntgonery County Code 8§ 33-34
(1994); seealsoid. § 33-36(b).* In 1988, the parties separated and,
on February 14, 1990, they entered into a Voluntary Separation and
Property Settlenent Agreenent (the Separation Agreenent), whereby
vari ous personal and property issues were resolved, including M.
Shaffer's entitlenment to a portion of M. Fultz's accrued pension
benefits upon retirenent and a 100% joint and survivor annuity.
Specifically, they agreed:

9. DI VISION OF PENSI ON AND RETI REMENT
BENEFI TS

: The parties acknow edge that the
husband's pension and retirenent benefits
earned during the nmarriage are marital proper-
ty, and as such, are to be divided equally
bet ween [t hen.

Therefore, if, as and when the husband
retires, or is eligible for retirenment, the
wife shall receive, by direct paynent from
Mont gonery County, one-half of the nonthly
pensi on and retirenent benefits, specifically
including all Cost of Living Adjustnents
(COLAS) thereon, earned during the marri age,
to be calculated as foll ows:

Wfe's nonthly = ** X Husband's nonthly
pensi on benefit 2 pensi on bene-

fits
** = Nunber of years of marriage
Nunmber of years of service

L' Al statutory citations shall hereinafter refer to Article
11, chapter 33 of the Montgonery County Code (1994), unl ess
ot herw se i ndi cat ed.
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The husband further agrees to select a
100% joint and survivor pension, and shal
irrevocably designate the wife as a survivor
and lifetine beneficiary of the pension and
retirenment benefits acquired through his
enpl oynrent wth Montgonery County. The wife
shall be entitled to the benefits payable to
the surviving spouse based upon the above
formula. In the event that the husband fails
to conply with the requirenents of this Arti-
cle, and fails to designate the wife as the
surviving spouse and beneficiary of death
benefits payabl e under the Enpl oyees' Retire-
ment System of Montgonery County, his estate
shall be liable to the wife for the full
anmount of the husband's death benefits to
whi ch she would be entitled, pursuant to this
par agr aph.

10. QUALI FI ED DOMVESTI C RELATI ONS ORDER

The husband specifically agrees to coop-
erate with the wife, to performany acts, and
to execute any docunents, necessary to enable
the wife to prepare obtain [sic] a Qualified
Donestic Relations Order, to effectuate the
provisions of Article [9] above. The Quali -
fied Donmestic Relations Order shall designate
the wife as the alternate payee/surviving
spouse under the Enployees' Retirenent System
of Montgonery County, and shall recogni ze her
right to receive her designated portion of the
husband' s retirenment benefits as a division of
marital property. The husband further agrees

in the event that any Qualified Donestic
Rel ations Order is rejected by the retirenent
system admnistrators, for any reason, to
cooperate fully with the wife and nodify any
such (r]der, to obtain its approval and
acceptance by the admnistrators. The parties
agree that the Court shall retain continuing
jurisdiction over the Order until it has been
approved and accepted by Mntgonery County,
and/or the plan adm ni strators.
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On February 23, 1990, the parties were divorced by decree
entered in the Grcuit Court for Montgonmery County. The Separation
Agreenment was incorporated, but not nerged, into the final decree.
Pursuant thereto, the court retained continuing jurisdiction over
the case, pending final approval of the Qualified Donestic
Rel ati ons Order (QDRO).

Thereafter, M. Fultz was found to have sustained a service-
connected disability and was placed on disability retirement on
February 19, 1992. In conjunction therewth, he began receiving
disability benefits.? Thereafter, in February of 1993, M.
Shaffer's attorney contacted the County Attorney for Montgonery
County, confirmng an earlier discussion that concerned the effect
of M. Fultz's disability upon Ms. Shaffer's rights to her forner
husband's retirenment benefits under the Separation Agreenment and
whet her Ms. Shaffer was entitled either to share in the disability
benefits then being received by M. Fultz or begin receiving
paynment of her share of the accrued retirenent benefits.® M.

Shaffer's attorney reiterated the County's position that disability

benefits are not divisible in divorce, see § 33-54, and stated her

2 Under the Montgonmery County Code, M. Fultz becane eligi-
ble to receive, until the date of his retirenment, disability
benefits in the anmount of a fixed percentage of his annual sal ary
at the time of the disabling event. 8§ 33-43(h)(1).

3 The County Attorney and Ms. Shaffer's attorney had dis-
cussed the matter as early as 1991, when M. Fultz was first
di sabl ed and had applied for disability retirenent.
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understandi ng that Ms. Shaffer's share of the retirenent benefits
under the Separation Agreenent remained unchanged by M. Fultz's
disability: "She has the sane options with respect to the receipt
of her portion of the marital retirement benefits as if [M. Fultz]
had not retired on disability.” The County Attorney agreed with
Ms. Shaffer's summary of their discussion, adding, "The fact that
[M. Fultz] has already retired on a disability retirenent has no
[e]ffect on the amobunt which [Ms. Shaffer] receives . . . , nor

does it affect the dates on which the benefits could commence."

M. Fultz's Petition
Pronpted by Ms. Shaffer's attenpts to ascertain her right, if
any, to the disability benefits under the terns of the Separation
Agreenent, M. Fultz sought, on March 25, 1993, a fornal determ na-
tion of the issue by the Chief Admnistrative Oficer (CAO of the
ERS.* Specifically, he posed the follow ng question to the CAO for
resol ution:

When a police officer/pensioner separates

from his wfe and they sign a Separation

Agreenment in which she is entitled to a mari -

tal share of his pension "if, as, and when he
receives it," and they are divorced, and the

husband/ pensi oner thereafter retires on disability

* The Chief Adm nistrative Oficer of the Montgonery County
ERS is responsible for the adm nistration of the retirenent
systemand the interpretation of all provisions of the retirenent
regul ations, as set forth in the Montgonery County Code, i ncl ud-
ing the conputation of benefits. § 33-47(c)-(d); seealso § 33-
56(a).
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retirement, what, if any, is the wwfe's entitle-
ment to any kind of pension benefit?

He then restated Ms. Shaffer's position as seeking a reduction in

M. Fultz's disability benefits "by the marital portion of the

vested accrued benefit, eventhough (apparently) hewill not be receiving his share of

the vested accrued pension. * Hi s argunent to the CAO was predi cated upon

his belief that "the disability retirement fund exi sts independent
of the vested accrued benefit pension systemand it is, in effect,
an insurance policy against service related injuries and resulting
i ncapacity." Thus, he argued, his former wife was not entitled to
any part thereof.

The CAO issued his ruling on May 21, 1993, flatly rejecting
M. Fultz's characterization of the nature of his disability
benefits and stating that a "service connected retirenent disabili-
ty benefit is a special form of retirenent benefit." The CAO
conti nued:

| have interpreted the term nmarital property
to be no nore then the vested accrued benefit
as of the date of the divorce. That vested
accrued benefit can be split in whatever per-
centage the parties agree.

|f the former spouse has an entitl enment
to 50% of the vested accrued benefit, the
menber of the ERS will have his or her benefit
reduced by that amount. . . . [Qur form
agreenent . . . states, anong other things,
that if a nmenber becones entitled to the .
disability benefit, that nenber's benefit is
reduced by 50% of the vested accrued benefit
that pertains to the fornmer spouse.
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: The determnation of M. Fultz's
disability occurred after the divorce, and
accordingly, it wwll not affect the anpunt of
the former spouse's benefit. By the sane
reasoning, M. Fultz's benefit wll be subject
to the same reduction, as a result of the
former spouse's share, after his disability.

The CAO also ruled that M. Shaffer had no present right to
participate in the disbursement of M. Fultz's disability benefits
t hen being received, but stated that the earliest date upon which
Ms. Shaffer coul d begin receiving any paynents under the Separation
Agreenment was 1997, the first date upon which M. Fultz could have
retired.>®

M. Fultz filed an appeal fromthe CAOs ruling with the Merit
System Protection Board (MSPB), claimng that the CAO "m sinter-
preted" the "if, as and when" | anguage of the Separation Agreenent,
m scharacterized the nature of his disability benefits, and erred
in finding Ms. Shaffer entitled to any part thereof. He sought
thereby "[a] ruling stating that the former Ms. Fultz wll not
receive a marital portion of [his] accrued vested benefit unless
and until [he] actually receives it." In the alternative, he
requested that there be a recalculation of that portion to which
she would be entitled. Enphasi zing the "if" in the "if, as and

when" | anguage of the parties' agreenent, he further stated that he

"may never actually receive his vested accrued retirenment benefit

> Under the ERS, M. Fultz was first eligible for retirenent
after twenty years of service, in 1997; this is ternmed his "early
retirement date.” 8 33-38(e). The year 2002 signal ed his "nornal
retirenment date," after twenty-five years of service. 8 33-38(a).
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and the extent of his entitl enent depends on when paynents begin."
In essence, he was arguing that, as long as he was receiving
disability paynents, he would never achieve retirenent status and,
thus, his ability to receive the accrued pension benefits would
never mature. See Lookingbill v. Lookingbill, 301 M. 283, 285 (1984)
(Maturity connotes the tinme at which a pension becones due and
payabl e.). Until maturity, he maintained, his former wife would
not be entitled to begin receiving her share of the retirenent
benefits.

Mont gonmery County submtted its own letter to the MNMSPB
setting forth its position in the matter. It began by agreeing
with Ms. Shaffer that her share of M. Fultz's retirenment benefits
remai ned unchanged by his disability retirenent —that is, in
ei ther 1997 or 2002, her fifty percent share was to becone due and
payabl e, at which point M. Fultz's benefits were to be appropri-
ately reduced, whether he chose to begin receiving his accrued
pension benefit or continued to receive a disability retirenent
benefit.® The County further rejected M. Fultz's argunent that,
as long as he continued receiving disability benefits, his

retirenent date would never arrive and there would be no occasi on

6 But for his death, M. Fultz would have continued to
receive disability benefits until the date upon which he other-
w se woul d have been eligible to retire, at which tinme, he would
have been required to elect to begin receiving pension benefits
inlieu of disability benefits, or continue receiving disability
benefits; he could not have received both. § 33-43(i)(1).
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to pay Ms. Shaffer her share of the accrued benefits. Cting the
Mont gonery County Code, the County contended that M. Fultz had the
option to receive a retirenent pension benefit at either his early
or normal retirenent date, whether he chose to accept it or not,
and any benefits that woul d have been received thereafter, whether
in the form of continued disability paynents or accrued pension
benefits, would have been divided between himand his fornmer wfe.
Seeking affirmance of the CAO s ruling, the County concl uded that
any nethod of disbursenent other than that suggested by the CAO
woul d create a paynent of benefits exceeding the anmount payable to
both M. Fultz and Ms. Shaffer.

On COctober 23, 1993, the MSPB issued its decision affirmng
the CAOs ruling. The MSPB found M. Fultz's contention that his
retirement date would never arrive so long as he was on disability
to be "contrary to applicable law and the separation agreenent
whi ch establish that [Ms. Shaffer]'s pension benefit becane fully
vested and determned at the tinme of the parties' divorce in
February 1990." The WMSPB further found that, "[s]ince the
disability events occurred after the separation and final divorce
of the parties, those events do not cancel the forner spouses [sic]
pensi on benefit. However," the MSPB continued, "the fornmer spouses
[sic] benefit would reduce depending on whichever benefit is
payable to [M. Fultz]," pursuant to his election at the tine of

his schedul ed retirenment.
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Aggrieved by the MSPB' s affirmance, M. Fultz appeal ed the
matter to the Grcuit Court for Montgonmery County, on Novenber 24,
1993. In his nenorandumto the court, M. Fultz, again enphasizing
the "if" in the "if, as and when" |anguage of the Separation
Agreenent, stated that, "unless he recovers and returns to work|[,
he] will never actually receive the vested benefit which he accrued
during the marriage." Thus, he nmaintained, "the real issue of the
case is whether the former w fe/ non-pensioner spouse is entitled to
any paynent of purported marital property." He contended that the
ERS, MSPB, and the County Attorney's Ofice "failed to apply the
correct decisional law and, in effect, re-wote the parties'
agreenent." He began by attacking the tine frane within which the

CAO cal cul ated Ms. Shaffer's benefit, stating that
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[t] he Bangd™ fornula obviously contenplates a
fracti on which constantly changes, whereas the

MC-ERS interpretation fixed the forner
spouse's entitlement at a specific dollar

anount of the vested accrued benefit asofthedate
of divorce (contrary to the plain | anguage of the

agreenent) regardlessof any subsequent events. This i s
clearly a re-witing of the agreenent.

He then clained that "the faulty interpretation of the [Separation
Al greenent led the MC-ERS and the MSPB to avoid analyzing the
nature of the retirenment benefits" that he was then receiving. He
argued that a disability retirenent fund is unlike a " regular'
pensi on" because it is not funded by inconme earned by the pensioner
during the marriage, thereby insulating it fromclassification as
marital property upon divorce. |Instead, he reasoned, the paynents

he was receiving as a result of his disability were akin to

" Bangsv.Bangs, 59 Md. App. 350 (1984). There, we held that a
formulaic calculation of an individual's share of his or her
former spouse's future pension or retirenment benefits, to the
extent accrued during the marriage, if, as, and when paid to the
pensi oner, based upon a fraction/multiplier derived fromthe
total years of marriage over the total years of credited enploy-
ment, was a perm ssible manner in which to determne the fixed
percentage of the future retirenent benefits to be paid to the
nonpensi oner when benefits are paid to the enployee. The Bangs
Fornmula, as it has cone to be known,

is to be used in situations in which, at the
time of the divorce, the enpl oyee-spouse has
been enpl oyed for a period of tinme greater

than the length of the marriage and thus, a
portion of the pension was earned outside of

the marriage. In this respect, the fraction
is used to determ ne the marital portion of the
benefits.

Hoffman v. Hoffman, 93 Md. App. 704, 719 (1992).
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paynents made pursuant to a personal injury or workers' conpensa-

tion claim

Ms. Shaffer's Petition

At the sane time as M. Fultz's appeal to the circuit court,
Ms. Shaffer sought a two-pronged ruling by the CAO that confirmnmed
her entitlement to a portion of her former husband' s disability
benefits, then being received solely by himand, under Bangs, that
cal cul ated the paynent of any benefits to be received by her
according to the terns of the Separation Agreenent, which refers to
M. Fultz's retirenent date, rather than the date of divorce, as
the dispositive date. M. Shaffer also clained entitlenent, under
t he Separation Agreenent, to "the entire 100% survivor annuity
based on M. Fultz's benefits,” and asked the CAO to order M.
Fultz to elect said annuity in her favor, the paynents therefor to
be deducted from his share of benefits only.

As a result of the pendency of the parties' cases in separate
venues, Montgonery County noved the circuit court, on February 7
1994, to remand M. Fultz's case to the MSPB or stay its proceed-
ings to await the ruling of the CAO on M. Shaffer's petition.
Cont enpor aneously therewith, Ms. Shaffer, in tw notions, noved the
court for leave to intervene in her former husband's case and to
consolidate his appeal wth their divorce case, over which the
court had continuing jurisdiction because no QDRO had yet been

subm tted and approved. In her notions, Ms. Shaffer clained that
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her position was not being adequately represented because the
County, although believing her to be entitled to benefits, believed
the maturity date to be that of M. Fultz's schedul ed retirenent,
rat her than February 19, 1992, the date of his disability retire-
ment . She also clainmed that, by his actions, M. Fultz had
breached their Separation Agreement.® On March 11, 1994, the
circuit court permtted Ms. Shaffer's intervention and ordered that
her Motion to Enforce and M. Fultz's appeal from the NMSPB be
consol i dat ed.

When the CAO issued his ruling, on April 8, 1994, his decision
mrrored the ruling rendered by the CAO previously in respect to
M. Fultz's petition: Ms. Shaffer was not entitled to receive any
portion of M. Fultz's disability benefits; her right to receive
any retirenent benefits was to becone due and payable in 1997 or
2002. The CAO further found that, "[u]nder the terns of the ERS
M. Fultz cannot elect a 100% survivor annuity with respect to a
former spouse.” He did note that, had such an election been
possi bl e, the cost therefor woul d have been borne by both parties,
rather than solely M. Fultz.

In anal yzing the issues Ms. Shaffer raised for his consider-
ation, the CAO began by noting that, although the Separation

Agreenent nenorialized the parties' accord, his interpretation and

8 Ms. Shaffer also filed a Motion to Enforce the parties
Separation Agreenent, on February 8, 1994, chall enging the
interpretation given to the Separation Agreenment by both the
County and her fornmer husband.
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application thereof would necessarily be "within the constraints of
the ERS" regulations. Turning to the matter of the tinme at which
the division of retirenment benefits is to be nade, the CAO found
that "the fornula used in the Separation Agreement could result in
post -di vorce property being transferred to the forner spouse,” and
concluded that "the retirement plan property to be transferred
pursuant to the divorce nust be that property cal culated as of the
date of the divorce." He found support for this in the Separation
Agreenent's reference to the division of pension and retirenent
benefits earned during the marriage and, thus, "interpreted the term
marital property to be no nore than the vested accrued benefit as
of the date of the divorce."

Regarding Ms. Shaffer's claim of present entitlenent to a

portion of M. Fultz's then disability benefits, the CAO distin-

gui shed the Bangs case, stating that the parties' agreenent "does

not entitle the fornmer spouse to receive a portion of each paynent
made from the ERS," but rather a portion of the " nonthly

benefits [. . .] earned during the marriage.'" Because M. Fultz
becane disabled after the parties' divorce, he reasoned, M.
Shaffer "is not entitled to any portion of the paynments made from
the ERS which result soledly fromhis disability." The CAO further
stated that Ms. Shaffer could not commence receiving any portion of
t he accrued pension benefits prior to M. Fultz's then schedul ed

retirenent date; his receipt of disability paynents did not entitle
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her to receive an early distribution of her benefits.® Relying
upon ERS regulations and restrictions, the CAO then declined to
order M. Fultz to elect a 100% survivor annuity in her favor,
citing 8 33-44(a)(3), which limts this election to a spouse or
chil d; because the parties were divorced, they were, necessarily,
no | onger spouses. In an attenpt to reconcile what he perceived to
be the parties' intent and the ERS s regul ati ons, however, the CAO
did state that M. Shaffer would "receive her portion of the
retirement benefits, in the form of a ten-year certain and
continuous annuity, subject to the appropriate actuarial reduc-
tions."

Aggrieved by the CAOs ruling, Ms. Shaffer appealed the matter

to the MSPB. 1In her nenorandumto the MSPB, she chal |l enged, inter
alia, the CAO s decision that her benefits were to be valued as of
the date of the parties' divorce; the Bangs Forrmula "applies to the

monthly pension benefits to be paid at the time of actual retirement. ©  She argued t hat
"[t]he formula is not applied to the value of the benefits as of
the date of divorce since to do so would deprive the former spouse
of any increase in her value of benefits fromdate of divorce to
date of retirenent.” Such a deprivation, she maintained, "has a

substantial inpact on the anmount of noney . . . and . . . the val ue

® The CAO al so noted that, under the ERS, M. Fultz's
disability benefits were being reduced to reflect the anount of
vested accrued benefits payable to Ms. Shaffer.
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of the property right she received in the divorce settlenent,"” and
"makes a nockery of the requirenent of Maryland |aw that a forner
spouse is entitled to a share of the "marital property' portion of
a participant's retirenent benefits."” Addressing her bid for a
share of M. Fultz's disability benefits, M. Shaffer began by
| ooking to the "when" in the "if, as and when" |anguage of the
Separation Agreenent in stating that the parties agreed that she

woul d share in M. Fultz's benefits when he recei ved them since he

began receiving benefits in 1992, she becane entitled, under the
Separation Agreenent to share therein at that tinme. Draw ng upon
t he Court of Appeals's |anguage in Lookingbill, supra, 301 Ml. at 288,
she further predicated her claimto her former husband' s disability
benefits upon the fact that his entitlenment to these paynents in
the first instance arose by virtue of his enploynent and, there-
fore, constituted a form of marital property. Ms. Shaffer then
attacked the CAO s provision for a ten-year certain and continuous
annuity, stating that her share thereof would only be guaranteed
for ten years and the length of M. Fultz's life thereafter. The
only way her benefits would be protected, she argued, would be by
an award of the 100% survivor annuity upon which the parties
agr eed.

The County filed its own nenorandumin Ms. Shaffer's appeal to
t he MNSPB. In it, the County stated that the CAO s decision

respecting the pension benefits was "fair, rational, and in
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accordance with the Separation Agreenent,"” and reiterated that ERS
regul ations did not permt M. Fultz to purchase the annuity Ms.
Shaffer was denmandi ng. It averred that, in using the phrase,
"pension and retirenent benefits,” in the Separation Agreenent, the
parties did not "consider[] the possibility that [M.] Fultz would
“retire' on disability two years after execution of the separation
agreenent . " Rat her, the County reasoned, "it appears that the
parties intended to divide those benefits payable when [M.] Fultz
retired in the normal way, after 20 or 25 years' service." The
County stated further that the parties had adopted the traditional
concept of marital property in their agreenent and, because M.
Fultz's disability occurred after the divorce, Ms. Shaffer's |ack
of entitlenent thereto was w t hout question.

The County also rejected Ms. Shaffer's contention that her
share of benefits, in accord with the Bangs Fornula, should be
calculated as of the date M. Fultz retired, rather than the date
of the divorce, stating that, despite her inportuning, such a
conclusion "is not supported by the facts, the |anguage of the
agreenent, the Bangs decision, or elenentary considerations of
fairness.” It contended that the parties' Separation Agreenent was
meant to divide the rights, obligations, and property they owned at
the time of the divorce and not sone later tine. In respect to the
annuity, the County sinply reiterated that Ms. Shaffer's status as

a former spouse precluded M. Fultz from electing her as a
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beneficiary of a 100% survivor annuity; the ERS could not be forced
to accept such a | ate designation.

The MSPB rendered its decision on July 25, 1994, affirmng the
CAOs ruling. Init, the Chairman stated that the CAO was "correct
in. . . conclu[ding] that the disability benefits which M. Fultz
received approximately two years after the divorce were outside the
contenpl ation of the separation agreenent and, thus, outside the
benefits which had already vested during the marriage." He further
stated that, despite the Separation Agreenent, M. Shaffer did not
qualify for a survivor annuity under the Mntgonery County Code.
That is to say, she was not a spouse or child. See 8§ 33-44(a)(3).
The MSPB concl uded that Ms. Shaffer's entitlenent to any benefits
would mature upon M. Fultz's scheduled retirenent date, to be
calculated by a fornmula taking into account only "those benefits
earned during the marriage and fixed and vested as of the date of

t he divorce."

The Consol i dated Case
A hearing on all matters was thereafter held in the Grcuit
Court for Mntgonery County on Novenber 23, 1994.° M. Fultz
argued that the "pension and retirenent benefits" contenplated by
the Separation Agreenent were those that succeeded conpl etion of

"ordinary uninterrupted service" of enploynment. He distinguished

1t is not clear whether Ms. Shaffer filed an appeal from
the MSPB' s deci si on.
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disability retirenment paynents therefrom based upon the fact that
deductions therefor were not taken fromhis salary as is generally
the case with pension benefits. He further stated that paynments
stemming froma disability that occurs after a divorce should not
be exposed to classification as marital property and, thus, M.
Shaffer should not participate in the distribution of those
benefits at any tine. | ndeed, he contended, if any kind of
retirenment benefit had been intended when the parties executed the
agreenent, they would have expressly provided therefor.

Ms. Shaffer proffered a converse position, alleging that the
parties had indeed intended that "pension and retirenent benefits”
include disability benefits. She then challenged the finding that,
because use of the Bangs Fornmula would transfer to her noney M.

Fultz had earned followng the divorce, her benefits should be

determned as of the date of the divorce. She stated that this
concern had been addressed in Bangs and, "although the forner spouse
does in fact get sone of the benefit of the post-divorce earnings,

it . . . is offset by the percentage [resulting fromthe Bangs
Formul a] going down." Furthernore, she argued, the nethod of
cal cul ati on advocated by the County to adjust for this anomaly, i.e,

the determ nation of her benefits as of the tine of divorce, was

contrary to the Separation Agreenent's provision for paynent of a
percentage of M. Fultz's monthly benefits, and "freez[es] her share"

as of 1990. She went on to claimthat, once Maryland | aw permtted
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the division of pension benefits between fornmer spouses, a
procedure ot herw se prohibited under ERS regul ations, the require-
ment that the Bangs Formul a be used when such a division is effected
should be simlarly permtted, despite ERS regulations to the
contrary. She proffered the sanme argunent against selective
application of Maryland law in respect to the 100% survivor
annuity, and nade a claimfor attorney's fees, citing a provision
in the Separation Agreenent providing for sanme in the event of a
breach of the agreenent.

While the County agreed wwth M. Fultz that the Separation
Agreenent had not contenpl ated division of any disability retire-
ment benefits but, rather, enconpassed benefits arising solely out
of a "customary type of retirenent,” it stated that Ms. Shaffer did
have a right to receive retirenent benefits, a right that would
have matured in 1997 or 2002 when, under the Separation Agreenent,
M. Fultz was scheduled to "retire[], or be eligible for retire-
ment." It then added: It "is . . . rational and very reasonable

to apportion the benefits . . . as of the tine of the divorce
and to fix the benefits that are then going to be paid out
and not to take into account future events." In respect to the
annuity, the County | ooked to the ternms of the parties' agreenent
in arguing that they had specifically provided for a renmedy in the

event that M. Fultz, for whatever reason, failed to elect a 100%
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survivor annuity in her favor. It is to that provision, the County
argued, that Ms. Shaffer nust | ook for recourse.

In an opinion rendered fromthe bench on Novenber 23, 1994,
the court stated, in part:

[I]t was obviously the intention of the par-
ties to secure Ms. Fultz'[s] economic inter-
est that she had in the marital relationship
while it existed.

O course, the Court has a limted nunber
of methods in which he can resolve this dis-
pute, but one of them certainly results in
essentially the evaporation of her economc
interests. That is totally inconsistent with
the separation and property settl enent agree-
ment executed between the parties. It is also
an i nappropriate resol ution.

Fortunately, principles of equity do
sonehow perneate the body of |aw comonly
called famly law, and nore often than not the
Court is really oriented toward reaching a
real and practical solution, as opposed to
sonmething that is inpractical and theoretical.

Essentially | guess, what | am about to
do is nore in line with reformation than
anything else, but obviously the type of
retirement contenplated is not the reality of
this case. What | amgoing to do is determ ne
that it is appropriate for the Court to carry
out the full intention of the parties.

Wth respect to the rights wunder the
disability retirenment that now applies to M.
Fultz, essentially | amgoing to translate the
retirement participation as recited by the
parties to his disability pension, and the
same percentage, and it shall be paid in the
sanme fashion, if, as and when.

The court also denied Ms. Shaffer's claim for attorney's fees

finding that M. Fultz had a "good faith basis for challenging the
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position[s] of the conpeting parties,” and had not acted "w I -
ful[ly]" in failing to conmply with the Separation Agreenent. The
court provided a nore detailed ruling in its witten Oder of
January 9, 1995. Specifically, it also found Ms. Shaffer to be
entitled to the 100% survivor annuity, in addition to the interest
in M. Fultz's retirenent benefits, including those received on
account of disability. The court further ordered that M. Fultz
pay Ms. Shaffer an anmount equal to her share of disability benefits
received through Novenber 30, 1994, totalling approximately
$44, 000.

M. Fultz, on January 17, 1995, filed a Mdtion to Alter or
Amend Judgnent, asserting that "the Court's January [9], 1995 Order
effects a division of non-marital property which is not permtted
by the Maryland Marital Property Act and its decisional law. " He
stated that the intent of the parties "clearly excluded t he possibil -
ity that [Ms. Shaffer] would receive the windfall benefit which the
Court . . . authorized,"” and "that the . . . contractual |anguage
[ was] clear and unanbi guous and permt[ted] only the concl usion
t hat pension benefits earned DURING THE MARRIAGE . . . were to be
di vided equally between the parties "if, as, and when' M. Fultz
reached the specified age(s) and [Ms. Shaffer] chose when to
receive her share."” He hinged this argunment against permtting Ms.
Shaffer to share in his disability paynents upon the absence of

| anguage in the Separation Agreenent that provided for the
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"specul ative possibility" of disability and the fact that no
amounts were deducted from his salary to fund sane. He again
i kened his disability paynments to those resulting from persona
infjury or workers' conpensation clains and stated, "[I]t is
virtually inpossible to conclude that either of the parties
i ntended that a post-divorce disability retirenent woul d be subject
to equitable division by the Court." He clained that, by its
Order, the court had, effectively, rewitten the parties' Separa-
tion Agreenent to provide Ms. Shaffer with a share of benefits for
whi ch she had never bargai ned, whose source was "unm st akably non-

marital funds." He requested, interalia, that the court vacate its

Order and hold a hearing to ascertain the parties' intent when
executing the Separation Agreenent. Both the County and M.
Shaffer filed notions in response, which restated their respective
positions on the issues.

The circuit court denied M. Fultz's notion, following a
hearing on May 16, 1995. M. Fultz filed the instant appeal from
that denial, as well as fromthe court's January 9, 1995 O der

The County filed its own notice of appeal in the matter.
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THE LAW
l.
The Disability Retirement Benefits

"Marital property" is nerely a term created to describe a
status of property acquired during marriage, which, however titled,
may give rise to potential inequity upon dissolution of marriage.
It is this inequity that is corrected by way of a nonetary award.
See Ml. Code (1984, 1991 Repl. Vol., 1995 Supp.), 8§ 8-205 of the
Fam |y Law Article (FL). Coupl es seeking to avoid the vagaries
att endant upon such an award often enter into agreenents whereby
these property issues, as well as matters of alinmony and child
support, are resolved. The right to make these agreenents,
sonetines terned property settlenent agreenents, is wthout

guestion. Shneider v. Shneider, 335 M. 500, 516 (1994); Grossman v.
Grossman, 234 Md. 139, 145 (1964); FL § 8-101. Indeed, FL § 8-105

provides the court with power to enforce the provisions of a
settl ement agreenent; an agreenent that has been incorporated, but
not nmerged, into the final decree, may be enforced as a judgnent or
as an independent contract. FL 8§ 8-105(a)(2). In the latter

instance, a settlenent agreenent is subject to general contract

| aw; Feick v. Thrutchley, 322 M. 111, 114 (1991) (quoting Goldberg v.
Goldberg, 290 Md. 204, 212 (1981)); Halev.Hale, 66 Ml. App. 228, 231

(1986); Blumv. Blum 59 M. App. 584, 593 (1984); see also Pumphrey v.
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Pumphrey, 11 Md. App. 287, 290 (1971). Particular questions nust be
resolved by looking first to the particular |anguage of the
agreenment at issue. Id. If that l|anguage is clear as to its
meani ng, there is no roomfor construction and it nust be presuned
that the parties neant what they expressed. Feick supra, 322 Ml. at
114; General Motors Acceptance Corp. v. Daniels, 303 M. 254, 261 (1985);
Bernstein v. Kapneck, 46 M. App. 231, 244, affd, 290 M. 452 (1980);
Saggese v. Saggese, 15 Md. App. 378, 388 (1972); seealso John F. Fader,
Il & Richard J. Glbert, Maryland FamilylLaw 8 16.1 (1990). The court

may not rewite the terms of the contract or draw a new one when
the terns of the disputed contract are clear and unanbi guous,

nmerely to avoid hardship or because one party has becone dissatis-

fied wwth its provisions. SeCanaras, 272 MI. at 350; Automatic Retailers
of Am., Inc. v. Evans Cigarette Serv. Co., 269 Ml. 101, 108 (1973); Kasten, 268
Ml. at 329; Metropolitan Life Ins. Co. v. Promenade Towers Mut. Hous. Corp., 84 M.
App. 702, 718, aff'd, 324 Md. 588 (1990); Sueberv.Arrowhead Farm Estates Ltd.

Partnership, 69 Ml. App. 775, 780, cert.denied, 309 Md. 521 (1987). |If,

however, a reasonably prudent person would consider the contract

susceptible to nore than one reasonable interpretation, it wll be
deenmed anbi guous. Satev. Attman/Glazer P.B. Co., 323 Md. 592, 605 (1991);
Truck Ins. Exch. v. Marks Rentals, Inc., 288 M. 428, 433 (1980); Promenade Towers,

84 Md. App. at 717; Board of Educ.v. Plymouth Rubber Co., 82 Ml. App. 9, 26-
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27, cert.denied, 320 Md. 505 (1990). In that case, the parties to a
witten contract will not be allowed to place their own interpreta-
tion on what it nmeans or was intended to nean; the test is what a
reasonabl e person in the position of the parties would have thought
that it nmeant. Satinev.Koier, 223 Ml. 417, 420 (1960); Berngein, 46 M.
App. at 245. A contract is not anbiguous nerely because the
parties thereto cannot agree as to its proper interpretation.

Turning to the case subjudice, the parties agreed: "[I]f, as and

when the husband retires, or is eigible for retirement, the w fe shall
receive . . . one-half of the nonthly pension and retirenent
benefits, specifically including all Cost of Living Adjustnents
(COLAS) thereon, earned during the marriage, to be calcul ated"
according to the Bangs Formula. (Enphasis added.) Before we nmay
address the issues raised, we nust first determne the scope of the
benefits upon which the parties agreed. |If the phrase, "pension
and retirenent benefits,” includes those benefits paid on account
of disability, M. Shaffer was entitled to participate in their
di sbursenent, if, as and when received, i.e, as of February, 1992.

Conversely, if the parties intended that "pension and retirenent
benefits" only enconpass those paid following a | engthy period of
service, Ms. Shaffer was not entitled to any benefits received by
her former husband until such tinme as he woul d have been permtted,
under 8 33-43(i)(1), to elect to continue receiving disability

paynments or to receive accrued vested retirenent benefits in lieu
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t her eof . In order to ascribe a nore precise description to the
benefits, we |look to several other cases that have addressed the
i ssue. 11

Pension benefits were first considered marital property, to
the extent accumul ated during marriage, in Deeringv.Deering, 292 M.

115, 128 (1984). Pension benefits were seen "as an economc
resource acquired with the fruits of the wage earner spouse's

| abors which would otherwi se have been utilized by the parties

during the marriage to purchase other deferred i ncone assets." Id

at 124. Wil e the Deering Court recognized that there existed a

"w de variety" of retirement plans, both public and private,
contributory and noncontributory, wth different vesting rules, it
stated that

[t]he domnant trend in this area of the |aw,
however, rejects such distinctions between
pensi on benefits when making the threshold
determ nation of whether a retirenent plan
constitutes marital property and postpones
consideration of the possibly contingent
nature of such rights until valuing the asset
or apportioning the marital property between
the parties.

1 1n so doing, we do not address those cases that involve
retirement plans adm ni stered under the Enpl oyee Retirenent
Security Act (ERISA), 29 U S. C. 8 1001 etseq., which "expressly
preenpts state | aw and conprehensively regul ates all aspects of
private pension plans." Deeringv.Deering, 292 M. 115, 125-26 n.8
(1984).



- 29 -
ld. at 126-27 (discussing Werv.Weir, 413 A 2d 638 (N. J. Super. C.
Ch. Div. 1980); Inre Marriage of Brown, 544 P.2d 561 (Cal. 1976) (en
banc)). Deering i nvol ved service-rel ated retirenent plans.

| n Lookingbill v. Lookingbill, supra, 301 Ml. 283, the Court of Appeals
was asked to determ ne whether a disability retirenment plan fel
within the holding in Deering. There, the Carroll County Fire

Departnment provided the husband with several pension plans, each
avai l abl e to hi munder certain circunstances, and two of which had
i nportance to the case. The first, a service retirenent plan, was
adm ni stered according to the enpl oyee's age and | ength of service.

The second, an accidental injury retirenment plan, permtted "a

fireman . . . [to] receive an allowance regardl ess of age or |ength
of service," id. at 284; the domnant factor was a work-related
injury. Shortly before the parties were divorced, the husband

retired by reason of a work-related injury and began receiving an
al l omance therefor. In making a nonetary award to the wife, the
trial court determ ned that the husband's pension benefits were
marital property and, accordingly, ascribed a value thereto for
pur poses of the award. In its opinion, the Court of Appeals
acknow edged that " pension benefits have beconme an increasingly
i nportant part of an enployee's conpensati on package which he or
she brings to a marriage unit. . . . [T]he pension right . . . may

wel | represent the nost val uabl e asset accunul ated by either of the

marriage partners.'" Id. at 287 (quoting Deering, 292 M. at 122-
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23). Echoing its | anguage in Deering, the Court found inapposite the

fact that the husband began receiving the disability benefits
before his divorce; "neither the fact of vesting nor the fact of

maturing i1s significant to a determ nation whether a pension is
marital property.” Id. at 288. |Indeed, "the contingencies to which

the paynment of [an] allowance may be subject are [also] not

significant to a determnation whether the pension is marital
property.” Id. at 289. Viewed in this light, "[p]ension paynents

are actually partial consideration for past enploynment whether the

maturity of the pension is contingent upon age and service or upon

disability." Id.; seealsoPrince George'sCounty Police Pension Planv. Burke, 321

md. 699, 705 (1991). While "Deering did not speak directly to
disability plans,” the Court stated, "its rationale and authorities
fully support the conclusion that a disability plan, in appropriate
ci rcunst ances, [*2 may constitute marital property." 301 Ml. at 289.

One such set of circunstances was presented in our recent case
of Lebacv.Lebac, 109 MJ. App. 396 (1996). There, in connection with

their divorce, the parties had executed a separation agreenent,

whi ch stated, in part:

12 The County remai ned appel | ant's enpl oyer throughout the
pertinent period of time. Accordingly, we do not here address a
situation in which the enployer, at the time of an enpl oyee's
di sablement, is different fromthe enployer during the marri age.
The resolution of that situation will have to await an appropri-
ate case.
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[When and if the [husband] shall be entitled
to receive retirenent benefits fromhis U S
Secret Service enploynent, the [wife], as
alternative payee, as and for marital proper-
ty, shall receive a sumequal to twenty per-
cent (20% of any paynent received by [the
husband] as a result of his enploynment by the
U S. Secret Service Uniforned D vision .
109 Md. App. at 399-400. Thereafter, the husband retired on
di sability and began receiving nonthly paynents therefor; the wife
recei ved no share of those benefits. Relying upon the agreenent,
she sought the entry of judgnent for her share thereof. I n
def ense, the husband maintained that his disability benefits were
in the nature of workers' conpensation and, because received
following the divorce, were not subject to equitable distribution.
We held that the husband's disability retirenment inconme was a
retirement benefit covered by the parties' separation agreenent.

Al t hough the pension plan under which the husband had retired was

a noncontributory one, i.e, it was funded solely by his enployer
id. at 406, we reiterated our observation in Ohmv.Ohm, 49 M. App.
392, 397 (1981) (quoting Inre Marriage of Rogers, 609 P.2d 877, 880,

modified, 615 P.2d 412 (Or. Ct. App. 1980)), that, "'[e]ven where
contributions have been nmade entirely by the enpl oyer, the courts
have concluded that retirenment benefits are a node of enployee
conpensation and as such are an earned property right of the
marriage.'" W then noted that, although the husband's participa-

tion in the pension plan was contingent upon his retirenment on
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disability, contingent interests have |long been recognized as
property in Maryland. 109 Md. App. at 406 (citing Lookingbill, supra,

301 Md. at 289). Because "his disability retirement rights were
acquired during his marriage," id. at 407, the fact that he was
actually disabled after the marriage did not bar the wife from
sharing therein. Wrthy of particular note is our dictum in Lebac:

"[We think that no matter how [the husband]'s retirenent benefits
are characterized, [the wfe] is entitled to twenty per cent of
them . . . [When the parties [executed their agreenent],

they were agreeing that no matter how characterized, [the hus-
band]'s retirement benefits are "marital property,' entitling [the
wife] to twenty per cent of them" Id. n.11 (bracketed materia

added) .

The parties in the case sub judice agreed that M. Fultz's
pension and retirenent benefits were marital property. W are,
thus, guided by that recital and need only determ ne whether the
trial court properly found that M. Fultz's disability paynments
were a retirenent benefit within the scope of their agreenent.

The cases we have discussed indicate that disability benefits
are in fact a type of retirenment benefit subject to equitable
di stribution, whether the pensioner is disabled before or after the
parties' divorce. Because the parties to the instant nmatter agreed
that M. Fultz's retirement benefits constitute marital property

that was to be divided upon receipt, the validity of Ms. Shaffer's
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claimto his disability benefits is pellucid. Mreover, by their
agreement, the parties contractually fixed their rights and
obligations attendant to the divorce, and M. Fultz may not now
challenge its terns nerely because he is dissatisfied with its
effects and/or his failure to define nore precisely those benefits
in which Ms. Shaffer would share. The parties placed their own
definition upon the anticipated benefits, and they nust abide by
that definition. However the paynents are characterized, the
parties' Separation Agreenent provided that Ms. Shaffer share in
any and all allowances paid to M. Fultz on account of his
retirement. The trial court did not err in finding Ms. Shaffer was
entitled to participate in the di sbursenent of those benefits. W
explain further.

Throughout the pendency of this matter, M. Fultz argued that,
as long as he was receiving a disability allowance, he was not
"retired" and Ms. Shaffer was not entitled to participate in any
di sbursenent of benefits. Not only does this position ignore the
cl ear | anguage of the Mntgonery County Code, but we al so cannot
agree that the parties intended that Ms. Shaffer would be conpl et e-
Iy disenfranchised in the event that M. Fultz's retirenent arose
from anything other than a |lengthy period of service. Had t hat
been the case, the parties would have included |anguage in the
Separation Agreenent duly restricting M. Shaffer's right to

benefits rendered solely on account of an extended period of
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service. Moreover, the absence of |anguage specifically excl uding
disability benefits from the phrase, "pension and retirenent
benefits," denonstrates that the parties intended any type of
pension and retirenment benefit to apply. The contractual |anguage
was all-inclusive. By its clear terns, it included any and al
pension rights and retirenment rights. Therefore, although M.
Fultz's right to receive disability paynments was contingent upon
his retirement on disability, it was still a right that, at |east
partially, accrued during the marriage by virtue of M. Fultz's
enploynment in the first instance, and Ms. Shaffer was entitled to
share therein.

We note further that M. Fultz |abored under a fundanental
m sconception about the inport of the ERS regul ations. Section 33-
43(i) (1) provides that, upon attainnment of a nenber's schedul ed
retirenent date, a nenber who is receiving a disability pension is
required to make an election in favor of continuation of those
benefits in lieu of accrued vested benefits, or in favor of
comenci ng recei pt of vested benefits and termnating disability
benefits. In either instance, the nenber may only receive one
pension. Therefore, to the extent that M. Fultz stated that Ms.
Shaffer could not share in any of his disability benefits, he was
m staken. Had he not died and were he to have el ected to continue
receipt of disability paynents, Ms. Shaffer would then necessarily

have been entitled to receive a share of those benefits, under the
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terms of the Separation Agreenent. M. Fultz could not have
unilaterally deprived his forner wife of her share of his retire-
ment benefits nerely by placing his own characterization upon his
disability allowances in order to avoid conpliance with their
agr eenent . See Lebac, supra, 109 Md. App. at 407 (The husband's
"perception that the separation agreenent provided otherw se is of
no consequence. . . . Were we to adopt [his] position, his
election of a disability retirement rather than a normal " service
retirement would leave [the wife] w thout recourse. We do not
believe that such a result was intended.").

M. Fultz also | ooked to correspondence transmtted between
counsel during finalization of the terns of the Separation
Agreenment to support his claimthat disability benefits were not
intended to be within the scope of "retirenent benefits."” Be that
as it may, the parties' final agreenent nmade no such distinction,
and we shall not ascribe such an interpretation to it. They agreed
t hat pension and retirenment benefits were marital property that
woul d be divided upon receipt. The trial court did not err in so
finding. M. Fultz's reliance upon the timng of the receipt of
his disability pension in opposing Ms. Shaffer's claimthereto was
simlarly mspl aced. He stated that "property acquired after the
divorce is non-marital property."” Wiile he was correct in so
stating, he overlooked the fact that he agreed otherwi se — he

agreed that his pension and retirenment benefits were, in fact,
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marital property. Moreover, to require a disability benefit to
mat ure before divorce for it to be subject to equitable distribu-
tion ignores the fact that contingent rights, i.e, the possibility
of receiving disability benefits, are a property right in Maryl and.
On this point, we are persuaded by M. Shaffer's argunent that
"[t]he fact that the right to receive the disability benefits
matured follow ng the divorce no nore defeats [her] right to her
share of the disability benefits than does the fact that M.
Fultz'[s] right to receive normal retirement benefits woul d have

al so matured follow ng the divorce."
I n maki ng our decision, we enphasize that it is based upon the
parties' agreenent. As we have indicated, FL 8 8-105 provides the
court with the power to enforce that agreenent. Actions in

derogation thereof shall be considered a breach of the terns of the
agreenent . | n Dexter v. Dexter, 105 M. App. 678 (1995), we were

presented with a simlar set of facts. There, we addressed the
husband' s breach of a settlenent agreenent, which provided the wfe
with a specified percentage of her fornmer husband's mlitary
pension "as, if, and when" paid to him 105 MJ. App. at 679. Wen
the husband retired (after the divorce), both he and his fornmer
w fe began receiving their respective share of the retirenent
benefits. Shortly thereafter, the husband voluntarily waived his
right to receive those benefits, thereby termnating their

di sbursement, in order to qualify for greater benefits, based upon
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disability. By his waiver, however, he had termnated the wife's
benefits; she did not receive any share of the disability benefits,
based upon a federal statute prohibiting the division thereof to
benefit a former spouse. The wfe thereafter requested that the
trial court reduce to judgnent its nonetary award based upon the
husband' s pension and order himto pay her suns in the future based
upon the percentage upon which they had agreed.

The trial court, recognizing that the wife was "[b]asically .

seeking to enforce the agreenent," id. at 682, stated, in part:
What | do see, though, is parties . . . enter-
ing into an agreenent in which both of them
contenplated . . . the husband would retire .
. . and the wife would receive 47.5 percent of
his retirement pay . . . and that is what they

bargai ned for, and that is what they intended
.. | find as a matter of fact that that is
mhat the parties intended.

. . . | think inplicit in an agreenent
is that both parties will take any and all
reasonabl e steps to carry out the intentions
of the parties as expressed by this agreenent.

: | amsure that it isn't fair.
It has the clear effect of depriving the .
. wife of a substantial portion of the
beneflts of this agreenent.

[I]f a reasonable interpretation

can be given . . . then that interpretation
should be given . . . although the husband had
an absolute right to pursue [disability]
benefits . . . , he couldn't do that and at

the sanme tine deprive the wife of the benefits
that she had bargained for under the agree-
nment .
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So what | findis that . . . the inplicit
terms of the agreenent would require the
husband to nmake the wi fe whole, and by doing
that he woul d have to pay her the anount that
they bargained for in order to not be in
breach of the agreenent, and he hasn't done

that, and so | find that he has breached the
agr eenent .

Id. at 683-84 (footnote and enphasis omtted; sone brackets and
om ssions in original).

In affirmng the trial court's judgnment, we stated that, under
the statute, the wife was not entitled to share in the greater
disability benefits, but was entitled to receive that which she
woul d have recei ved under the agreenent had the husband not wai ved
his right to the mlitary pension. It is particularly cogent that
the agreenent specifically referred to the division of the

husband's "mlitary pension” and no other. It is because the

husband had hindered his former wife's right to receive his military

pension that we considered himto have breached the agreenent and
hel d that,

under Maryland contract |law where . . . the
parties enter into an agreenent that one
spouse will receive a percentage of [specific]
pension benefits, on a periodic basis, when
t hey becone payable, and when . . . they are
al ready payabl e and bei ng paid, the pensioned
party may not hinder the ability of the
party's spouse to receive the paynents she has
bar gai ned for

Id. at 686.
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M. Fultz claimed that the trial court "ran afoul"” of our

holding in Dexter and asked us to direct the court to award M.

Shaffer that for which she bargained, i.e, that anmount of vested
accrued pension that accunul ated during the marriage. M. Shaffer
finds Dexer i napposite. W are inclined to agree with Ms. Shaffer.

Al t hough, in effect, M. Shaffer is seeking to enforce the
agreenent, it is an agreenent that specifically provides for a
division of all retirenment benefits, benefits that we have held
include disability benefits, unless they are expressly excluded.
As we have indicated, the agreenent in Dexter specifically provided
the wwife with a share in her husband's "mlitary pension," to the
apparent exclusion of all others. She had not contracted for a
right in any other pension plan, or in all pension plans avail able
to her former husband. Moreover, in Dexte, there were two separate
and di stinct pensions at issue —the mlitary pension and a pension
adm ni stered by the Veterans' Admnistration. In the case subjudice,
M. Fultz's benefits, service or disability related, emanated from
one source —the ERS. He did not need to reapply to anot her agency
or pension plan to continue receiving benefits. The ERS "consti -
tute[d] the only source of [M. Fultz]'s retirenment incone.
Therefore, he [was] receiving retirement benefits' as a "result of
his employnent . . .' [as provided for in the agreenent].

Consequently, [Ms. Shaffer]'s right to receive [a part] of [his]
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retirement benefits vested the nonment he retired." Seelebac, supra,
109 Md. App. at 407 (footnote omtted).

W hold, therefore, that the court properly enforced the
agreenent to provide Ms. Shaffer with a share in the disability
benefits. The court also properly calculated the amount of the
awar d. Accordingly, we shall therefore affirm that part of the

trial court's January 9, 1995 Order.

.
The 100% Joi nt and Survivor Annuity

The County appeals from that portion of the trial court's
ruling that ordered M. Fultz to elect a 100% joint and survivor
annuity in favor of Ms. Shaffer. Because of M. Fultz's untinely
death, this issue may be of significance in the distribution of his
estate. If the trial court erred in ordering that the election in
Ms. Shaffer's favor be made, M. Fultz's designation of his w dow
and two children stands. O herw se, M. Shaffer receives the
anmount of the survivor benefits to the exclusion of Ms. Fultz.

The County nmaintains that Ms. Shaffer is not now, and has not
been since February 21, 1990, eligible for designation as a joint
and survivor beneficiary. Section 33-44 provides for elections in
favor of spouses and children, see 8 33-44(a)(3), but not forner
spouses, the County cl ains. Ms. Shaffer argues that "[t]he
County's position is inconsistent and not supported by any

reasonable interpretation of applicable law." She states that,
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despite a provision in the ERS regul ati ons prohibiting paynent to
a former spouse of a share of an enployee-nenber's retirenent
benefits, such paynents are nade. By the sane token, she contin-
ues, the ERS should permt election of annuities and paynent
thereof to fornmer spouses.

It has been said that "the right to a survivor annuity is
incident to the marital relationship, and . . . such a right,

anal ogous to the right to the pension benefits thenselves, falls
within the definition of marital property contained in Deering v.
Deering, supra, 292 Mi. at 125." Pleasantv. Pleasant, 97 Md. App. 711, 725
(1993). W& went on to state in Pleasant that the decision to award
a survivor annuity to a fornmer spouse lies wthin the discretion of
the trial court. |Id. That case, however, involved a judicial award

of retirenment benefits, rather than an award pursuant to a
settlement agreenent. FL 8 8-105 provides the court with the power
to enforce a settlenent agreenent as an independent contract.
Therefore, whatever the validity of Ms. Shaffer's argunent in this
respect, whenever the parties define the limts of their rights and
obligations in a contract, the contract controls, and no discretion

is lodged in the court to weigh and apply the equities in conflict
W th such an agreenent. Hogspital for the Women of Maryland ex rel. Robert S Green,
Inc. v. United Sates Fidelity & Guar. Co.,, 177 Md. 615, 623 (1940). Under

the terns of the Separation Agreenent, the parties provided a

renedy in the event that M. Fultz failed to nmake the designation.
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They agreed that "his estate shall be liable to the wife for the
full amobunt of [M. Fultz]'s death benefits to which she would be
entitled.” M. Shaffer may not use the Separation Agreenent as a
sword to obtain a share of M. Fultz's disability benefits and as
a shield to avoid application of the renmedy upon which the parties
agreed. As was the case with M. Fultz, Ms. Shaffer's dissatisfac-
tion with her contractual decision to accept the alternate renedy
is not a basis upon which to ignore it. The trial court erred in
failing to rule that M. Shaffer's only recourse lay with the
Separation Agreenent. Mreover, with M. Fultz's death, he cannot
be ordered to do anything. Events have curtailed the ability of
the court to inpose orders on M. Fultz. O necessity, M. Shaffer
must | ook to the Separation Agreenment for relief, if any.

We caution that our holding is |limted to circunstances in
whi ch an agreenent establishing the parties' rights and obligations
attendant to their divorce has been executed. W make no comment
upon the effect of a noncontract-based judicial award to an
i ndi vidual of his or her fornmer spouse's retirenent benefits.

JUDGVENT AS TO DI SABI LITY BENEFI TS AF-
FI RVED; JUDGVENT AS TO ANNUI TY REVERSED;
COSTS TO BE PAID ONE- HALF BY APPELLANT

FULTZ AND ONE- HALF BY APPELLEE



