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This case is before this Court on remand fromthe Court of
Appeal s. The procedural and factual history of the case is
summari zed as foll ows:

Appel | ant, Paul B. Gal |l agher, is presently servingathirty-
four year sentence of inprisonment in the Comonwealth of
Virginia for securities fraud and security registration
of f enses. His conviction was based, in part, on an
i nvestigation conducted by appellee, the Securities Division of
the State of Maryland Ofice of the Attorney General (the
“State”). He has exhausted his direct appeals and is planning
to file a wit of habeas corpus in Virginia. Anticipating that
records conpiled during the investigation conducted by the State
would “be wuseful to [his] petition,” appellant subnmtted a
request for <copies of letters contained in the State’'s
investigatory file. The State released 58 of the requested
docunents, but wi thheld 82, claimng that they were exenpt under
t he Maryl and Public Information Act (the “MPIA”), Maryl and Code
(1984, 1996 Repl. Vol., 1998 Cum Supp.), 88 10-611 through 10-
628 of the State Governnent Article (“S. G)

On January 27, 1997, appellant filed a conplaint in the
Circuit Court for Baltinmore City, seeking a wit of mandamus to
conpel disclosure of the 82 docunents that had been wi thhel d by
the State. On May 5, 1997, the court denied the notion to

conpel production of the docunents, but ordered the State to
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submt a Vaughn index describing each document withheld.! On
June 9, 1997, the State filed a Vaughn index. After a hearing
on June 20, 1997, the court ordered the State to submt a
revi sed Vaughn index, which it did on July 28, 1997.

Appel lant filed a sunmary of objections to the State’s MPI A
exenption cl ai ns. After a hearing on Decenber 12, 1997, the

court directed the State to submt the docunents for an in
canera review. Only 51 of the 82 docunments in question were

submtted to the court. On May 14, 1998, the court filed an
order with regard to those 51 docunents. As a prelimnary
matter, the court noted: “Since my reason in each case wll
mrror either the State’s position or the plaintiff’s argunent,
| will not repeat sane in each instance.” The court then made
the foll ow ng general observations:
1. I am satisfied that i nt er-agency
conmuni cation includes agencies of
other states and Dbecause of the
implicit assurance of Its non-
privileged dissem naiton, the attorney

privilege was not wai ved.

2. An inter-agency menorandum can be in a
correspondence fornmat.

A “Vaughn index” requires a custodian of records “to present a sufficiently detailed
description and explanation to enable the trial court to rule whether agiven document, or portion
thereof, is exempt without the necessity of an in cameraingpection.” Cranford v. Montgomery
County, 300 Md. 759, 779, 481 A.2d 221 (1984)(citing Vaughn v. Rosen, 484 F.2d 820
(D.C. Cir. 1973), cert. denied, 415 U.S. 977, 39 L.Ed.2d 873 (1974)).



-4-

3. | regard a conmunicati on about a non-
public |egal perspective, tactic or
approach to be, in nost instances, an
i nvestigative procedure.

4. It is obvious that the Attorney General
of Maryland has been in communication
with simlar offices in other states.
This is not a confidential fact. Nor
is it unknown that such conmuni cation
woul d include some sharing of status

i nformati on. Such  conmmuni cati ons,
unless they are regarding attorney
| egal pr ocedur es, strat egy and

i npressions, are not protected from
revel ati on.

5. When the context of a docunent conveys
an attorney’s reaction, question, idea,
or I npressi on regarding a | egal

procedure, it can be w thheld pursuant

to 8 615. The nature of the transfer

was considered also as to whether it

was inplicitly Ilimting its future

di sposition.
The court issued an order outlining each item requested and
directed the State to disclose a total of 17 of the docunents
and aut horized the wi thhol ding of 34 docunents.

Thirty of the remaining 31 docunents were subsequently
submtted to the court. On June 10, 1998, the court issued a
suppl enmental order, authorizing the State to withhold all 30 of
t hose docunents. The court subsequently issued an order
directing that the order of June 10, 1998, be regarded as the
final order for purposes of appeal. On July 9, 1998, appell ant

filed a Notice of Appeal to this Court. On August 29, 1998, the
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court issued a second supplenental order, acknow edging that it
had revi ewed the | ast document and ordering that it be w thheld
by the State.

I n an opinion dated August 31, 1999, this Court held that
because all the records at issue were part of an investigatory

file and because appellant was a “person in interest” as defined
by the Public Information Act, the only exenption applicable to
the docunments was 810-618(f)(2). See all agher v. Attorney
CGeneral, 127 Md. App. 572, 736 A.2d 350 (1999). We affirmed the
trial court’s judgnent insofar as it had applied 810-618(f)(2)
to authorize the non-disclosure of certain docunents, but
reversed the trial court as it had denied inspection based on
ot her exenptions under the Act. We remanded the case to the
trial court with directions to reevaluate docunents that had
been wi t hhel d pursuant to 810-615, 10-617, and 10-618(b), and to
det ermi ne whet her 810-618(f) (2) authorized their non-di scl osure.
The Court of Appeals granted certoriari and reversed,
hol ding that “nothing in the | anguage or history of the Public
| nformati on Act supports the view that, when the records are
contained within an investigatory file, 810-618(f)(2) displaces
all other exenptions in the statute.” It concl uded:
[ Al s the | anguage and | egi sl ative history of

the Public Information Act makes clear, if
any exenption under 8§810-615, 10-616, or 10-
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617 is applicable to a particular record,
then it nust be withheld. Moreover, if the
record is exenpt wunder the provisions of
8§10-618, including 8 10-618(f)(2), then it
may be withheld at the discretion of the
cust odi an.

Ofice of the Attorney General v. Gallagher, 359 Ml. 341, 753

A. 2d 1036 (2000). Section 10-615 pernmits denial of inspection of
the public record if:
(1) by law, the public record is privileged
or confidential; or
(2) the inspection would be contrary to:
(i) a State statute;
(i1) a federal statute or a
regulation that is issued under
the statute and has the force of
| aw;
(ii1) the rules adopted by the
Court of Appeals; or
(iv) an order of a court of
record.

Section 10-616 generally denies inspection of certain
specific records including, but not Ilimted to, adoption
records, retirement records, and hospital records. No deni al
was based on 8§10-616.

Section 10-617 generally denies inspection of a part of
public record that contains specific information including, but
not limted to, medi cal and psychol ogi cal i nformation,

conmer ci al information, and |icensing informtion. Sever al

docunents were wthheld based, in part, on 810-617 wth
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reference once to 810-617(d), which provides:

(d) Commercial information. — A custodian
shall deny inspection of the part of a
public record that contains any of the
foll ow ng i nformation provi ded by or
obtained from any person or governnmental
uni t:

(1) a trade secret;
(2) confidential comercial information
(3) confidential financial information;

or
(4) confidenti al geol ogi cal or
geophysi cal i nf or mati on.
Section 10-618 relates to “perm ssible denials.” At issue

in this case are § 10-618 (b) and (f), which provide:

(b) Interagency and intra-agency docunents.
— A custodian may deny inspection of any
part of an interagency or intra-agency
letter or nmenorandum that would not be
available by law to a private party in
litigation with the unit.

(1) I nvestigations. - (1 Subject to
paragraph (2) of this subsection, a
custodi an may deny i nspection of:

(i) records of i nvesti gations
conducted by the Attorney General,
a State's Attorney, city or county
attorney a police departnent, or a

sheriff;

(i) an I nvestigatory file
conpiled for any other |[|aw
enforcement, judicial,
correctional, or prosecution

pur pose; or

(tii)records t hat contain
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intelligence i nformati on or
security procedures of t he
At t or ney Ceneral , a State’s
Attorney, a city or county
attorney, a police departnent, a
State or | ocal correctiona

facility, or a sheriff.

(2) A custodian may deny inspection by a
person in interest only to the extent that
t he i nspection woul d:

(i) interfere with a valid and
proper | aw enforcenent proceeding;
(ii) deprive another person of a
right to a fair trial or an
i npartial adjudication;

(iii) constitute an unwarranted
i nvasi on of personal privacy;

(iv) disclose the identity of a
confidential source.

(v)discl ose an i nvestigative
t echni que or procedure;

(vi) prejudice an investigation;
or

(vii) endanger t he life or
physi cal safety of an individual.

The Court of Appeals remanded the case to this Court “to
deci de issues raised by the parties but not addressed by the
Court of Special Appeals.” Id. To that end, we find it useful
to set out our prior findings and the issues raised by
appel | ant.

In his appeal, appellant nade three all egations of error.
First, he asserted that the trial court erred “when it
consi dered exenption clainms other than 810-618(f)(2).” In this

Court’s prior opinion, we found in favor of appellant on this



-O-
issue and reversed, in part, the trial court’s ruling. The
Court of Appeals reversed this aspect of our ruling but, to the
extent that we found that the trial court was not clearly
erroneous in wthholding certain docunents based on 810-
618(f)(2), that ruling still stands.

The second issue rai sed by appellant in his appeal was that
“the lower court erred when it found that a communi cation about
a non-public |legal perspective, tactic or approach nmay be an
investigative procedure under 810-618(f)(2)(v).” Appel | ant
cites federal case |law, asserting that 810-618(f)(2)(v) was
intended to extend to “information regardi ng obscure or secret
techni ques” and that it was not intended to enconpass “ordi nary
manual s or procedures unless they include confidential details
of |l aw enforcenment prograns.” See Docal v. Bennsinger, 543 F.
Supp. 38, 48 (M D. Pa. 1981); Jaffe v. C.I.A , 573 F. Supp. 377,
387 (D.D.C. 1983).

VWhile we agree that federal case law states that the
“investigative techniques and procedures” |anguage of FO A
Exenption 7(e), 5 U S.C. 8552(b)(7)(E), is not designed to
excl ude what is “already well known to the public,” we find that
the trial court properly interpreted the correspondi ng Maryl and
provision as it applied to this case. In its menoranda, the

trial court stated that it regarded a conmunicati on about a
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“nonpublic legal perspective, tactic or approach” constituted
“Iin nost instances, an investigative procedure.” (Enphasi s

added.) The trial court’s qualification of “nonpublic” and “in

nost i nstances” indicates its recognition that —certain
information, i.e., that which is commonly known to the public,
woul d not be protected. Its detailed findings outlining each

docurment individually make it <clear that the trial court
exam ned each docunent to determ ne whether it constituted a
“non public” investigative technique or procedure, and whether
it should be withheld. Having reviewed those docunents, we find
no error on the part of the trial court.

Appellant’s third challenge is to the trial court’s finding
that “inter-agency comrunication includes agencies of other
states and because of the inplicit assurance of its non-
privileged dissem nation the attorney privilege was not wai ved.”
Again, we find no error.

The case of Cranford v. Montgonmery County, 300 Md. 759, 481
A. 2d 221 (1984), outlines three elenents that must be satisfied
under the 8618(b) exenption to deny the right of inspection.

The Custodian nmay deny the right of
i nspection to

1. interagency or intra-agency
menor anduns or letters

2. which would not be avail abl e by
law to a private party in
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litigation with the agency

3. if disclosure to the applicant

mnuld be contrary to the public

i nterest.
Cranford, 300 M. at 771. The Cranford Court expressly
recogni zed the applicability of the attorney work product
privilege under 8618(b). The Cranford Court stated: “Cases
deci ded under FO A (b)(5) indicate that the agency nenoranda
exenption enbraces various privileges. ... By analogy to FO A,
[ MPIA 8618(b)] also includes the attorney work product
privilege.” ld. at 772-773. The Court also cited F.T.C .
Golier, Inc., 462 U S. 19, 103 S.Ct. 2209, 76 L.Ed.2d 387
(1983), for the proposition that the privilege continues after
litigation ends. The Court reasoned that because attorney work
product materials are discoverable under Md. Rule 2-401(c) only
upon a showi ng of substantial need, it would not be “routinely”
di scoverable and thus “not available by law to a party in
litigation with the agency.”

Further, the Cranford Court opined that when a trial court
has determ ned that such a privilege applies, “the third el enent
of [8618(b)] will typically be satisfied, namely, disclosure to
the applicant would be contrary to the public interest.”

Cranford, 300 Md. at 776. It reasoned that “[t]here is a public

i nterest which underlies each | egally recogni zed privil ege and,
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if the privilege applies, it would be at best difficult to say
t hat an agency decision to withhold was contrary to the public
interest.” Cranford, 300 MI. at 776. Thus, we disagree with
appellant’s assertions that the attorney work privilege is not
enbodied in the 8618(b) exenptions, or that the disclosure of
such documents would not be contrary to the public’s interest.

Appel | ant asserts that the “appel | ees have never rai sed any
of the privileges that are recognized in Maryland and set forth
in wvl. Cts & Jud. Proc. Code Ann. 88 9-108 to 9-112(1998).” As
we stated above, the Cranford Court expressly stated that the
attorney work product privilege is enbodied within the 8618(b)
exenptions. Thus, the applicable privileges are not limted, as
appel l ant contends, to those exceptions enuniciated in Ml. Code
(1974, 1998 Repl. Vol.), 88 9-108 to 9-112 of the Courts &
Judi ci al Proceedings Article.

It is apparent from the record that the appellee asserted
the attorney work product privilege fromthe onset. In aletter
dated October 30, 1990, the Attorney General asserted that
numer ous docunments requested were withheld based on the attorney
wor k product privilege. Again, this privilege was asserted in
a letter dated Decenber 17, 1996, from the Attorney General’s
office to M. Rosenfield, which provided:

The bal ance of the file, 50 pieces of
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correspondence, are withheld from access or
pr oducti on. These docunents, interagency
menor anda which are part of the Division's
investigative file, involve the exchange of
information and |egal theories sought as
part of the devel opment of the case and are
privil eged as att orney wor k product
reflecting the legal theories and nental
i npressions of the Division attorneys; they
are protected fromdi scl osure under S.G 10-
615(1) and 618(b).

Appel | ant asserts that the docunments are not interagency
menor anda because they are conmunications between Maryl and
Assi stant Attorney General MCafferty and various officials of
governnmental organizations in other states and the federal

governnment, but we are not persuaded. In Cranford, the Court of
Appeals held that a report conmpiled by an independent
consultant, who is neither an “agency” nor an enployee of a
governnental agency, may still enjoy the attorney work product
protection under 8618(b). It reasoned that until it has been
determned that the agency intends to call the independent
consul tant as an expert witness at trial, any report made by the
consul tant woul d be protected fromdi scovery under the attorney
wor k product privil ege and therefore would al so enj oy protection
from disclosure under MPI A 8618(b). See Cranford, 300 M. at
783-84. Simlarly, in Ryan v. Dept of Justice, 617 F.2d 781,
790 (D.C. Cir. 1980), the District of Colunbia Court of Appeals

addressed the i ssue of whet her documents that were subnmtted to
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t he Departnent of Justice by United States Senators “who are not

agencies within the neaning of the FOA,” could be terned
“interagency” or “intra-agency” nenoranda under the anal ogous
federal provision. The Court reasoned:

VWen interpreted in light of its
pur pose, however, the |anguage of [FO A]
Exenption 5 clearly enbraces this situation.
The exenption was created to protect the
del i berative process of the government, by
ensuring that persons in an advisory role
would be able to express their opinions
freely to agency decision-mkers wthout
fear of publicity. In the course of its day
to day activities, an agency often needs to
rely on the opinions and recommendati ons of
tenmporary consultants, as well as its own
enpl oyees. Such consultants are an integral
part of its deliberative process; to conduct
this process in public view would inhibit
frank discussion of policy matters and
likely inmpair the quality of decisions.

* % %

Unquesti onabl y, ef ficient gover nnent
operation requires open discussions anong
all government policy-mkers and advisors,
whet her those giving advice are officially
part of the agency or are solicited to give
advice only for specific projects. Congress
apparently did not intend “interagency” and
“intra-agency “ to be rigidly exclusive
terms, but rather to include any agency
docunment that is part of the deliberative

process. ... VWhen an agency record is
subm tted by outside consultants as part of
the deliberative process, and it was

solicited by the agency, we find it entirely
reasonabl e to deemthe resulting docunent to
be an “intra-agency” nenorandumfor purposes
of det ermi ni ng t he applicability of
exenpti on 5. Thi s common sense
interpretation of “intra-agency” to
accommodate the realities of the typical



-15-

agency del i berative process has been
consistently followed by the courts.

Ryan, 617 F.2d at 790-91. See also Ofice of the Governor v.
Washi ngt on Post Conpany, 360 Md. 520, 552, 759 A 2d 249 (2000)
(citation omtted), where the Court of Appeals found that
t el ephone bills and the governor’s scheduling records did not
constitute “inter-agency or intra-agency letter or nenoranda,”
stating that “courts have held that the exenption is limted to
docunments created by governnment agencies or agents, or by
outside consultants called upon by a governnent agency ‘to
assist it in internal decision making.’ ”

Applying this reasoning to the present case, we concl ude
t hat menoranda subm tted by agenci es of other states, as well as
federal organizations as part of the deliberation process, may
qualify as “interagency or intra-agency” nenoranda under
8618(Db). To adopt appellant’s argunment and hold that
conmmuni cati ons between the Maryland Attorney General’s O fice
and various officials of other states and federal organizations
engaged in simlar investigations and |litigation do not
constitute nmenoranda exenpted from disclosure under 8618(b)
woul d unnecessarily inmpede Maryland's ability to participate in
mul ti-state investigations and litigation.

Appel | ant next asserts that M. MCafferty “waived the
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[attorney work product] privilege by sharing her thoughts and
wor k product w thout ensuring its non-dissem nation by the
recipients.” Citing In re Doe, 662 F.2d 1073, 1081 (4th Cir. M.
1981), cert. denied, 455 U S. 1000, 102 S.Ct. 1632, 71 L.Ed.2d

867 (1982), appellant contends that “nothing on the face of
t hose documents” indicates MCafferty sought to limt the
di ssem nati on of those docunents, and, therefore, he reasons
that the appellee waived its right to claimthe attorney work
product privilege. W are not persuaded.

It is uniformy held that under the common interest rule,
parties with shared interests in actual or pending litigation
against a comon adversary mmy share privileged information
wi thout waiving their right to assert the privilege. The rule
has its roots in the joint defense privilege pertaining to
crimnal defendants, and is designed to facilitate the “free
flow of information fromclient to attorney” and to aid in the
devel opnent of joint strategies. Inre Grand Jury Subpeanas, 89-
3 & 89-4, John Doe 89-129 (Under Seal), 902 F.2d 244, 248-9 (4th
Cir. Va. 1990). “*So long as the transferor and transferee
anticipate litigation agai nst a cormmon adversary on the sanme or
simlar issues, they have a strong common interest in sharing
the fruit of the trial preparation efforts.”” Inre United M ne

Wor kers Enpl oyee Benefit Plans Litig., 159 F.R D. 307 (D.D.C
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1994) (quoting United States v. Anerican Tel. & Tel. Co., 642
F.2d 1285, 1298-1300 (1980)). See also In re Santa Fe Int’

Corp., __ F.3d __, (No. 01-40421), 2001 U.S. App. LEXI S 24053
(filed Novenber 7, 2001). While we agree that “rel ease of
otherwi se protected material without an intent to limt its
future disposition mght forfeit work product production” under
Doe, at 1081, whether a waiver has occurred depends on the
“circunstances surrounding the disclosure of privileged
docunments to a jointly interested third party.” G and Jury, 902
F.2d at 249. The common interest rule focuses on “the
rel ati onship between the transferor and the tranferee at the
time that the confidential information is disclosed.” United
M ne Workers, 159 FRD 307, 314. The divergence of the parties’
interests “over the course of litigation does not necessarily
negate the applicability of the comon interest rule.” United
M ne Workers, 159 F.R. D. 307, 314 (D.D.C. 1994). Nor does the
rule require a guarantee of confidentiality on the part of the

transf eree. United M ne Wrkers, 159 F.R D. at 315, n.®6.

A close reading of the trial court’s opinion reveal s that
the trial court properly interpreted the common interest rule

and applied it to the circumstances of the case. In its
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findings of May 14, 1998, the trial court recognized that the
Attorney General’s O fice shared information, including status
i nformation, with other states and that such shared
conmuni cations are not generally protected fromrevelation. The
court further recognized, however, that, when the conmunication
conveyed “an attorney’s reaction, question, idea, or inpression
regarding a |l egal procedure,” it could be withheld. The trial
court also stated that “the nature of +the transfer was
considered as to whether it was inplicitly limting its future

di sposition.” Based on “inplicit assurance of confidentiality,”
the trial court believed that McCafferty did not intend to waive
the attorney work product privilege when she shared i nfornmation
with agencies of other states. The fact that other
jurisdictions, did, in fact, subsequently disclose these
docunents has no bearing on whether McCafferty intended to waive
the privil ege.

In Iight of our holdings above, we discern no error in the
trial court’s recognition and application of the appropriate
| egal principles to its review of the docunents. This limts
our review to (1) whether the trial court had an “adequate
factual basis for the decision rendered” and (2) “whether upon

this basis the decision reached was clearly erroneous.” See

Gal | agher v. Ofice of the Attorney General, 127 M. App. 572,
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736 A.2d 350 (1999). Here, the trial court conducted an in
camara review of each docunent and therefore had an adequate
factual basis to make its deternmi nations. As for the renmining
docunments, wth the exception of one, we hold that the
justifications are adequate to wi thhold the docunents. Although
we may not have made the sane factual determ nations, we cannot
say that the trial court was clearly erroneous. As to docunment
nunmber 20 of the Revised Vaughn Index, we conclude that the
second paragraph should be redacted and this docunent nade

avai l abl e to appell ant.

JUDGVENT AFFIRMED I N PART AND
REVERSED | N PART. CASE REMANDED TO
THE CIRCU T COURT FOR FURTHER
PROCEEDI NGS CONSI STENT W TH THI' S
OPI NI ON

COSTS TO BE PAI D THREE- FOURTHS BY
APPELLANT AND ONE- FOURTH BY
APPELLEE.



