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John Gal | agher appeals froma judgnment of the Crcuit Court
for Baltinore County that granted Joan @all agher, appellee, an
absolute divorce, awarded her indefinite alinony, granted her a
marital award, and awarded her attorneys’ fees. M. Gllagher’s
appeal raises issues regarding the award of indefinite alinony,
nmonetary award, and attorneys’ fees. W shall affirmthe judgnent

of the trial court.

|. THE FACTS

Appel  ant and appellee were married in 1987. At the tinme of
their marriage, appellee had been married twice before and
appel | ant had never been nmarri ed. Appel  ant was a professiona
ganbl er and investor, and appell ee worked as a secretary and sal es
cl erk.

Wiile married, appellant continued to work as a professional
ganbl er and investor. There also was testinony that appellant
acted as a “facilitator,” one who assists another in placing bets
on sporting events. Appellant testified that he nmade approxi mately
$50, 000 per year from personal bets and as a facilitator. He
stated he expected a decrease in his income because he would no
| onger be acting as a “facilitator,” as appellee’ s counsel had
i nformed himthat such conduct was illegal. Appellee continued to
work during the marriage and, at the tinme of the divorce, had a

part-tinme job from which she earned $12, 827 per year.



Appel | ee introduced, over appellant’s objection, the testinony
of Regis Burke, a Certified Public Accountant. M. Burke was
of fered as an expert witness in the areas of taxation, accounting,
finance, and asset valuation and was accepted as an expert by the
court. Appellant never objected to M. Burke s credentials as an
expert wtness; appellee’s objection related solely to the
summaries that were prepared by the expert wtness from the
financi al documentation and testinony given by appellant.

M. Burke testified extensively regarding the sunmaries he had

prepared relative to appellant’s cash flow and assets. He
testified that appellant “spent well in excess of what he reported
as inconme in each given year.” For exanple, M. Burke testified

that in 1995, appellant spent approximately $31,375 nore than his
reported incone. M. Burke testified that some of his assets

however, were cashed in during that tine period and that this would
have given appellant additional liquidity. M. Burke testified
that this added liquidity could have been used to pay for the
personal expenditures that exceeded his incone, but he could not
make a determnation as to “what proportion was spent on living
expenses and what proportion was rolled over into an investnent
account.”

In the court’s nmenorandum opinion, it granted appellee an
absolute divorce on the grounds of adultery. The court also
determned the parties’ marital and non-marital property and val ued
t hat property. The court determned the parties’ respective
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inconmes and ultimately nmade a nonetary award. It noted it was
difficult “to determne precisely M. Gallagher’s incone given the
nature of his business” and that “[s]everal exhibits were intro-
duced in an attenpt to persuade the Court that M. Gllagher’s
i ncome exceeds that which is reported on his tax returns.” The
court al so stated:
M. Gallagher testified that in the past, his
per sonal wagering produced a $50, 000 per year net incone,
but presently, the amount produced is only $25,000. He

further testified that his present incone from*“facili-
tating” is $30,000 per year.

The Court is persuaded that M. Gall agher has net
income from personal wagering and “facilitating” in
excess of $80, 000 per year.

M. Gallagher s approaching social security
benefits eligibility. However, considering the nature of
his business, it is not likely he will be forced to
retire any tine soon, barring any “unforseen |egal
intervention.”

M. Gallagher lists his nonthly personal |iving
expenditures at $3630. 00. Ms. Gal |l agher attacks this
figure, arguing that it is artificially lowto conformto
his grossly understated earnings. [Footnote omtted.]

After considering the factors set forth in section 8-205 of
the Famly Law Article, the court granted appellee a nonetary award
of $175, 000. In making this award, the court noted: 1) the
“marriage cane to an end because of the adultery commtted by M.
Gal | agher;” 2) “Ms. Gallagher’s physical health is nore limting
than M. @Gl lagher’s physical health;” 3) “[w hen the parties |lived

together, M. Gallagher was the major nonetary contributor while
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Ms. Gallagher wused her earnings for her personal needs and
desires;” 4) Ms. @Gl lagher relinquished her full-time enploynment at
the insistence of M. @Gallagher; and 5) “[b]Joth parties nade sone
nonnonetary contributions, mainly, the inportant contribution of
conpani onshi p.”

The trial court also awarded appellee indefinite alinony in
t he anmount of $1,500 per nmonth. In doing so, the court acknow -
edged that both parties were accustoned to a high standard of
living. The court also noted that, follow ng the nonetary award,
appel | ee woul d have $380,778 in assets while M. Gallagher woul d
hol d assets totaling $267, 117. It noted appellee’ s incone was
$19,937 and her investnent incone would increase due to the
monetary award while appellant’s would decline. The trial court
further stated: “However, there is every reason to believe, and the
court so finds, that M. Gallagher’s earned income from his
business will continue to be substantially greater than that of Ms.
Gal l agher.” It also found that the “respective |iving standards of
the parties will be unconscionably disparate.”

Finally, the court granted appellee attorneys’ fees of
$20,684.95. It specified that appellee had substantial justifica-
tion for prosecuting the proceeding and noted the financial
resources of the parties.

At a later hearing on April 23, 1997, after the judgnment of
divorce was entered and this appeal taken, appellee s counsel
requested that the court reduce the marital award and counsel fees
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to judgnment. Appellant’s counsel asserted that the court | acked

jurisdiction to do so because he had filed an appeal to this Court

and such a filing had divested the trial court of jurisdiction

The court reduced the marital award to judgnent, finding that doing

so was collateral to the initial judgnment which was appeal ed.
Appel  ant presents three questions on appeal:

|. Ddthe circuit court err in nmaking a nonetary award
and granting indefinite alinony?

1. Did the circuit court err in granting an award of

attorney fees and other costs to Ms. Levine [appellee’ s

former counsel]?

I11. Didthe circuit court have jurisdiction to reduce

the nonetary award to judgnent?

1. DI SCUSSI ON

In the resolution of this case, we shall examne A) the

nmonetary award; B) the award of alinony; C the award of counse

fees; and D) the reduction of the nonetary award and counsel fees

to judgnent.

A.  Mnetary Award
Appellant’s primary assignment of error concerning the
monetary award relates to the trial court’s determnation that his
i ncone was approximately $80,000 per year. He gives nmultiple
reasons as to why the trial court erred in its determnation of his
then current inconme and argues that this error resulted in an

exor bi tant nonetary award.



We note initially that appellant has not raised any contention
as to the characterization and valuation of the marital property.
H's only argunent relates to his incone.

Before addressing appellant’s various argunents, we shall
state the law applicable to the granting of a nonetary award
Maryl and | aw requires that the trial court undertake a three-step
process prior to granting a nonetary award:

(1) the trial court nust initially characterize all

property owned by the parties, however titled, as either

marital or nonmarital; (2) the court shall then determne

the value of all marital property; and, finally, (3) the

court may then nmake a nonetary award as an adj ustnent of

the parties’ equities and rights in the marital property.
Strauss v. Strauss, 101 M. App. 490, 501 (1994)(citations
omtted), cert. denied, 337 MI. 90 (1995); see also Mi. Code (1984,
1991 Repl. Vol, 1997 Supp.), 88 8-203 to 8-205 of the Famly Law
Article (FL). Wth respect to this last step in the process, the

court nust consider the follow ng factors:

(1) the contributions, nonetary and nonnonetary, of
each party to the well-being of the famly;

(2) the value of all property interests of each
party;

(3) the econom c circunstances of each party at the
time the award is to be made;

(4) the circunstances that contributed to the
estrangenent of the parties;

(5) the duration of the marri age;
(6) the age of each party;

(7) the physical and nental condition of each party;
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(8) how and when specific marital property or
interest in the pension, retirenent, profit sharing, or
deferred conpensation plan, was acquired, including the
effort expended by each party in accunulating the marital
property or the interest in the pension, retirenent,
profit sharing, or deferred conpensation plan, or both;

(9) the contribution by either party of property
described in 8 8-201(e)(3) of this subtitle to the
acquisition of real property held by the parties as
tenants by the entirety;

(10) any award of alinony and any award or other
provision that the court has nade with respect to famly
use personal property or the famly honme; and

(11) any other factor that the court considers
necessary or appropriate to consider in order to arrive
at a fair and equitable nonetary award or transfer of an
interest in the pension, retirenent, profit sharing, or
deferred conpensation plan, or both.

FL & 8-205(b).

An appellate court, when an action has been tried wthout a
jury, “will not set aside the judgnent of the trial court on the
evidence unless clearly erroneous, and will give due regard to the
opportunity of the trial court to judge the credibility of the
W tnesses.” M. Rule 8-131(c).

The decision whether to grant a nonetary award is
generally within the sound discretion of the trial court.
Neverthel ess, even wth respect to a discretionary
matter, a trial court nust exercise its discretion in
accordance with correct |egal standards.

It is inportant that courts not |ose sight of th[e]
history and purpose [of the equitable distribution
statute] when maki ng decisions about marital property.
The “function [of the nonetary award] is to provide a
means for the adjustnent of inequities that may result
fromdistribution of certain property in accordance with
the dictates of title.”



Al ston v. Alston, 331 M. 496, 504-06 (1993) (citations omt-
ted) (footnotes omtted)(sone alterations in original).

We shall next exam ne appellant’s specific allegations of
error regarding the trial court’s grant of a nonetary award. W
note all of appellant’s assertions of error relate to his and
appel l ee’s incone, factors two and three of section 8-205(b) of the

Fam ly Law Article.

1. Overestimation of Incone Based on Condom ni um Sal e

Appel l ant argues the court erred in calculating his inconme
because it failed to consider that the sale of his Wst Pal m beach
condom nium resulted in a |oss. In support of this argunent,
appel lant notes the court stated: “Plaintiff exhibit 23 reveals
that in 1995, he had a total incone of $48,633 and net proceeds
fromthe sale of stock in the anbunt of $117,702.” He argues that
all of the $117,702 did not come fromthe sale of stock and that
some of that amount cane fromthe sale of his Wst Pal m Beach hone.
The sale of this hone, however, created a |loss, as reflected on his
tax return.

W believe that whether the $117,702 canme from the sale of
stock or fromthe sale of the condomniumis irrelevant. Wile the
court may have m sspoken as to the anmpbunt and the nature of net
proceeds that resulted fromthe two sales, it is clear the court
did not consider these proceeds in setting appellant’s incone. In

maki ng a determ nation as to appellant’s inconme, the court nerely
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stated it was persuaded “that M. Gallagher has net incone from
personal wagering and ‘facilitating’ in excess of $80,000 per
year.” The trial court did not refer to any sales of assets in
setting appellant’s then current incone. Accordingly, any argunent
relating to the $117,702 is not relative to the court’s determ na-
tion of inconme. Additionally, appellant alleges no error in regard
to his assets and characterization of those assets as marital or

nonmarital property.

2. Overestimation of inconme based on stock sales
Appel | ant makes sim | ar argunments as those nade above rel ative
to the sale of the condom nium He asserts the court erred in
stating that appellant had net proceeds fromthe sale of stock in
t he anpbunt of $117, 702 because this anpbunt resulted fromboth the
sale of stock and the sale of the condom nium For the reasons
not ed above, we need not address this argunent. As we stated, the

court did not consider the $117,702 in setting appellant’s incone.

3. Testinmony of M. Burke
Appel | ant next chal |l enges the testi nony of appellee’ s expert,
M. Burke. Appel l ant presents a two-fold argunment; first he
asserts that M. Burke did not testify as an expert wtness and
second, that M. Burke's testinony was specul ati ve.
As initially noted, appellant never objected at trial to M.

Burke's qualifications. |In fact, appellant did not elect to voir



dire the witness prior to his testinony. Appellant’s sole
objection at trial related to the introduction of certain reports
prepared by the expert that were used to explain the assets, cash
flow, and inconme of appellant. As to these reports, appellant’s
counsel argued they were inadm ssible because they had not been
presented to himprior to trial; appellant did not challenge the
expert wtness’ testinony. Accordingly, appellant’s argunment is
not preserved for our review. See MI. Rule 8-131(a). Neverthe-
| ess, appellant’s argunents are without nerit. W explain.

As to his first argument, appellant asserts that the tria
court stated: “‘[t]Jurns out [M. Burke] is only a fact witness. He
hasn’t becone one who gave an opinion as an expert[.]’” Appellant
directs this Court to page 860 of the extract for this statenent.
We have been unable to discern whether this statenent was nmade by
the trial court because the extract does not contain a page 860.
We believe, however, the testinony of M. Burke was proper expert
W tness testinony.

Al t hough the court may have m sstated that M. Burke did not
testify as an expert wtness, we believe his testinony was
qualified as such. The nunerous, conplex, financial transactions
i n which appell ant was involved required that an expert, such as a
Certified Public Accountant, be consulted in order to determne the
nature and extent of appellant’s incone and expenditures. It is

clear that M. Burke testified as to appellant’s incone and



expenditures and traced certain assets held in various bank
accounts. He also took certain statenments and i nconme tax records
and drew fromthem conclusions. This is precisely what experts do.
Maryl and Rul e 5-702 provides: “Expert testinony nay be admtted .

if the court determnes that the testinmony will assist the
trier of fact to understand the evidence or to determne a fact in
issue.” M. Burke's testinony clearly did so in the instant case.
Accordingly, we believe M. Burke properly testified as an expert.

As to the speculative nature of M. Burke s testinony, the
transcript clearly shows M. Burke was careful to draw only certain
conclusions from the information he obtained. For exanple, M.
Burke testified that appellant spent approximately $31, 375 nore
than his incone in 1995. The wi tness, however, carefully noted
that he could not determ ne where this additional noney nay have
come fromand indicated that it could have conme from proceeds that
were obtained from the sale of other assets during that year.
There are many other instances where the witness refused to draw
specul ative concl usions and indicated nerely what the accounts and
records showed. W do not believe that the expert’s testinony was
unfairly speculative. W also note that the court nmade no nention
of this testinony when determ ning appellant’s incone. Accor d-

ingly, the trial court did not err.

4. Facilitating Incone



Appel lant lastly asserts, as to the nonetary award, that the
trial court erred in determ ning his incone because it considered
income fromfacilitating, an endeavor he was not engaged in at the
time of the granting of the marital award.

Appel lant testified that he was facilitating during the first
few nonths of 1996. Wile he clearly denied facilitating at the
time of the trial, the court was not required to accept his
testinmony. Under Maryland Rule 8-131(c), we shall “not set aside
the judgnent of the trial court on the evidence unless clearly
erroneous, and will give due regard to the opportunity of the trial
court to judge the credibility of the witnesses.” W stated in
Hol | ander v. Hol |l ander, 89 Mi. App. 156, 175 (1991)(quoting Shapiro
v. Chapman, 70 M. App. 307, 318 (1987)), that “‘[t]he trier of
fact is not bound to accept the testinony of any witness even if it
is uncontradicted.’”” Additionally, appellee testified that the
income reported on the parties’ tax returns did not adequately
reflect the incone appellant earned fromhis ganbling activities.
Based on all this evidence, the court did not err in determning

appellant’s incone or determning a marital award was warrant ed.

B. Indefinite Alinony Award
Appel l ant al so presents nunerous argunents relating to the
trial court’s grant of indefinite alinony to appell ee. Atria

court may grant indefinite alinony if it finds that:



(1) due to age, illness, infirmty, or disability,
the party seeking alinony cannot reasonably be expected
to make substantial progress toward becomng self-
supporting; or

(2) even after the party seeking alinmony wll have
made as nmuch progress toward becom ng sel f-supporting as
can reasonably be expected, the respective standards of
living of the parties will be unconscionably disparate.
FL 8 11-106(c). In order to make a fair and equitable alinony
award, the court considers:

(1) the ability of the party seeking alinony to be
whol ly or partly self-supporting;

(2) the tine necessary for the party seeking alinony
to gain sufficient education or training to enabl e that
party to find suitable enpl oynent;

(3) the standard of living that the parties estab-
lished during their marriage;

(4) the duration of the marri age;

(5) the contributions, nonetary and nonnonetary, of
each party to the well-being of the famly;

(6) the circunstances that contributed to the
estrangenent of the parties;

(7) the age of each party;

(8) the physical and nental condition of each party;

(9) the ability of the party from whom alinony is
sought to neet that party's needs while neeting the needs
of the party seeking alinony;

(10) any agreenent between the parties;

(11) the financial needs and financial resources of
each party, including:

(i) all income and assets, including property
t hat does not produce incone;



(i1) any award nade under 88 8-205 and 8-208 of
this article;

(i11) the nature and amount of the financi al
obl i gati ons of each party; and

(iv) the right of each party to receive
retirement benefits; and

(12) whether the award woul d cause a spouse who is
a resident of a related institution as defined in
8 19-301 of the Health - General Article and from whom
alinony is sought to becone eligible for nedical assis-
tance earlier than woul d ot herwi se occur.
FL 8 11-106(b).

We shal |l address appellant’s contentions individually.

1. Income fromFacilitating

Appel | ant makes nunerous interesting argunments regarding his
income from facilitating as it relates to the alinony award.
Appel | ant essentially asserts that by including the noney earned
fromfacilitating in determning his total incone, the trial court
has required himto continue in this illegal occupation.

Appel  ant m sperceives the trial court’s order in this case.
As we noted above, section 11-106(b)(11) requires the trial court
to consider the financial resources of a party before granting
alinmony. In the trial court’s order, it attributed to appell ant
approxi mately $80,000 in incone during the year. Appellant asserts
that this anount includes inconme fromfacilitating and that he has
stopped this type of activity, so his income cannot be $80, 000.

As we perceive the trial court’s order, the court obviously
believed that appellant continued facilitating despite his
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contentions that he no |onger engaged in this type of activity.
The trial court nakes credibility determ nations, and in this case
evidently made a determ nation that appellant was not credible.
The trial court did not require that appellant remain in this type
of work; it found that appellant continued to engage in this type
of activity. |If appellant is able to show at a later point in tine
that he no |longer engages in facilitating, this may constitute a
circunstance allowng for a nodification in the alinony award

Unfortunately for appellant, he was not able to persuade the trial
court that he was not engaged in such activity at the tine of
trial, and it was from his current activities that the court
determ ned appellant’s inconme. Accordingly, the trial court did

not err.

2. Potential Incone

Appel | ant asserts the trial court, inits determnation of the
alinony award, considered his potential inconme, not his actua
i ncome. As we have expl ai ned above, appellant did not persuade the
court that he no |onger was engaged in facilitating. The court
took into consideration actual incone from this activity and
appel lant’s earnings from his ganbling activities. Accordingly,
appel l ant’ s assertion that the court did not determne his actual

i ncone is inaccurate.



3. Application of 8§ 11-106
Appel lant’ s | ast assertion of error in regard to the alinony
award relates to the trial court’s application of section 11-106 of
the Famly Law Article. He asserts nunerous errors in the
application of the factors listed in section 11-106. Bef ore
addressing appellant’s contentions, we shall examne the tria
court’s order in regard to the alinony award. The order provides:

The parties enjoyed a fairly high standard of
['iving. They dined out regularly and traveled fre-
quently. Considering the nonetary award made to M.
Gal | agher, she will have assets totaling $380,778. M.
Gl | agher will have assets of $267,117.

Ms. Gallagher’s 1995 total income was $19, 937. Her
i nvestnent income will increase by virtue of the nonetary
awar d. On the other hand, M. Gllagher’s investnent
inconme wll decline. However, there is every reason to
believe, and the court so finds, that M. Gllagher’s
earned inconme from his business wll continue to be
substantially greater than that of M. Gall agher.

The court is persuaded that Ms. Gall agher can again
becone enpl oyed but because of her health, age, education
| evel and lack of enploynent skills beyond sales and
secretarial, she wll not have an incone |evel sufficient
to maintain a standard of living simlar to that enjoyed
during the marriage. Under these circunstances, the
court is persuaded that the respective living standards
of the parties will be unconscionably disparate.

There can be no doubt that M. Gallagher can neet
the needs of Ms. Gallagher from his business. The Court
has determ ned his incone to be in excess of $80, 000 per
year, nore than that is only limted by his efforts.

Therefore, indefinite alinony is awarded in the
amount of $1,500 per nmonth. [Footnotes omtted.]



a. Presunption against indefinite alinony

Appel l ant correctly notes that the | aw favors rehabilitative
al i nrony over indefinite alinony. See Tracey v. Tracey, 328 M.
380, 391 (1992). In Tracey, the Court of Appeal s stated:

[ T] he purpose of alinmony is not to provide a lifetine

pensi on, but where practicable to ease the transition for

the parties fromthe joint married state to their new

status as single people living apart . . . . The concept

of alinmony as a life-long support enabling the dependent

spouse to mai ntain an accustoned standard of |iving has

| argely been superseded by the view that the dependent

spouse shoul d be required to becone sel f-supporting, even

though that mght result in a reduced standard of [iving.
328 Md. at 391.
The court, however, may award indefinite alinony if
(1) due to age, illness, infirmty, or disability,

the party seeking alinony cannot reasonably be expected

to make substantial progress toward becomng self-

supporting; or

(2) even after the party seeking alinmony wll have

made as nmuch progress toward becom ng sel f-supporting as

can reasonably be expected, the respective standards of

living of the parties will be unconscionably disparate.
FL § 11-106(c).

It is clear the court made both of the findings contained in
section 11-106(c), even though only one such finding is required in
order to grant indefinite alinony. The court was “persuaded that
Ms. @l |l agher can agai n becone enpl oyed but because of her health,
age, education level and | ack of enploynent skills beyond sal es and
secretarial, she will not have an inconme level sufficient to

mai ntain a standard of living simlar to that enjoyed during the



marriage.” |In addition, the court noted that despite the marital
award, “the respective living standards of the parties will be
unconsci onably disparate.” W cannot say that these determ nations
were clearly erroneous. Accordingly, the court had authority to

award indefinite alinmony based on its findings and did not err.

b. Appellee s Incone

Appel | ant next asserts the trial court erred because it “never
determned wth any specificity [appellee’s] expected future
earnings, and failed altogether to quantify her expected future
i ncone from other sources.”

Wth respect to appellee’ s incone |evel, the court explicitly
noted that appellee | acked marketabl e enpl oynent skills and found
that the nost she probably could earn was the sanme anount she
earned during the previous year. This anount was found to be
approxi mately $12,827 in wages and investnent incone of approxi-
mately $7,110 for a total of $19,937. W believe this finding was
sufficiently specific with respect to appellee’s incone.

Appel | ant al so argues the court failed to quantify appellee’ s
future earnings, especially inlight of the marital award granted
by the court. He cites Newman v. Newran, 71 M. App. 670 (1987),
and Rosenberg v. Rosenberg, 64 Ml. App. 487, cert. denied, 305 M.
107 (1985), in support of his contention. More specifically,
appel lant faults the trial court for failing to assign a nunerical

value to any incone that may be generated fromthe marital award.
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We do not believe Newran and Rosenberg require that the trial
court assign a nunerical value to inconme that may be earned froma
marital award. In both of those cases, the trial court failed to
consi der any inconme that could have been generated by the marital
award in setting the amount of alinony. |In the case sub judice,
the trial court clearly considered the effect of the marital award
on appellee’s incone. It stated: “Her investnent incone wll
increase by virtue of the nonetary award. On the other hand, M.
Gal l agher’s investnent inconme wll decline.” Accordi ngly,
appellant’s claimis without nerit as the court clearly addressed
the effect of the nonetary award prior to granting alinmony to

appel | ee.

c. Oher § 11-106(b) Factors

In addition to the nonetary factors di scussed above, appell ant
asserts the court failed to consider other factors such as the
| ength of marriage and other equitable considerations in granting
appel lee indefinite alinony. W stated in Hollander, 89 M. App.
at 176:

We cannot reverse the judgnment of the trial judge unless

we conclude his findings were clearly erroneous or that

in awardi ng alinony, he abused his discretion.

The trial judge . . . is not required to use a
formal “checklist” but may declare an award for alinony

in any way that shows consideration of the necessary
factors.



The trial court, inits witten nenorandum clearly considered
all of the relevant factors in section 11-106(b) of the Famly Law
Article in granting the indefinite alinony award. W cannot say it

abused its discretion.

C. Counsel Fees

Section 11-110 of the Famly Law Article gives the court the
authority to award “reasonabl e and necessary” expenses associ ated
with a proceeding for alinony. Before awarding a party expenses,
the court must consider “(1) the financial resources and financial
needs of both parties; and (2) whether there was substanti al
justification for prosecuting or defending the proceeding.” FL
§ 11-110(c).

In its nmenorandum the trial court, granting appellee
reasonabl e and necessary expenses, stated:

Cearly, there was substantial justification for M.
Gal | agher to prosecute this proceeding. She net with
consi derabl e resi stance along the way from M. Gl agher.
She has proven her claim of adultery and persuaded the
court on the issue of nonetary award and al i nony.

The court has considered the testinony of the
parties and has examned the exhibits, particularly
Plaintiff exhibit 18. The work and expenses required to
properly prosecute this case were reasonably necessary.
The fees charged by the | awers and ot her professionals
are reasonable for the work done.

The court again considers the financial resources of
the parties to determ ne how much of these expenses can
be reasonably born[e] by each party. Consi dering the
nmonetary award, the award of alinony, the assets of the
parties, and the respective incone of the parties, M.



Gal | agher is ordered to pay the sumof $25,000 toward M.
Gal | agher’ s expenses.

Appel l ant asserts that many of the fees associated with the
prosecution of this case by appellee were unjustified. He notes
the deposition of Ms. Kelly Carney, appellant’s alleged m stress,
the private investigator fees, the testinony of M. Burke,
appel l ee’s expert financial wtness, and the counsel fees of
appel l ee’ s attorney.

As is clear fromthe trial court’s nmenorandum opinion, the
court considered the two requisite factors of section 11-110(c) of
the Famly Law Article. Appellant’s only argunent relates to the
reasonabl eness of such fees. As to the deposition of M. Carney
and the investigator fees, the information gathered from these
sources, although nmuch was not used at trial, was necessary to
establish appellee’s ground for divorce. As we indicated previ-

ously in this opinion, M. Burke s expert testinony was relevant

and helpful in determning appellant’s assets, incone, and
expendi t ures. Finally, as to the counsel fees, we stated in
Hol | ander that “a detailed |list of expenses is not necessary. ‘A

chancellor may well be able to appraise the value of an attorney’s
services on the basis of the record and his own know edge and
experience w thout an account of the nunber of hours spent by the
attorney.’” 89 Ml. App. at 177-78 (quoting Hol ston v. Hol ston, 58

Md. App. 308, 326, cert. denied, 300 M. 484 (1984)). e,



t herefore, conclude that the granting of expenses for the prosecu-

tion of the alinony claimproperly were awarded.

D. Reduction of Mnetary Award and Fees to Judgnent

Appel lant’s | ast assertion of error relates to the entry of a
judgnent for the nonetary award in favor of appellee and for
counsel fees in favor of appellee’s fornmer attorney by the circuit
court during a later hearing. Appel l ant avers the court was
wi t hout authority to reduce these anmounts to judgnent because he
had entered a Notice of Appeal to this Court that deprived the
circuit court of jurisdiction.

Wth respect to the nonetary award, the trial court stated in
its menorandum opinion and order that the anount was “payable in
cash, in two equal installnments, due on Decenber 31, 1996 and
February 28, 1997.” 1In regard to the necessary fees and expenses,
the court stated that “[t]he sum of $20,684.95 is to be paid
directly to Ms. Gallagher’s attorney within thirty days hereof, and
t he bal ance of $4,315.05 shall be paid directly to Ms. @Gall agher
not | ater than Decenber 31, 1996.~

At an April 24, 1997 hearing, the trial court reduced the
monetary award and the attorney’s fees to judgnent. Appel | ant
asserts the court was without jurisdiction to do so because he had
filed a notice of appeal to this Court.

Section 8-205(c) of the Famly Law Article provides that

“[t]he court may reduce to a judgnent any nonetary award nade under
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this section, to the extent that any part of the award is due and
ow ng.” Li kew se, section 11-110(f) of the Famly Law Article
states: “As to any anmount awarded for counsel fees, the court may:
(1) order that the anount awarded be paid directly to the | awer
and (2) enter judgnment in favor of the lawer.” As is clear, the
trial court has the authority to reduce to judgnment any nonetary
award due and owi ng and attorney’s fees to be paid directly to the
| awyer .

The interesting issue presented by appellant is whether the
trial court, after a notice of appeal has been filed, has the
authority to reduce to judgnent a marital award that beconmes due
and owi ng at sonme point after the initial order providing for the
nonetary award was granted.?

In Mdayton v. Mcd ayton, 68 Ml. App. 615 (1986), we exam ned
the phrase “due and owi ng” as used in present section 8-205(c) of
the Famly Law Article. W stated:

A nmonetary award, unlike a judgnment at |law, is not

based upon any antecedent debt or obligation, but is a

present adjustnent of equities existing at the tine of

the award. 1In granting such an award, the chancellor’s

di scretion extends not only to the amount of the award

but also the nmethod of paynent. The entire award can be

made i medi ately due and payable or all/or part of it can

be nade payable in the future. Subsection [(c)] of § 8-
205 authorizes the court to reduce to a judgnent any

! It seens appellant would agree that the trial court would have

the authority to reduce to judgnent a marital award so |long as the
judgnent was entered prior to the notice of appeal. He is
concerned only with the court reducing a nonetary award to judgnment
after the filing of a notice of appeal.
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nonetary award granted under § 8-205(a), but only “to the
extent that any part of the award is due and ow ng.”

Senate Bill 604 (1978) originally contained a
provision (8 3-6A-05(c)) that a nonetary award *“shal
constitute a judgnent.” That | anguage was stricken,

however, and the current |anguage of 8§ 8-205[(c)] was

substituted for it. 1978 MI. Laws, ch. 794. This change

indicates that the Legislature intended that only those
decrees for nonetary awards then due and owing in the
sense of then imediately payable could be reduced to

judgnents under 8§ 8-205[(c)].

ld. at 622-24 (citations omtted).

Al t hough Mcd ayton gives us insight as to whether an initial
monetary award constitutes a final judgnent, it does not answer
whet her the court has the authority to reduce to judgnent a
monetary award due and owing after a notice of appeal has been
filed. Both parties cite to Kirsner v. Edel mann, 65 Ml. App. 185,
192-93 (1985), in which we stated:

It is well settled that “[a]fter an appeal has been
perfected, [the appellate court] is vested with the

excl usi ve power and jurisdiction over the subject matter

of the proceedings, and the authority and control of the

| ower court with reference thereto is suspended.” The

| ower court may act only with respect to collateral or

i ndependent nmatters not relating to the subject [matter]

of the appeal. [Gtations omtted; brackets in original].

Al t hough the parties both agree on the applicability of this
general rule, they disagree as to its effect on this case.
Appel | ant asserts the judgnent entered on April 24, 1997, was not

collateral to the subject matter of the appeal. Appellee asserts



that the subsequent judgnent was collateral to the issues on
appeal .

The subject nmatter of this appeal, as it relates to this
issue, is the grant of the nonetary award, the anount of the
nmonetary award, and the award of litigation expenses. The |ater
trial court proceeding and judgnent did not concern the anount or
the award of the nonetary award or the anount or the award of
[itigation expenses. The proceedings at issue involved whether
appellant had paid the nonetary award and litigation expenses as
directed by the trial court’s previous order. These anounts, not
havi ng been paid by appellant, caused a judgnent to be entered
against him As we perceive this case, the subsequent reduction of
the nonetary award and counsel fees to judgnent was a coll ateral
matter. Accordingly, the trial court properly reduced to judgnent
the nonetary award then due and owing and the counsel fees to

j udgment .

I11. CONCLUSI ON
W affirm the judgnent of the trial court that granted
appel l ee a nonetary award, indefinite alinony, and counsel fees.
W likewse affirm the trial court’s reduction of the nonetary
award and counsel fees to judgnent.
JUDGMENT AFFI RMED; COSTS

TO BE PAI D BY APPELLANT.



