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Appel l ant/ nortgagee, G E. Capital Mirtgage Services, Inc.
(“GECAM'), appeals a decision by the Crcuit Court for Prince
George’s County denying its notion for judgment of possession
whi ch had been filed after GECAM successfully bid for the property
of appel |l ee/ nortgagor, Samuel J. Edwards, Jr., at a foreclosure
sale. GECAM poses two questions on appeal, which we have reordered
and rephrased as foll ows:

l. Notw t hstanding the subsequent
ratification of the foreclosure sale, does the
appeal present an issue of significant public
i nportance which is likely to arise often?

1. Is a secured party entitled to
enforce its right of possession pursuant to
Rule 14-102 prior to ratification of the
forecl osure where the secured party is the
pur chaser and the deed of trust provides for
the right to possession?

We answer both questions in the affirmative and reverse.

FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 27, 1992, Edwards refinanced his property at 3007
Brodki n Avenue in Fort Washington with GECAM Edwards secured the
debt with a deed of trust. Wen he defaulted on the | oan, GECAM
appoi nted substitute trustees and initiated forecl osure proceedi ngs
inthe Crcuit Court for Prince George’ s County.

The forecl osure sal e took pl ace on Cctober 6, 2000. CGECAM was
t he hi ghest bidder at the sale, and the trustees accepted its bid.

On Cct ober 18, 2000, prior to ratification of the sale, GECAM

filed a Mdtion for Judgnment of Possessi on Requesting Order Prior to

Ratification of Sale (the “motion”). CECAM asserted that it was
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t he purchaser at the foreclosure and that “[ o] nce t he nort gagee was
in default, novant was entitled to possession.” The notion
specifically provides that “[i]f the sale reported herein has not
been ratified by the tinme the notion is decided, novant requests
that the Order of Possession provide that no wit of possession
issue until ratification of the sale[.]” The court entered a show
cause order on Decenber 19, 2000, and held a hearing on March 2,
2001. At the hearing, the court summarily, and w thout
expl anation, denied GECAM s notion as “premature at this tine.”
The sale was ratified on March 14, 2001. GECAMti nely appeal ed t he
court’s denial of its notion on April 2, 2001. Edwar ds has not
participated in the appeal.
DISCUSSION
I. Mootness

“A case is noot when there is no longer an existing
controversy between the parties at the tine it is before the court
so that the court cannot provide an effective renedy." Coburn v.
Coburn, 342 M. 244, 250, 674 A 2d 951 (1996). Moot cases are
general ly di sm ssed without a decision on the nerits. Coburn, 342
Ml. at 250. In rare instances, however, we address a noot case if
it "presents 'unresolved issues in matters of inportant public
concern that, if decided, wll westablish a rule for future

conduct,' or the issue presented is 'capable of repetition, yet
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evading review.'" Stevenson v. Lanham, 127 M. App. 597, 612, 736
A.2d 363 (1999) (citations onmtted).

At present, there is apparently no longer an existing
controversy, because the sale was final and all ownership rights in
t he property have passed. See Janoske v. Friend, 261 Md. 358, 365,
275 A.2d 474 (1971) (quoting Lannay v. wilson, 30 M. 536, 550
(1869)); Union Trust Co. v. Biggs, 153 Ml. 50, 137 A. 509 (1927);
In re Denny, 242 B.R 593 (Bankr. D. M. 1999) (citing In re
DeSouza, 135 B.R 793 (1991)). Therefore, we nust determ ne
whet her, as GECAM contends, the issue presented is “capable of
repetition yet evading review”

GECAM states in its brief that notions for judgnent of
possession filed prior to ratification are treated differently in
different circuit courts. GECAM al | eges, for exanple, that the
Circuit Courts in Prince George’s County and Calvert County wl|
not consider a notion for possession until after ratification,
whereas “[s]everal other counties and Baltinore City use a Show
Cause Order but not with a hearing, except as may arise under the
ci rcunst ances of a particular case.” According to GECAM in nost
cases, a sale is ratified shortly after a show cause hearing and
before this Court woul d have an opportunity to revi ewthe denial of

a notion.!?

' Motions for judgment of possession are appealable interlocutory orders pursuant to Md.
Code Ann. (1973, 1998 Repl. Vol.), § 12-303(1) of the Courts and Judicial Proceedings Article,
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Pursuant to Rule 14-102, which governs judgnments awarding
possessi on, and which we will discuss in nore detail below, “the
procedure shall be governed by Rule 2-311.” Rule 2-311 reads, in

pertinent part:

(a) Generally.- An application to the
court for an order shall be by notion which,
unl ess made during a hearing or trial, shal
be made in witing, and shall set forth the
relief or order sought.

(b) Response.- Except as otherw se
provided in this section, a party agai nst whom
a notion is directed shall file a response
within 15 days after being served with the
notion, or wthin the tine allowed for a
party's original pleading pursuant to Rule 2-
321(a), whichever is later.... If a party
fails to file a response required by this
section, the court may proceed to rule on the
not i on.

* k%

(f) Hearing - Other motions.- A party
desiring a hearing on a notion, other than a
nmotion filed pursuant to Rul e 2-532, 2-533, or
2-534,12 shall so request in the notion or
response under the heading "Request for
Hearing." Except when a rule expressly
provides for a hearing, the court shal
determ ne in each case whether a hearing wll
be held, but it may not render a decision that
is dispositive of a claimor defense without a
hearing if one was requested as provided in
this section.

In this case, the noti on was uncontested. Pursuant to Rule 2-

311(f), the court has the discretion to determ ne whether a hearing

which reads, in pertinent part: “A party may appeal from any of the following interlocutory
orders entered by a circuit court in a civil case: (1) An order entered with regard to the
possession of property with which the action is concerned].]”

? Rule 2-532 refers to motions for judgment notwithstanding the verdict; Rule 2-533
concerns motions for new trial; and Rule 2-534 refers to motions to alter or amend a judgment.



-5-
IS necessary on a notion. According to GECAM however, the Crcuit
Court of Prince Ceorge’s County always requires a hearing on
notions for judgment of possession instead of eval uating each case
to determ ne whether a hearing is warranted. |In other words, the
court has abrogated the discretion provided to it pursuant to the
Rul e. As recognized by the Court of Appeals, the failure to
exercise discretion is, itself, an abuse of discretion. See
Merritt v. State, 367 M. 17, 27, 785 A 2d 756 (2001) (and cases
cited therein).
In light of the delay that naturally occurs when a hearing is
set, we agree with GECAMthat, by the tinme a hearing is held and a
notion is denied, the tine for ratifying the foreclosure sale m ght
be near or have passed. Pursuant to Rule 14-305(e):
The court shall ratify the sale if (1) the
time for filing exceptions pursuant to section
(d) of this Rule has expired and exceptions to
the report either were not filed or were filed
but overruled, and (2) the court is satisfied
that the sale was fairly and properly made. |f
the court is not satisfied that the sale was
fairly and properly made, it may enter any
order that it deens appropriate.
Exceptions nmust be filed within thirty days after the date of
a notice of sale or the filing of the report of sale. Rule 14-
305(d) (1). In cases such as this one, where no exceptions were
filed, ratification could occur quite quickly. Consequently, sales

m ght frequently be ratified before we are able to address the

nmerits of the denial of a notion for judgnent of possession.
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repetition yet evading review,” and will

case.

W review a court’s denial of a notion for judgnent

possessi on for abuse of discretion.

Md.  App.

predecessor to Rule 14-102).
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we are persuaded that the issue is “capable of

IT. Was the Motion Properly Denied

(a) Generally. \Whenever the purchaser of
an interest in real property at a sale
conducted pursuant to these Rules is entitled
to possession, and the person in actual
possession fails or refuses to deliver
possession, the purchaser may file a notion
requesting the court to enter a judgnent
awar di ng possessi on of the property. Except as
ot herw se provided in this Rule, the procedure
shal |l be governed by Rule 2-311.

(b) Service. The notion shall be served
on the person in actual possession and on any
ot her person affected by the notion. If the
person was a party to the action that resulted
in the sale or to the instrunment that
aut hori zed the sale, the notion my be served
in accordance with Rule 1-321. O herw se, the
noti on shall be served in accordance with Rule
2-121, and shall be acconpanied by a notice
advising the person to file a response to the
notion within the tine prescribed by sections
(a) and (b) of Rule 2-321 for answering a
conpl ai nt.

To invoke the rule, the purchaser nust show that

property was purchased at a forecl osure sale,

entitled to possession,

See Billingsley v. Lawson,

713, 726-27, 406 A.2d 946 (1979) (citing Rule 637,

Rul e 14-102 reads as foll ows:

(1)

address the nerits of the

of
43

t he

t he

(2) the purchaser is

and (3) the person in possession fails or

refuses to relinquish possession. Here, it is undisputed that
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CECAM bought the property at a forecl osure sale. Al though Edwards
did not contest the notion, we can al so assune that he refused or
failed to relinquish possession of the property. Qherw se, there
would be no need for the notion. The question then becones
whet her, under such circunstances, GECAMwas entitled to possession
before ratification.
GECAM s argunent turns on the interpretation of Rule 14-102.
It argues that nothing in the Rule forbids a purchaser who is
entitled to possession from requesting a judgnent awarding
possessi on. Wen we interpret the Maryland Rul es, we use the sane
rul es and canons as we would in construing a statute. Pickett v.
Sears, Roebuck & Co., 365 MJ. 67, 78-79, 775 A . 2d 1218 (2001). Cur
goal in interpreting the Rules is to determ ne and effectuate the
intent of the drafters. See Mayor and City Council of Baltimore v.
Chase, 360 Md. 121, 128, 756 A 2d 987, 991 (2000). “To this end,
we begin our inquiry with the words of the statute and, ordinarily,
when the words of the statute are clear and unanbi guous, according
to their comonly understood neaning, we end our inquiry there
al so.” Chesapeake and Potomac Telephone Co. of Maryland v.
Director of Finance for Mayor and City Council of Baltimore, 343
Mil. 567, 578, 683 A 2d 512 (1996). “If persuasive evidence exists
outside the plain text of the statute, we do not turn a blind eye
toit.” Adamson v. Correctional Medical Servs., Inc., 359 Ml. 238,

251, 753 A 2d 501 (2000) (citing Kaczorowski v. Mayor of Baltimore,
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309 M. 505, 514, 525 A 2d 628, 632 (1987)). Mor eover, “[e]ven
where t he | anguage of the rule is plain and unanbi guous, ... we may
consider ‘relevant case |law and appropriate secondary authority’

to ‘place the rule in question in the proper context.'”
Pickett, 365 MI. at 79 (citing Johnson v. State, 360 Md. 250, 265,
757 A 2d 796, 804 (2000)).

The pl ai n | anguage of Rul e 14-102 does not require a purchaser
to wait until after ratification before filing a notion
Neverthel ess, the circuit court denied the notion because GECAM s
“request for judgnent of possession is premature at this tine.”

The Court of Appeal s has expl ained Rule 637, the predecessor
to Rule 14-102, as foll ows:

Rule 637 was adopted in 1957. |t
suppl anted the procedural provisions of Code
(1951) Art. 75, 8 99. The statute referred to
"a wit in the nature of a wit of habere
facias possessionem.” It is explained in 2
Poe, Pleading & Practice 8 618 (Tiffany ed.
1925) that "[t]his wit is the appropriate
remedy to conpel and enforce obedience to a
final judgnment in e ectnment . . . and has | ong
been in use as a comon-law judicial wit. It
has, however, a w der scope under several Acts
of Assenbly . . . ." Further explanation is
contained in Mller, Equity Procedure 8§ 530
(1897), which states:

"The act of 1825, ch. 103, sec. 1,
first gave authority to the court of
chancery to issue a wit in the
nature of a wit of habere facias
possessi onem The act related only
to sal es under process of execution;
it did not apply to any other
process. The act was renedial in
its character and was to Dbe
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liberally construed, al t hough
confined to specified cases. The
evil intended to be renedied by the
act was that debtors and those
cl ai m ng under them after a sal e of
their lands by the sheriff, held on
to their possession until ousted by
the tedious process of ordinary
j udi ci al proceedi ngs, thus depriving
purchasers, for years, of the |ands
they had paid for." I1d. at 623.

A wit of assistance has been described
as "the equitable equivalent to the wit of
possessi on which issues at law -- the wit of
habere facias possessionem"” See 7 C. J.S.
Assistance, Writ of 88 1, 10 (1937), and 6 Am
Jur. 2d Assistance, Writ of 88 1-2 (1963).

Seek v. Winters, 270 Mi. 715, 720, 313 A 2d 453 (1974).
“ISlection 99 of article 75 of the Code provides for the
judicial procedure under which wits in the nature of habere facias
possessionem may be applied for to the court in which the
forecl osure proceedi ngs are pending, by a purchaser at a nortgage
sale.” Watson v. Home Owners’ Loan Corp., 176 Md. 36, 41, 3 A 2d
715 (1939). Rule 637 “supplanted” this statutory provision,
stating, in pertinent part:
(a) Application. This Rule shall apply
where | ands or tenenents shall be sold by any
sheriff or constable, by virtue of process or
execution froma court, or by a trustee under
the decree of a court, or by a trustee by
appoi ntnment of an insolvency court, or by a
trustee under any voluntary deed of trust, or
by a nortgagee under any power in a nortgage,
or by an executor or any other person under a
power ina wll.

(b) writ to Be Against Privies of Debtor,
etc. |f the debtor naned i n such executi on or
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decree, his surviving spouse or heirs who are
parties to the proceedings in which such
execution was issued or such decree passed,
the insolvent grantor or nortgagor in said
deed of trust or nortgage, or any person

hol di ng under said debtor, insolvent grantor
or nortgagor, or any person hol di ng under said
debtor, insolvent grantor or nortgagor by

title subsequent to the judgnent, decree,
i nsol vent proceedings, deed of trust or
nortgage, or any person claimng under the
devisor of will, shall be in actual possession
of the lands and tenenents sold and shall fai

to deliver possession thereof to the
purchaser, the court for the county in which
said | ands or tenenents may be situate, shall,
on application in witing, verified by the
pur chaser, unless good cause to the contrary
be shown by the party in actual possession, or
ot her persons concerned, within not |ess than

fifteen days nor nore than thirty days from

the filing of such application, issue a wit
of possession reciting the proceedi ngs which
may have been had and commandi ng the sheriff
to deliver possession of the said |ands or
tenenents to the purchaser

application is tripped by sale and not by ratification.

Subsequently, applications for wit of possession

its

wer e

governed by Rule 2-311, supra. Rul e 14-102, Reporter’s Note

(1995) .

However ,

while a notion under Rule 2-311 my be
acceptabl e when the person in possession of
the property is the defendant or sone other
person who was a party to the action that
resulted in the sale, the notion practice ..
may not be acceptable when the person in
possession was not a party to the action.

Rul e 14-102, Reporter’s Note (1995). Accordingly, the Property

Subcomm ttee proposed Rule 2-905, now Rule 14-102,

for

t he
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Committee’s consideration. Court of Appeals Standing Commttee on
Rul es of Practice and Procedure, M nutes, June 17-18, 1988, “Agenda
ltem 3. Consi deration of proposed new Rule 2-905, Judgnent
Awar di ng Possession” [Rule 14-102] at 20 (hereinafter “Mnutes”).
The Reporter’s Note to the proposed Rule, indicated that ordinarily
the judgnent for wit of possession nay only be entered after
ratification. Di scussion of the proposed rule included a
representation that,

[u] nder current rules, there is no clear rule

describing the procedure to evict a party in

possession after the entry of a final order

ratifying a foreclosure under the power of

sale in a deed of trust.
M nutes at 21.

The discussion also concerned when a petition for wit of
judgnment of possession would occur. The mnutes reflect that the
Chair “answered that after final order of ratification in a
nortgage foreclosure sale, if the original nortgagors still occupy
the property and the purchaser wants to take possession, this
situation occurs.” Mnutes at 24. The Chair then clarified that
“you cannot request possession until the final order of
ratification” except in a deed of trust situation because “the
standard uni form deed of trust does not provide any right for the
grantor [debtor] to remain on the property. [The Chair] stated that

under the Maryl and version, the trustee has the right to i nmedi ate

possession at all tines.” Mnutes at 25. In this case the right
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to possession was expressly provided for in the deed of trust
itself, which states that “[u] pon accel eration under paragraph 17
her eof or abandonnent of the Property, Lender, in person, by agent
or by judicially appointed receiver shall be entitled to enter
upon, take possession of and nanage the Property[.]”
In the case of a purchaser claimng through the nortgagee, it
has been noted by a well-known conment at or:
It woul d appear to viol ate due process for the
wit [of possession] to be issued before the
sal e has been ratified, absent circunstances
of inmm nent waste; however, as a general rule
the nortgagee is entitled to possession of the
prem ses upon def aul t and, wth t he
cooperation of the nortgagee, a purchaser,
claimng through the nortgagee, should be
entitled to possession on that basis alone —
provi ded the nortgagee is the noving party.

Al exander Gordon |V, GoRDON ON MARYLAND FORECLOSURES 8 26.03 at 716 n.

2 (3d ed. 1994) (hereinafter “Gordon”).

What ever the rights of a purchaser claimng through the
trustee or nortgagee, which need not be deci ded for the purposes of
this opinion, it is true that ordinarily the truly third-party
pur chaser becones entitled to possession of the prem ses “[u]pon
the court’s ratification of the sale, ... upon settlenent (paynent
of the purchase price and conpliance with the terms of sale).”
Gordon at 8 25.03 (and cases cited therein) (footnotes omtted).

See also Janoske, 261 MI. at 365 (quoting Lannay, 30 Ml. at 550);

Billingsley v. Lawson, 43 M. App. 713, 726, 406 A 2d 946 (1979)
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(citing Union Trust Co. v. Biggs, 153 Ml. 50, 55-56, 137 A. 509
(1927)).

In the instant case, GECAM the creditor secured by the deed
of trust becane the purchaser of the property at foreclosure.® |If
for no other reason than the terns of the instrunent itself, it
woul d appear that GECAM had a contractual right to possession in
this case. According to Rule 14-102(a), “[w henever the purchaser
of an interest in real property at a sale conducted pursuant to
these Rules is entitled to possession” and a person in actual
possession will not deliver possession, the purchaser is entitled
to the process afforded by Rule 14-102. Watever other renedies,
i f any, that a purchaser may have, there are tinmes when the right
t o possession m ght precede ratification and the i nvocati on of Rule
14-102 woul d not be premature. Therefore, a court should inquire
into the nerits of the notion and investigate the need for a
heari ng on a case-by-case basis, and it is an abuse of discretion
not to do so. Were it not for the fact that the sale in this
i nstance has been ratified, and our assunption that possession is
no | onger an i ssue, we would remand for further proceedings. Here,

it is sufficient to sinply reverse the decision of the trial court.

* Although GECAM is technically the trust beneficiary, it appoints the trustee, who then
acts on its behalf. “As a practical matter, these distinctions [between a mortgage and a deed of
trust] are usually of little significance in modern practice.” RUSSELL RENO, JR., WILBUR E.
SIMMONS, JR., AND KEVIN L. SHEPHERD, | MARYLAND REAL ESTATE FORMS, § 3.1 at 275
(1983). See also Darnestown Valley-WHM Ltd. Pship. v. McDonald’s Corp., 102 Md. App. 577,
586, 650 A.2d 1365 (1994), cert. denied, 338 Md. 201, 657 A.2d 795 (1995).
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| f possession does remain an issue, nothing herein would preclude
appel  ants from pursui ng possessi on pursuant to Rule 14-102.

JUDGMENT REVERSED.

COSTS TO BE PAID BY APPELLANT.



