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HEADNOTE:

| NSURANCE -- An uninsured notorist carrier cannot disclaimcoverage
on the grounds of an unreasonable delay in notice unless the
carrier proves that it suffered actual prejudice as a result of the
del ay.

| NSURANCE -- In an action where an insurer attenpts to disclaim
coverage on the grounds that the insured provided unreasonably | ate
notice of the claim the insurer nmust present specific allegations
of actual prejudice; here, the insurer failed to show how its
i nvestigation was prejudiced and was not denied an opportunity to
conduct an investigation.

APPEAL AND ERRCR -- A party does not lose its right to appeal where
it requests a court to enter an adverse judgnent solely to correct
a clerical error.

| NSURANCE -- Under the pre-Cctober 1, 1995 version of M. Ann

Code, art. 48A, 8 541(c)(3), an uninsured notorist insurance
carrier's maximum liability to its insured is the difference
bet ween the coverage Iimt of the uninsured notorist policy and the
sum of the coverage limts of the liability insurance policies
applicable to the insured. |If nore than one person is injured by
a tortfeasor, the "per accident" coverage limts, and not the "per
person” limts, are used in this calculation.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 901

SEPTEMBER TERM 1994

GENERAL ACCI DENT | NSURANCE COMPANY

FLORENCE E. SCOTT, et al

Wl ner, C J.

Hol | ander,

Garrity (Ret'd,

Speci al |y Assigned),
JJ.

Opi ni on by Hol | ander, J.

Filed: January 3, 1996



In this case, we are asked to resolve a dispute concerning
underinsured notorist coverage. Florence E. Scott, appellee and
cross-appellant, was injured in a twd-car collision. At the tineg,
she was one of several passengers in a car operated by Norvin Jones
that was insured by the Hartford Accident & Indemity Conpany
("Hartford"), appellee. Jones's car was struck from behind by a
vehicle driven by WlliamBain, Jr.; that car was owned by Val enci a
Wat son (who was a passenger) and insured by State Farm Mitua
| nsurance Conpany ("State Farnt). Approximately two and one hal f
years after the accident, when Watson's liability policy was
insufficient to conpensate Scott for her injuries, Scott nade
demand on her own insurer, GCeneral Accident Insurance Conpany
("Ceneral Accident"), appellant and cross-appellee, pursuant to the
underinsured notorist provisions of Scott's policy.

When Ceneral Accident denied Scott's claim she instituted a
decl aratory judgnent action in the Grcuit Court for Baltinore City
to determne the responsibilities of Hartford and General Accident.
Scott and General Accident filed cross-notions for sunmary
judgment. After a hearing, the circuit court (Gordy, J.) granted
summary judgnent in favor of Scott and agai nst General Accident.
At a later date, summary judgnent was entered in favor of Hartford.

CGeneral Accident now appeal s and presents the foll ow ng issues
for our review, which we have rephrased slightly:

l. Didthe trial court err in entering sumary judgnent

in favor of Scott even though Scott unreasonably notified

CGeneral Accident two years and five nonths after the

accident and only after a finding by an arbitrator on
both liability and damages?



1. Did the trial court err in finding that GCeneral
Accident, not Hartford, nust indemify Scott for the
underlying judgnent after the cul pable car's insurance
carrier, State Farm paid its $25,000 limt of liability,
even though the Hartford single Iimt of $50,000 exceeded
the State Farm policy's $25,000 per person limt of
[iability?

We answer both questions in the negative; therefore, we shall

affirm

FACTUAL BACKGROUND

On January 27, 1991, Scott was injured in an autonobile
accident in the District of Colunbia. At the tinme, Scott was a
passenger in a car driven by Norvin Jones that was owned by
Security Anerica ("the Jones vehicle"). Jones's daughters, Al eesha
and Sherice Jones, and Talika Brown were also passengers. The
Jones vehicle allegedly was stopped at a red light and was struck
in the rear by the car behind it, which was driven by Bain and
owned by Watson ("the Watson vehicle”). Al of the occupants of
the Jones vehicle were injured in the accident.

Three groups of insurance policies are relevant to this case.
The Jones vehicle was insured under a policy issued by Hartford
whi ch provi ded uni nsured/ underi nsured coverage! up to $50, 000 per
acci dent. The Watson vehicle was insured by State Farm whose
policy provided liability coverage up to $25,000 for each person

injured in an accident, with a maxinum liability of $50,000 per

'Hereinafter, for convenience, we shall refer to underinsured
notori st protection as uninsured notorist protection, as the terns
are frequently used interchangeably.
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occurrence. Scott's Ceneral Accident policy, insuring her personal
vehi cl e, provided uninsured notorist protection up to $50, 000 for
each person injured in an accident, wth a naxi mum coverage of
$100, 000 per occurrence.

Fol l ow ng the accident, Scott retained an attorney, Leslie
@ adstone, who investigated the incident and began the process of
seeki ng conpensation for her injuries. Gven the relatively |ow
coverage limts of Watson's policy with State Farm ($25, 000 per
person and $50, 000 per accident), d adstone recogni zed that Scott
m ght need to make an uninsured notorist claim and he inforned
Hartford of the accident. Apparently, G adstone was incorrectly
informed that the Hartford' s uninsured notorist policy limt was
$500, 000 per accident. As a result, dadstone evidently felt that
Scott would not need to neke any claim on her own uninsured
nmotorist policy with General Accident and he did not notify General
Acci dent of the occurrence. |n Novenber 1992, the occupants of the
Jones vehicle, including Scott, filed suit against Bain and Watson
in the Superior Court of the District of Colunbia. As permtted by
that court's rules of procedure, the parties agreed to submt the
case to non-binding arbitration. A hearing was held before an
arbitrator in May 1993, who found in favor of Scott and the other
plaintiffs. Scott was awarded damages in the amount of $61, 610. 60,
and the other plaintiffs were awarded danmages totalling $29, 740. 08.
It is undisputed that, as of this tine, General Accident still knew

not hi ng of these proceedi ngs.



After the arbritrator nade her award, the other plaintiffs
accepted a total of $25,000 from Watson's $50,000 State Farm
i nsurance policy. Consequently, $25,000 renained on State Farm s
policy to cover Scott's award of $61,610.60. Thereafter, Q adstone
| earned that the Hartford liability limt was $500, 000, but that
its uninsured notorist coverage was only $50,000. Accordingly, on
June 10, 1993, sone two years and five nonths after the accident,
G adstone's associate notified General Accident of the accident and
Scott's claimunder her policy. That tel ephone call was followed
by a letter to General Accident the next day.

d adstone sought to cooperate with General Accident in
mnimzing any harm resulting from the delay in notice. As
permtted by the Superior Court's rules on non-binding arbitration,
he del ayed the entry of a final judgnment on the arbitration award
by filing a request for a trial de novo. Counsel also sought to
give Ceneral Accident the opportunity to intervene in the
l[itigation to protect its rights. On June 16, 1993, d adstone
wote to Reggie Lenon, a General Accident adjuster assigned to
Scott's claim He offered to provide CGeneral Accident a thirty day
period to investigate the accident and to decide on its course of
action. @ adstone wote:

| do not wsh to do anything, however, that would be
deened prejudicial to the interest of CGeneral Accident

| nsurance Conpany and | am wlling to provide any
reasonabl e period of tine for you to properly investigate
this matter as well as to defend it as you deem

appropri ate.
d adstone also told Lenon to let him know whether he needed
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additional time to conplete his investigation, and said that he
woul d withdraw his request for a trial de novo if he did not hear
anything within thirty days. In addition, counsel asked Scott to
contact General Accident to provide a statenment regarding the
acci dent.

General Accident never responded to d adstone. Accordingly,
on July 14, 1993, d adstone sent another letter to Lenon, advising
himthat he would withdraw his request for a trial de novo on July
16, unless Lenon requested otherw se. When G adstone did not
receive a response, he called Lenon on July 29, 1993 to ask him
about General Accident's position. Lenon responded that, in
CGeneral Accident's view, Hartford had the responsibility to provide
Scott with uninsured notorist benefits. Lenon added that General
Accident had referred the matter to its attorney. ( adstone then
called the attorney and left a nessage, but received no response.

On July 30, 1993, Scott's counsel formally wthdrew his
request for a trial de novo in the Superior Court. Consequently,
a judgnment on the arbitration award was entered on August 16, 1993.

Meanwhil e, Hartford also refused to nmake any paynents to
Scott wunder the wuninsured notorist provision of its policy.
Hartford took the position that, because the $50,000 liability
l[imt under the State Farm policy was the sane as its $50, 000
uninsured limt, the Watson vehicle was not an "underinsured"
vehi cl e under the policy, and thus Hartford had no obligation to

pay. Wth both insurance carriers denying coverage, Scott filed
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her decl aratory judgnent action against the insurers on Septenber
16, 1993.

Scott and Ceneral Accident each noved for sunmmary judgnent.
CGeneral Accident argued that Scott had forfeited coverage under the
policy because Scott had unreasonably waited twenty-nine nonths
after the accident before inform ng CGeneral Accident of her claim
and the insurer was prejudiced by the inordinate delay. GCeneral
Acci dent al so argued that Hartford should be the primary uninsured
nmotori st insurance carrier, and thus General Accident should not
have any obligation to pay until Hartford s coverage was exhaust ed.
Hartford reiterated its position that the Watson vehicle was not an
uni nsured vehicl e under its policy.

After a hearing on the cross-notions on March 11, 1994, the
circuit court rejected General Accident's untinely notice argunent
and accepted Hartford' s contention that the Watson vehicle was not
underinsured under its policy. Accordingly, it entered sunmary
judgnent in favor of Scott and agai nst CGeneral Accident, and denied
Ceneral Accident's notion against Scott. The order nmade no nention
of Hartford, however, presumably because Hartford was not a novant.
Nor did the court ever enter a formal declaratory judgnent, as
Scott had requested in her conplaint for declaratory judgnent.

CGeneral Accident noted an appeal to this Court. Under Rule 2-
602(a), an order that "adjudicates the rights and liabilities of
fewer than all the parties to the action . . . is not a final

judgnent." Since the circuit court's order of March 11, 1994 did
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not adjudicate the rights and liabilities of Hartford, it was not
a final judgnent and, therefore, this Court |acked jurisdiction.
Once advised of the problem Scott and General Accident filed a
joint notion under Rule 8-602(e)(1), seeking a renmand to the trial
court. Accordingly, on Decenber 13, 1994, this Court renanded the
case to the circuit court "so that the Court may direct the entry
of a final declaratory judgnent as to all parties.”

Scott and General Accident then submtted proposed orders to
the trial judge, seeking to adjudicate the rights and obligations
of all three parties to the litigation. Both of the proposed
orders explicitly provided that "Hartford shall not be |liable to"
Scott wunder its insurance policy and that "judgnment is hereby
entered in favor of Hartford." The proposed orders differed only
in that Scott's version sought 5% interest from August 16, 1993,
the date on which she obtained her judgnent against Watson and
Bai n. On April 18, 1995, the judge executed General Accident's
proposed order, which did not provide for an award of interest.
CGeneral Accident then pursued the instant appeal.

Scott and Ceneral Accident have informed us in their briefs
that, during the pendency of this appeal, the judgnment on the
arbitration award entered in the Superior Court of the District of
Col unbia has been vacated at the request of Wtson and Bain.
Consequent |y, the case has been returned to the civil docket of the
Superior Court for a trial on the nerits that is now pendi ng.

W w il provide additional facts as they pertain to our
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di scussion of the issues presented.

STANDARD OF REVI EW

Maryl and Rul e 2-501 provides that a court shall enter summary

judgnment on the notion of a party where "there is no genuine

di spute as to any nmaterial fact and . . . the party is entitled to
judgnent as a matter of law." It is fundanental that a summary
j udgnent proceeding is not a substitute for trial. Mal oney v.

Carling National Breweries, Inc., 52 M. App. 556, 559 (1982).
Thus, the court's task is not to decide disputed facts. Coffey v.
Derby Steel Co., 291 M. 241, 247 (1981). Rather, it is to
determ ne whether there are disputes as to "material" facts, |Inpala
Plati num Ltd. v. Inpala Sales (U S A), Inc., 283 MI. 296, 326
(1978), whose resolution would sonmehow affect the outconme of the
case. King v. Bankerd, 303 M. 98, 111 (1985). In reviewing a
trial court's grant of summary judgnent, an appellate court nust
al so determne whether the trial court's ruling was legally
correct. Baltinore Gas and Electric Co. v. Lane, 338 Ml. 34, 43
(1995); Nationw de Miutual Insurance Co. v. Scherr, 101 M. App

690, 694 (1994).

In order to defeat a notion for sumrary judgnent, the opposing
party nmust show with sone particularity that there is a genuine
di spute as to a material fact. Beatty v. Trailmster Products
Inc., 330 MJ. 726, 737 (1993). In determ ning whether there are
any material facts in dispute, the trial court nust give the non-
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nmoving party the benefit of all reasonable inferences and nust
resolve all inferences in the light nost favorable to the non-
nmoving party. 1d. at 739; Cea v. Gty of Baltinore, 312 M. 662,
678 (1988). But "general allegations which do not show facts in
detail and with precision are insufficient to prevent sunmary
judgnent." Beatty, supra, 330 MI. at 738. Nor are nere conclusory
denials or allegations sufficient to overconme a notion for sunmary
judgment. See Seaboard Surety Co. v. R chard F. Kline, Inc., 91
Md. App. 236, 243 (1992). As the Court said in Beatty, "the nere
exi stence of a scintilla of evidence in support of the plaintiff's
claimis insufficient to preclude the grant of summary judgnent."

ld., 330 Md. at 738.

DI SCUSSI ON

| .
The uninsured notorist provision of Scott's insurance policy
with General Accident provides:
No judgnment for damages arising out of a suit brought
agai nst the owner or operator of an "uninsured notor

vehicle" is binding on us unless we:

1. Recei ved reasonabl e notice of the pendency of
the suit resulting in the judgnment; and

2. Had a reasonable opportunity to protect our
interests in the suit.

General Accident contends that, by inform ng the conpany of her

claimtwenty-nine nonths after the accident, Scott did not provide
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"reasonabl e notice" of her suit and deni ed appellant a "reasonabl e
opportunity” to protect its interests. It also vigorously argues
that, as a matter of law, it was prejudiced by the untinely notice,
because it could not investigate and defend the claim

In a case involving an insurer's allegation that its insured
has forfeited coverage based on a failure to provide tinely notice
of the claim the court nust determne two issues: (1) whether the
del ay was, under all the surroundi ng circunstances, a reasonable
one, Lennon v. Anerican Farmers Miutual |nsurance Co., 208 M. 424,
430 (1955); Anmerican Casualty Co. v. Purcella, 163 M. 434, 437
444 (1933); and (2) whether the insurer suffered any prejudice. 8C
John Al an Appleman & Jean Appl eman, |nsurance Law and Practice 8
5083. 35 at 293-94 (1981). Wether a delay is reasonabl e depends on
its length and the reason for it. Appleman, supra, 8 5083.25 at
286-88 (1981); State Farm Miutual Autonobile Insurance Co. V.
Burgess, 474 So.2d 634 (Ala. 1985). |If the delay is reasonable,
then the court's inquiry is at an end, because the insured's
actions would not constitute a breach of the policy provision. |If
the delay is unreasonabl e, however, the insurer nay avoid coverage
only if it proves, by a preponderance of the evidence, that it
suffered prejudice fromthe delay. See Appleman, supra, 8 5083. 35
at 293-94. The insurer will avoid sunmmary judgnent if it raises
genui ne disputes of material fact regarding these issues.

Ceneral Accident clains that Scott's delay was unreasonabl e.

It relies on the undisputed fact that the notification occurred
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al rost two and one-half years after the accident. It also contends
that Scott's reason for the delay -- that she thought that the
Hartford policy provided adequate uninsured notorist coverage --
does not justify the del ay. But we need not resolve whether
Ceneral Accident generated a genui ne di spute on the reasonabl eness
i ssue, because we conclude that its factual allegations were
insufficient to raise a genuine dispute on the issue of prejudice.

We turn, then, to consideration of the prejudice issue.
Sinmply put, the question we nust address distills to this: Wat
constitutes "prejudice"” in the context of this case? GCenera
Accident essentially clains that it established prejudi ce based on
Scott's inordinate delay in providing notice. It asserts:

Even if CGeneral Accident could not identify specific

i nstances of prejudice, this would not nean that it has

not been prejudiced . . . . This extrenely tardy notice

made it inpossible for General Accident to carry out the

functions that pronpt notice enables it to fulfill, such

as easily locating wtnesses, interviewing wtnesses

while the accident is fresh in their mnds, observing the

physical condition of the scene before it changes,

pronmptly evaluating liability, settling clainms early and

hopefully at a | ower cost, preparing a defense, rapidly

eval uating the claimand pronptly investigating.

In our consideration of the degree of prejudice that nust be
shown by the insurer, we are guided by Mil. Code Ann., art. 48A, 8§

482 (1994).2 It requires, in the liability insurance context,

2 The General Assenbly enacted 8 482 in 1964 in response to
the decision in Watson v. United States Fidelity & Guaranty Co.
231 M. 266 (1963). There, the Court had determ ned that an
insurer did not have to show that it had suffered prejudice in
order to disclaim coverage due to an unreasonably delayed
notification.
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that an insurer nust prove actual prejudice. Section 482 provides:

Where any insurer seeks to disclaim coverage on any

policy of liability insurance issued by it, on the ground

that the insured or anyone claimng the benefits of the

policy through the insured has breached the policy by

failing to cooperate with the insurer or by not giving
requisite notice to the insurer, such disclainer shall be

effective only if the insurer establishes, by a

preponderance of the evidence[,] that such l|ack of

cooperation or notice has resulted in actual prejudice to

the insurer.

(Enphasi s added).

We al so note that M. Ann. Code art. 48A, 8 541(c)(2) (Supp.
1995) requires that "every policy of notor vehicle liability
i nsur ance. : . shal | contain”™ uninsured notorist coverage.
Arguably, 8482 applies to uninsured notorist coverage, because that
kind of coverage is a part of the liability insurance policy.
See Andrew Janquitto, Maryland Mtor Vehicle Insurance 8§ 8.12 at
354 n. 469 (1992) (8 482 applies to uninsured notorist insurance).

But we need not decide whether 8§ 482 actually applies to
uni nsured notorist coverage.? Regardless of the specific
applicability of 8§ 482, the wuninsured notorist carrier nust
confront many of the sane considerations that a liability insurer
nmust consider, such as who caused the accident and the nature and
extent of injuries sustained by the insured. Thus, in our view, an

i nsurer cannot avoi d coverage under an uninsured notorist policy on

the grounds of an unreasonably late notice, unless the insurer

3The parties have not addressed the applicability of § 482 to
uni nsured notorist coverage. Nor do they discuss whether "actual
prejudice"” is the appropriate standard in the context of this case.
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proves that it suffered "actual prejudice.”

The requirenent of "actual prejudice" nmeans that an insurer
may not disclaimcoverage on the basis of prejudice that is only
possi ble, theoretical, conjectural, or hypothetical. See THE
AMVER CAN HERI TAGE DictioNaRy at 7 (1983) (defining "actual" as "existing
in fact; real", "existing or acting at the present nonent"). Nor
is it enough to surmse harmthat may have occurred by virtue of
t he passage of tine; prejudice cannot be presuned fromthe | ength
of the del ay. Strict adherence to the requirenent of actua
prejudice is particularly inportant in the context of uninsured
nmotori st insurance, as there is a strong public policy in favor of
uni nsured notorist coverage. See Nationwi de Mutual I|nsurance Co.
v. Webb, 291 M. 721 (1983) (holding void a provision in an
uni nsured notorist insurance policy that disallowed coverage unl ess
the insured obtained the insurer's witten consent to sue the
tortfeasor). Thus, courts nust be especially watchful against
allowng insurers to avoid coverage on the basis of illusory harm

Wth this background in m nd, we analyze the facts. GCeneral
Accident submtted an affidavit from German Busch, the clains
manager of its Washington, D.C. office. Busch averred that: (1)
General Accident "could not fully investigate the wunderlying
facts," such as by taking "tinely" statenents from w tnesses,
"phot ogr aphi ng any property damage," or investigating the scene of
the accident; (2) it could not evaluate its potential exposure; (3)

it could not participate in the decision as to whether to submt
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the case to arbitration; and (4) it could not decide whether to
"set high/low paraneters.”

Applying the summary judgnment principles that we outlined
earlier, appellant's allegations were insufficient, as a matter of
law, to raise a genuine dispute as to whether General Accident
suffered actual prejudice; conclusory allegations about difficuties
and i nconveni ences that would result fromany delay in notification
are not sufficient. CGeneral Accident failed to identify any
specific, pal pable instances to show howits ability to protect its
interests was frustrated. To the contrary, GCeneral Accident
conceded that it was unable to show that it had | ost any inportant
evidence, material w tnesses, or neritorious defenses as a result
of Scott's delay. See 46A C.J.S. Insurance 8§ 1397 at 156 (1993)
(tnsurer is prejudiced where either (1) it is denied al
opportunity to investigate or evaluate the claim or (2) the del ay
caused the loss of evidence that "would have led to a nore
advant ageous result in the disposition of the action"). Indeed, at
the hearing, the court asked General Accident's counsel what
"meritorious defense" mght he have raised in the District of

Colunbia litigation had General Accident been give earlier notice.

Counsel responded: "I have no idea, quite frankly. | don't have
anything with regard to the file. We haven't been able to
interview any witnesses. There are several tortfeasors. | really

don't know. "

General Accident contends that it could not take "tinmely"
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statements fromw tnesses. But it never asserted that it tried to
interview w tnesses and was unable to do so. General Accident does
not identify even a single person who was unavail able due to the
| apse of tinme. Nor does it identify any particular w tnesses who
suffered nenory |osses, died, or were otherw se unavail able.
Further, GCeneral Accident did not articulate any difficulty in
using the wtness statenents that had already been obtained by
other interested parties.

It is also inportant to our analysis that, although appell ant
clains that it could not investigate the scene of the accident, it
makes no claimthat it ever attenpted to investigate the accident
or that inportant evidence disappeared. Nor does appell ant
identify wth any particularity what nmaterial evidence is
unavai l able or how it was actually prejudiced as a result. An
i nsurer cannot assert prejudice with regard to its ability to
conduct an investigation that it never even tried to conduct. See
Country Mutual Insurance Co. v. Kuzm ckas, 276 N E. 2d 357, 359-60
(rrr. App. C@. 1971) (insurer could not claim that it was
prejudiced by delay in notification where there was no evidence
that it had nmade any sort of investigation after it did receive
notification). See also Ham |l v. Nationw de Miutual I|nsurance Co.,
499 S.W2d 892, 897 (Tenn. C. App. 1973) (liability insurer was
not prejudiced by its lack of an inspection of an autonobile where
it made no request for an inspection and the testinony of an agent

of the collision insurance carrier was nmade available to the
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l[iability insurer).

It is also salient to us that, in dadstone's unrefuted
affidavit, he states that he repeatedly offered to assist General
Accident in its investigation of the accident, but CGeneral Accident
failed to respond. | ndeed,  adstone first received a response
al rost two nonths after his office provided its first notification,
and he then was infornmed that it was General Accident's position
that only Hartford had the responsibility to pay. Thus, GCeneral
Acci dent could have had full access to dadstone's investigation of
t he acci dent.

Nor is this a case where the insured waited so | ong that she
deni ed Ceneral Accident all opportunity to protect its rights in
the litigation in the District of Colunbia. As we have noted
trial on the nerits has not yet occured. Thus, CGeneral Accident is
in virtually the sanme |legal position that it would have occupied
had it been notified of Scott's claim before the D strict of
Colunmbia litigation began. We cannot accept Ceneral Accident's
contention that it was denied a neaningful opportunity to
i nvestigate the accident and protect its rights. See Washington v.
Federal Kenper Insurance Co., 60 Ml. App. 288 (1984), cert. deni ed,
302 Md. 289 (1985) (insurer prejudiced where insured did not inform
insurer of pending suit until after adverse judgnent was entered,
t hus denying insurer all opportunity to defend). W also consider
it significant that, by the tinme notice was provided, the case had

al ready gone through a non-binding arbitration proceeding, thus
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af fordi ng General Accident access to the parties' discovery and the
clains asserted by the parties. In essence, the non-binding
arbitration anounted to a "dress rehearsal” for the upcomng trial
on the nerits; the information available to the insurer thus far
exceeded what ot herw se woul d have been available to it.

CGeneral Accident presented allegations concerning possible
prejudice that it may have suffered because an arbitration award
had al ready been entered by the tinme it received notice from Scott.
Al t hough Scott stayed entry of judgnment on the award and gave
CGeneral Accident an opportunity to intervene, GCeneral Accident
faced a notions deadline for the trial de novo only fifteen days
after it received that notification. Furthernore, General Accident
faced potentially increased exposure if it intervened in the case,
because Superior Court rules provide that a party that chooses to
have a trial de novo after an arbitration award is liable for
certain fees and costs if its verdict at trial is not at |east ten
percent nore favorable than its arbitration award. Superior Court
Civil Arbitration Rule 10(c).* These allegations of prejudice are
now noot, however, because the judgnent on the arbitration award
was stricken during the pendency of this appeal. Consequently, the
matter is slated for a full trial on the merits in the Superior
Court. GCeneral Accident no |onger faces the prospect of penalties

from an unfavorabl e verdict.

4 W& need not address whether General Accident nerely would
have been entitled to an offset if it had to pay a penalty based on
the arbitration rules.
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Based on the foregoing, we hold that General Accident failed
to raise a genuine dispute of material fact regarding prejudice.
Accordingly, the circuit court did not err in granting sunmary

judgnent in favor of Scott.

.

General Accident contends that Hartford, as the uninsured
notorist carrier for the Jones vehicle, should be the first carrier
call ed upon to pay any judgnment that Scott cannot collect fromthe
tortfeasor. Hartford counters that it has no obligation to Scott
because the Watson vehicle was not an "underinsured" vehicle under
the terms of its policy.?®

We shall first address Hartford' s contention that we should
dismss CGeneral Accident's appeal and Scott's cross-appeal, because
they "acquiesced” in the entry of judgnent. Hartford focuses on
the fact that, after it was discovered that the original judgnent
fromwhich General Accident first appealed in 1994 was not final,
Scott and Ceneral Accident submitted orders to the circuit court
that provided for the entry of judgnent in favor of Hartford
Al t hough the order was requested so that General Accident and Scott
coul d pursue the appeal, Hartford clains that the appeals nust be
di sm ssed because a party cannot acquiesce in a judgnent and then

appeal fromit.

5 Scott agrees with Hartford's position but has noted a cross-
appeal to protect her interests against Hartford if this Court were
to reverse the judgnent in favor of Hartford.
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Hartford relies on the cases of Osztreicher v. Juanteguy, 338
Md. 528 (1995), d obe Anerican Casualty Co. v. Chung, 322 Ml. 713
(1991), and The Enersonian Apartnents v. Taylor, 132 M. 209
(1918), in support of its position. These cases are
di sti ngui shabl e, however.

In Osztreicher, a pre-trial discovery ruling by the tria
court caused one of the plaintiff's expert witnesses to refuse to
testify. Osztreicher, 338 Md. at 531-32. Although the plaintiff
had other expert w tnesses and other evidence that he could have
presented, the plaintiff believed that the court's ruling
effectively destroyed his case, and thus protested the court's
deci sion by refusing to present a case. |d. at 532-33. The trial
court proceeded to enter a directed verdict in favor of the
defendant. 1d. at 533. Alleging that the court's discovery ruling
was erroneous, the plaintiff appealed the judgnment. The Court of
Appeal s dism ssed the appeal, holding that where a party refuses to
present evidence on an issue on which it has the burden of proof,
even though it has the ability to present such evidence, the party
acqui esces in an adverse judgnent on the issue. ld. at 535.
Plainly, in Gsztreicher, there were substantive issues to resolve
at the time plaintiff declined to present a case. Plaintiff's
conduct effectively invited the trial court to enter an adverse
j udgnent .

In dobe, while further hearings in the case were pending, the

plaintiff and the defendant entered into a consent judgnent. Id.,
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322 Md. at 715. The defendant then sought to appeal the tria
court's earlier non-final order in which it entered partial sunmary
judgnent in favor of the plaintiff. The Court of Appeals held that
the appeal had to be dism ssed because a party may not ordinarily
obtain review of an adverse ruling in a case where it subsequently
consented to judgnent. 1d., 322 Md. at 717.

In Enmersonian Apartnents, the trial court overruled the
defendant's denmurrer to the plaintiff's conplaint. 1d., 132 Ml. at
210. Under the practice at that tine, the overruling of a denurrer
was not a final judgnent, and the defendants were required to file
an answer to the conplaint within a specified tine. When the
defendants refused to file an answer, the court proceeded to enter
judgment in favor of the plaintiff. | d. The defendants then
appeal ed. The Court dism ssed the appeal, because the defendants
had consented to the adverse judgnent for the purpose of evading
the doctrine that barred an appeal from the overruling of a
denurrer. ld., 132 MJ. at 213-14. As with the previous cases,
there were, at the relevant time, substantive issues left to be
resolved in the |ower court proceedings; the judgnment was not
entered nerely to correct a prior procedural oversight.

We find the case of WaAller v. Maryl and National Bank, 332 M.
375 (1993) pertinent here. In Waller, the Court faced a situation
in which a clerical error by the clerk of the circuit court
prevented a judgnment frombeing final. Al though the error required

dism ssal of the appeal, the Court went on to state that the
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problem had "a reasonable solution"; the circuit court could
correct the clerical error, and the appeal could then proceed on
the sanme briefs and record. [1d. at 380. It seens manifest that
the request for an order to correct a clerical error does not
constitute "acquiescing” to a final judgnment within the anbit of
the doctrine that one may not consent to a judgnent and then appeal
fromit.

In the present case, it is equally apparent that the conduct
of Scott and General Accident in securing a remand was solely to
correct a procedural defect in the case that prevented the judgnment
from being final; they did not waive their right to appeal by
acquiescing in a final judgnent. Nor were there substantive issues
pertaining to Hartford left to resolve after the circuit court's
ruling of March 11, 1994.

We consider next the merits of the claim As we have noted,
Md. Ann. Code, art. 48A, 8§ 541(c)(2) (Supp. 1995), requires that
all notor vehicle liability insurance policies contain uninsured
nmotori st cover age. Section 541(c)(3) sets forth an uninsured
motorist carrier's maximumliability to its insured based on this
required insurance. As it read at the tine of Scott's accident, 8§
541(c)(3) provided: "The limt of liability for an insurer
provi di ng uni nsured notori st coverage under this subsection is the
ampunt of that coverage less the sum of the limts under the

l[tability insurance policies, bonds, and securities applicable to
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the bodily injury or death of the insured."®

We are faced with two questions regarding this statute: (1)
whet her the insurer's maximum liability is calculated sinply by
conparing the limts of the pertinent policies, wthout any
al l omance for what the insured actually collects from the
tortfeasor's liability insurer; and (2) where a policy contains
nmore than one limt, such as per person and per occurrence, which
limt should be enployed in this cal cul ation.

As for the first issue, we conclude that the terns of the
earlier version of 8 541(c)(3) provided for a strict imt-to-limt
conparison, wthout regard to the anmount that the injured party
actually receives fromthe tortfeasor's insurance carrier. Thus
Hartford' s maxinumliability to Scott is the difference betwen the
applicable coverage |limt of the Hartford uninsured notorist
i nsurance policy and the applicable coverage limt of the liability
i nsurance policy. W base our view on cases construing 8

541(c) (3), which have enployed a plain neaning interpretation.

6 1n 1995, the General Assenbly anmended § 541(c)(3), so that
it now provides:

The limt of liability for an insurer providing uninsured
nmot ori st coverage under this subsection is the anmount of
t hat coverage less the anobunt paid to the insured that
exhausts any applicable liability insurance policies,
bonds, and securities on behalf of any person who nay be
held liable for the bodily injuries or death of the
i nsur ed.

(Enphasi s supplied). The amended version applies only to causes of
action accruing on or after Cctober 1, 1995, Acts 1995, ch. 515, 8§
2, which is obviously long after Scott's accident.
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In Fireman's Fund Insurance Co. v. Bragg, 76 M. App. 709
(1988), the insured, who was covered by an uninsured notori st
i nsurance policy with a coverage Iimt of $50,000, was injured by
a tortfeasor insured by a liability insurance policy that al so had
a coverage limt of $50,000. Viewing 8 541(c)(3) as unanbi guous,
we held that the insured could not collect under the uninsured
notori st policy, because the insurer's maximumliability under the
terns of the statute was the difference between the coverage limt
of the uninsured notorist insurance policy and the coverage limt
of the tortfeasor's insurance policy, and that difference equalled
zero. Id., 76 Md. App. at 715-16.

The case of Nationw de Mutual Insurance Co. v. Wendler, 796 F
Supp. 201 (D. Md. 1992), which construed the earlier version of §
541(c)(3), is also instructive here. It makes clear that, under
the earlier law, the anopunt collected by the insured from the
tortfeasor is not relevant in determning the uninsured carrier's
obligation. There, the nanmed insured, Andrew Wendler, was driving
an autonobile covered by an uninsured notorist insurance policy
with a coverage linmt of $50,000 per person and $100,000 per
accident. Rose Kownacki, who was then seven nonths pregnant, and
her husband, Lawence, were passengers in the car. The car was
struck by a tortfeasor driving a vehicle insured by a liability
i nsurance policy with a coverage |imt of $300,000 per accident.
Both Rose Kownacki and her baby daughter, Abigail, who was

del i vered by Caesarean section, died. The tortfeasor's insurer
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pai d $100,000 each to the estates of Rose and Abigail Kownacki
$10, 000 to Lawrence Kownacki, and $42,500 to Wendl er. Lawr ence
Kownacki and Wendl er then nmade a cl ai m agai nst Wendl er's uni nsured
nmotori st policy, contending that the tortfeasor was underinsured
because they had collected fromthe liability insurer |ess than the
coverage limt of the uninsured policy.

The court rejected their claim Fol |l owi ng our decision in
Fireman's Fund Insurance Co. v. Bragg, supra, the court concl uded,
"Both the policy and the statute are straightforward and by their
terms only require a conparison of the applicable coverage |imts
to determne if a notorist is underinsured.” Wendler, 796 F. Supp.
at 204. The court therefore made a sinple conparison of the policy
limts of the tortfeasor's policy and the wuninsured notorist
i nsurance policy and held that the tortfeasor was not underi nsured,
because her policy limt exceeded the limts of the uninsured
nmotori st insurance policy. 796 F. Supp. at 203-05.

W recogni ze that in Aetna Casualty & Surety Co. v. Souras, 78
Md. App. 71 (1989), we stated that the insured was entitled to
recover wunder his uninsured notorist insurance policy the
di fference between the $50,000 coverage limt of the policy and
"the $25,000 received fromthe tortfeasor's insurer." 1d. at 78
(enmphasi s supplied). But in Souras, the $25,000 that the insured
received was equal to the coverage limt of the tortfeasor's
policy. The Souras Court did not state, as a general rule, that

what an insured receives froma tortfeasor's insurer is to be used
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in determning whether the tortfeasor's vehicle is uninsured under
the pre-Cctober 1, 1995 version of 8 541(c)(3). Souras's reference
to what is "received" cannot contradict the plain terns of the
statute that mandated a strict [imt-to-limt conparison.

W turn, then, to a conparison of the policy limts, and
address our second issue. The Hartford uninsured policy had a
single coverage limt of $50,000, i.e, $50,000 per person and
$50, 000 per occurrence. Watson's State Farm policy, the
"applicable" liability insurance policy, had two limts: a "per
person” limt of $25,000 and a "per occurrence" limt of $50,000.
The question, then, is: Wich of the State Farmlimts should be
conpared with Hartford's limt? General Accident contends that we
should use State Farms "per person" limt of $25,000 in the
conparison, while Hartford contends that the occurrence limt of
$50, 000 applies to the facts of this case. W agree with Hartford.
We find support for our viewin two recent decisions of the Court
of Appeals: Waters v. United States Fidelity & Guaranty Co., 328
Md. 700 (1992), and Erie Insurance Co. v. Thonpson, 330 Ml. 530
(1993).

Waters invol ved an accident in which two people were injured.
One injured party, Waters, was covered by an uninsured notori st
policy with coverage limts of $100,000 per person and $300, 000 per
accident. The tortfeasor was covered by a liability policy with
per person and per accident limts both in the anmount of $100, 000.

The Court held that Waters could collect under his uninsured
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nmotorist policy. It reached this conclusion by conparing the per
accident limts of the policies involved. It did so because, as
the Court stated, "Two persons were injured in this accident, and
thus the per accident limtationis critical.”" 328 MI. at 714. As
the per accident limt of Waters's uninsured notorist insurance
policy ($300,000) was nore than the per accident limt of the
tortfeasor's liability insurance policy ($100,000), the tortfeasor
was deened underi nsur ed.

The Thonpson case is strikingly simlar to the case at bar.
Thonpson arose out of an autonobile accident involving nmultiple
victims. Thonpson was injured when the car in which she was a
passenger was struck by a tortfeasor insured by a liability policy
with coverage limts of $20,000 per person and $40,000 per
accident. The driver of the car in which Thonpson was ridi ng was
al so injured and two ot her occupants of the car were killed. The
Thonmpson vehicl e was covered by an uninsured notorist policy with
a single coverage limt of $100,000. Thonpson al so owned an
uni nsured nmotorist policy with limts of $100,000 per person and
$300, 000 per accident. Following Waters's adnonition that the "per
accident” limts are what are rel evant when nore than one person is
injured by a tortfeasor, the Court anal yzed the question of whether
the tortfeasor was wunderinsured for purposes of Thonpson's
uninsured policy and it conpared the per accident limts of the
policies involved. As the per accident Iimt of Thonpson's policy

($300, 000) was greater than the sum of the per accident limts of
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t he other policies providing coverage for the accident ($40,000 for
the tortfeasor's policy and $100,000 for the uninsured notori st
policy for the car in which Thonpson was riding), the Court held
t hat Thonpson was entitled to nake a claimunder her own policy.

We now apply the principles of these cases. More than one
person was injured in the accident at issue in this case.
Therefore, it is the State Farm per occurrence limt of $50,000
that is relevant; the per person limt of $25 000 would be
applicable if Scott were the only person that Bain injured. In
conparing the State Farm per occurrence limt with the Hartford
uninsured policy limt of $50,000, it is apparent that Hartford is
not obligated to pay; its $50,000 single |linmt does not constitute
greater coverage than State Farm s $50, 000 per occurrence limt.
As the difference between the policy limts is zero, the "limt" of
Hartford' s obligation to Scott under 8 541(c)(3) is |likew se zero.
The circuit court was thus correct in holding that Hartford has no
obligation to Scott.

In this Court, General Accident argues that the terns of the
Hartford policy, irrespective of 8 541(c)(3), entitle Scott to
coverage. Ceneral Accident did not present this argunment to the
circuit court. Therefore, we decline to consider it here. See M.
Rul e 8-131(a).

JUDGMENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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