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In this case we are asked to decide whether the conduct of
Anne Arundel County in enacting and enforcing an ordinance
regulating sanitary landfills, passed as energency |egislation
after a judgnent in favor of a |andowner against Anne Arundel
County, gives rise to a cause of action under 42 U S C § 1983
(1988). We nust al so decide whether, under the doctrine of res
judicata, the judgnent bars Anne Arundel County from subsequently
applying the ordinance to land filling activity on the property.

We answer both questions in the negative.

l.

This appeal arises out of an action for declaratory and ot her
relief filed by Robert E. Gertz ("Gertz") in the Crcuit Court for
Anne Arundel County. He sought a declaratory judgment that Bill
No. 28-90 ("the Odinance"), entitled "AN EMERGENCY ORDI NANCE
concerning: Zoning and Environnental Health - Applications for
Sanitary Landfills, including Rubble Landfills,"” does not apply to
his land filling activity. |In response, Anne Arundel County ("the
County") filed a counterclaim seeking an injunction to enjoin
Gertz's activities until he obtained a landfill permt required by
t he Ordi nance.

The land filling activity at issue here involves Certz's plan
to establish a farmon his property in Anne Arundel County to be
used as a horse boarding operation. To that end, he was filling

ravines on his property wth raw tree materials to establish
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pasture land. The fees he charged others to accept their organic
fill served as his primary source of incone.

The present suit over whether the Ordinance applies to Certz
is rooted in two earlier events. First, in 1985, the parties
settled a grading permt dispute by entering into a Consent
Agreenent (the "Agreenent") that allowed CGertz to dunp, place
di spose, or otherwi se store on his land | oads fromoff-site of raw
tree material for his farm ng and/or personal use.! It stated in
pertinent part:

1. That [Gertz], except for his and/or
occupant's farm ng and/ or personal use, shal
not dunp, place, dispose, or otherw se store
any bulk loads from off-site of raw tree
mat erial consisting of root material, brush,
tree |inbs and stunps or ot herw se di spose or
store any rubble originating off-site on the
Property which is the subject of this

proceedi ng, unless otherw se or subsequently
specifically permtted by | aw.
* * * * *

*

7. That this Consent Oder shall be
bi nding on the heirs, assigns and successors
in interest of the parties.
(Enmphasi s added.) GCertz and the County l|later agreed to a slight
modi fication of the Agreenment follow ng continued disputes and
erosi on probl ens.

Second, in 1989, after a dispute arose between the parties as

to the nature of Gertz's activities under the Agreenent, the County

! The County had filed a grading permt enforcenent action
against CGertz, alleging that he was engaged in unpermtted grading
and filling on the property. Gertz denied liability and clainmed an
agricultural exenption.
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filed a Petition for Contenpt in the Grcuit Court for Anne Arundel
County. On Decenber 21, 1989, the Honorable Martin AL Wl ff found
Gertz not in contenpt, ruling that his land filling activity was
farmng and perm ssi bl e under the Agreenent ("the Wl ff decision").

On April 23, 1990, the County enacted Bill No. 28-90, "[a]n
energency ordi nance,” which anmended Articles 14 and 28 of the Anne
Arundel County Code and created new requirenents for sanitary
landfills. See Anne Arundel County Code Art. 14, 88 4-101 to 4-109
1987-1993 (Environnental Health), Art. 28, 88 1-101(55B), 1-

101(57), 11-112(a), 12-242 1993-1994 (Zoning). Specifically, the

definition of "sanitary landfill" was nodified to include the
pl anned di sposal of "rubble.” 1d. art. 14, 8 4-101(f)(2). Rubble
is defined, in part, as stunps, brush, roots, and topsoil. See

COMA R 26.04.07.11B, 26.04.07.13B. Thus, rubble includes the
raw tree materials that Gertz was using to fill his ravines.
Gertz was advised in a letter dated June 4, 1990, that he was
using his property as a "rubble landfill" and that he was required
by the new Ordinance to obtain a sanitary landfill permt to
continue this use. He then filed a declaratory judgnent action,
and the County responded with a counterclaimfor injunctive relief.
After the circuit court issued an interlocutory injunction,
Gertz filed an Amended Conplaint containing four counts. Count
One, claimng breach of contract (of the Consent Agreenent),

al l eged that the County breached its contract with him by enacting
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| egislation and pursuing injunctive relief that prohibited his | and
filling activity. He averred that his activities constituted
farmng, as previously determned by the circuit court (the Wlff
deci sion), and, as such, are his contractual right. In Count Two,
specific performance, Gertz asked the circuit court to order the

County to specifically performits contract by allowwing himto

continue his filling activity without the necessity of a sanitary
landfill permt. In Count Three, the declaratory judgnment claim
Gertz asked the court to declare that "[his] fill activities are

al l owabl e by | aw and under the Contract; that [he] need not obtain
a permt under Bill 28-90; that retroactive application of Bill No.
28-90 is a violation of [his] constitutional rights; [and] that
requiring [himl to obtain a permt and [the County's] work stoppage
is an unconstitutional taking of [his] property.” Finally, in
Count Four, invoking 42 U S.C. 8§ 1983, Gertz averred that as a
result of the County's enactnent of the O dinance and subsequent
injunctive action, the County wunconstitutionally inpaired his
contract rights and violated his property rights under the Due
Process O ause of the Fourteenth Arendnent of the U S. Constitution
and Article 24 of the Maryl and Decl arati on of Rights.?

Both parties filed notions for summary judgnent. The circuit

court, the Honorable Warren B. Duckett, Jr., presiding, found in

2 At oral argunment before this Court, Gertz expressly stated
that he is not alleging a violation of the Contract C ause of the
U.S. Constitution.
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favor of Gertz on the declaratory judgnent count, and issued an
order stating that Gertz had a vested right in his land filling
activities and that the County was estopped from enforcing the
Ordi nance agai nst him ("the Duckett decision"). The interlocutory
i njunction was di ssol ved. Judge Duckett did not, however, address
t he breach of contract claimor the 42 U S.C. § 1983 claim

The matter was then set before the Honorable Bruce C
Wl lians, who granted final judgnment in favor of the County. Judge
Wllians ruled that all of the issues in the case, liability as
wel |l as damages, were before him Following an evidentiary
hearing, and contrary to the ruling of Judge Duckett, Judge
Wl lians concluded that the provisions of the Ordinance applied to
Gertz. He ruled that the Consent Agreenment did not permt Certz to
run a comercial landfill for profit, and found that his filling
activity went beyond farmng and constituted a commercial |andfill
operati on. Finding no breach of the Consent Agreenent, Judge
W Il lians concluded there was no interference with a vested right
and thus no proof of a claimunder 42 U S. C 8§ 1983.

Gertz appealed and, in an unreported opinion, the Court of
Special Appeals held (1) that the 1989 WIff decision was res
judicata as to the issues before Judge WIllians, and (2) that 42
U S.C 8 1983 is inapplicable in this case. According to the
i nternedi ate appel l ate court, the only issues before Judge WIIians

were whether, as a result of the acts by the County, danmages coul d
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be awarded under either breach of contract or 8§ 1983. The court
reasoned that res judicata barred Judge WIllians fromreconsidering
the nature of Gertz's filling activity, i.e., whether he was
running a landfill or whether he was farmng. The court concl uded
t hat because Certz's activities had not changed since Judge Wl ff
found that he was farmng, the only issue before Judge WIIlians was
whet her the agreenent had been breached and, if so, the nature of
t he damages. Those issues were remanded to the circuit court. In
addition, the Court of Special Appeals found that based on the | aw
of the case doctrine, the Duckett decision that the O dinance did
not apply to Gertz precluded Judge Wllianms fromrevisiting that
guesti on. Havi ng concluded that the Odinance did not apply to
Gertz, the court found 8 1983 inapplicable in this case.

We granted CGertz's petition for a wit of certiorari on the 42
U S.C 8 1983 claimand the cross-petition of the County on the
applicability of the doctrine of res judicata. We shall first
consi der whether the Court of Special Appeals erred in holding that
under the doctrine of res judicata, the WIff decision barred the

County fromregul ating the di sposal of rubble on Gertz's farm

.
A
Gertz's argunent that res judicata applies in the case sub

judice starts with the WIff decision. 1In 1989, Judge Wl ff rul ed
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that Gertz was not in contenpt of court. In his opinion, he
st at ed:

Now, | can see where the County's going.
The County's saying, you are running a
landfill, not farmng. That's basically the
County's position, is it not?
Fol l owi ng the County's agreenent, the court continued:

Okay. If that is the problem then they
can pass ordinances, requiring any off-site

filling, whether it be for farmng or not
over two truckl oads, or whatever it be, needs
a permt. But, they're trying to do it in

anot her  way, which is not r easonabl e.
Because, at least in this case, he's allowed
to farm And, that was an exception that's
cut off. So, if the County wants to stop this
practice, it may be a good idea, if that's
what they want to do, or to control the
practice, is to have sonme ordinance which
woul d control it. This Consent Agreenent does
not. It calls for farm ng.

(Enmphasi s added.)

Certz argues that res judicata should be applied to bar the
County's counterclaimbefore Judge Wllianms in 1992 because it is
the sanme claimdecided by Judge Wl ff in 1989. He interprets the
Wl ff decision as a finding that he was not operating a conmerci al
sanitary landfill requiring a permt. He naintains, noreover, that
t he Consent Agreenent allows himto place on his land off-site tree
materials for farmng. Because his land filling activity has not
changed, he argues that the County's counterclaimis but another
attenpt to force himto apply for a commercial sanitary |andfil

permt.
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He maintains that in the 1989 action, the County argued that
he was running a landfill, and Judge Wl ff concluded that he was
farm ng. Therefore, the court inplicitly found that he was not
running a landfill. He maintains that the purpose of the County
has al ways been to regulate his activities as a landfill, that the
County's clains arise fromthe sanme transaction, and that only the
County's |l egal theory has changed, nothing el se.

He argues that the County's two clains are the sane based on
the sane evidence test or the transaction test of the Restatenent
(Second) of Judgnents. He clains the sane evidence woul d sustain
the present action and the 1989 action. He also argues that the
evidentiary facts in both actions constitute a series of connected
transacti ons. He maintains that the only distinguishing factor
between the present litigation and the 1989 action is the County's
attenpt to use a different ordinance to regulate his land filling
activities, i.e., Bill No. 28-90 rather than the grading permt
ordi nance. He asserts that res judicata bars the County from again
arguing that his conduct constitutes the operation of a comerci al
landfill, that he is not farmng, and that he nust therefore obtain

a permt.

B
The doctrine of res judicata bars the litigation of a cause of

action or claim after it has already been or could have been



-0-
deci ded. See DelLeon v. Slear, 328 Md. 569, 580, 616 A 2d 380, 385
(1992). The rule of res judicata was set forth in Alvey v. Alvey,
225 Md. 386, 390, 171 A .2d 92, 94 (1961), as foll ows:

a judgnent between the sane parties and their

privies is a final bar to any other suit upon

the same cause of action, and is conclusive,

not only as to all matters that have been

decided in the original suit, but as to all

matters which with propriety could have been

litigated in the first suit.
I n DeLeon, 328 Mi. at 580, 616 A 2d at 385, this Court restated the
el ements of the traditional principle of res judicata:

(1) the parties in the present litigation

should be the sanme or in privity with the

parties to the earlier case; (2) the second

suit nust present the sane cause of action or

claimas the first; and (3) in the first suit,

t here nust have been a valid final judgnment on

the nerits by a court of conpet ent

jurisdiction.

The focus of this controversy is on the second el enent of res
judi cata: whether the claimpresented before Judge Wllians is the
same "claint or "cause of action" presented to and deci ded by Judge
Wl ff. If they are the sanme, res judicata bars the County from
proceedi ng before Judge WIllians. |In Kent County Bd. of Educ. v.
Bi | brough, 309 Md. 487, 499, 525 A 2d 232, 238 (1987), we adopted
the transaction test of 8 24 of the Restatenent (Second) of
Judgnents as the basic test for determning when two clains or
causes of action are the sane for purposes of res judicata. W

guoted § 24(2) with approval:
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What factual gr oupi ng constitutes a

"transaction", and what groupings constitute a

"series", are to be determ ned pragmatically,

giving weight to such considerations as

whet her the facts are related in tine, space,

origin, or notivation, whether they form a

convenient trial unit, and whether their

treatnent as a unit conforns to the parties’

expectations or business understanding or

usage.
Bi | brough, 309 Md. at 498, 525 A 2d at 238. Applying the Bil brough
factors, and reviewng the two clains froma transactional analysis
approach, we conclude that the claimraised in the second action,
the action before Judge WIlians, was not the same as the claim
decided in the prior adjudication, the action before Judge Wl ff.
They are separate transactions.

We shall first address whether the facts are related in tine,
space, origin, or notivation. The conduct conplained of by the
County occurred at different tines. The countercl aim addressed
Gertz's failure to obtain a landfill permt follow ng the enact nent
of the Ordinance in 1990, while the contenpt action addressed
Gertz's filling activity in 1989 under the Consent Agreenent. Both
of the County's clains relate to the sanme space, focusing on the
filling activity on Certz's property in Anne Arundel County.
Neverthel ess, the County's clainms originated from different
sour ces. Significantly, the theory of liability in the instant
action did not exist when the earlier suit was litigated; thus,

Gertz's argunment that the counterclaimis barred because the County

merely changed its legal theory is inapposite. Al t hough res
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judicata generally bars a second suit based on a different |egal
theory applied to the sane set of facts previously litigated, that
rul e does not apply here because it assunes that the second theory
of liability existed when the first action was |itigated. See
Bi | brough, 309 M. at 495-97, 525 A 2d at 236-37. When the
contenpt action was litigated, the County had no right to proceed
against Gertz under the Odinance because it had not yet been
enact ed.

In ternms of notive, the County's two clainms were notivated by
di fferent considerations. In the contenpt action, the County
sought to enforce the Consent Agreenent and to regulate activity
related to land grading. It was not an attenpt to regulate Gertz's
activities as a sanitary landfill requiring a landfill permt. The
nmotive of the County in the instant action, by contrast, was to
enjoin Certz's activities only until such time as he obtained a
landfill permt in conpliance with the requirenents of the
Ordi nance. The notive of the County in enacting the O di nance was
stated in the findings of fact of Bill No. 28-90: the existing
regul ation of sanitary landfill operations, particularly rubble
landfills, was inadequate, requiring the adoption of interim

regul ations,® effective for one year, to ensure orderly devel opnent

3 Section 3 of the Ordinance reads as follows:

That the provisions of this Odinance shall be applicable for

one year after the effective date of Bill 28-90 and shall

expire thereafter without any further action of the County
(continued. . .)
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of sanitary landfills, including rubble landfills. The recita
went on to state that this regul ati on was necessary to protect and
pronote the health, safety, and welfare of the citizens of Anne
Arundel County. Based on these interests, the County filed the
counterclaimto enjoin Gertz's land filling activity only unti
such tinme as he conplied with the new | aw.

We shall next consider whether the facts form a convenient
trial unit. The County's present and prior clainms would not have
formed a convenient trial unit in the earlier litigation because
the County's rights under the Ordinance did not exist until Apri
23, 1990, and therefore could not have been litigated in the
contenpt action in 1989.

Finally, we shall address whether treating the facts as
separate trial wunits conforns to the parties' expectations or
busi ness under standi ng or usage. Certainly the County did not
consider the WIlff decision to exenpt Gertz from all future
regul ations relating to sanitary landfills. Gertz could not have
expected that the Wl ff decision determned that he was not running
a sanitary landfill, or that it exenpted himfromfuture sanitary
landfill regul ations. Significantly, Judge WIff expressly
indicated that his decision was not intended to affect the County's
ability under its police power to adopt prospective |egislation

that regulated activity like Gertz's as a sanitary landfill. W

3(...continued)
Counci |
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find that Judge Wl ff only decided that Gertz was farmng and did
not determ ne whether he was running a sanitary landfill.

We conclude that Gertz could not have expected the Consent
Agreenent to exenpt himfroma sanitary landfill permt requirenent
enacted pursuant to a legitimate exercise of the governnental
power. Furthernore, the counterclaimof the County for injunctive
relief to enforce the Ordinance is not the sanme claim that was
litigated in the contenpt action. Accordingly, the doctrine of res
judicata does not bar the County from proceeding before Judge

WIlians.

[T,
The Court of Special Appeals also found that the Duckett
deci sion "becanme the |law of the case," and concluded that as a
result, Judge WIlliams was barred from considering whether the
Ordinance applied to Gertz's activities. W disagree. The order
of Judge Duckett was not the law of the case and was subject to

revision under Maryland Rule 2-602(a).* Thus, Judge WIIlians was

4 Maryl and Rul e 2-602 provides in pertinent part:

(a) Cenerally.--Except as provided in
section (b) of this Rule, an order or other
form of decision, however designated, that
adj udi cates fewer than all of the clains in an
action (whether raised by original clam
counterclaim cross-claim or third-party
claim, or that adjudicates less than an
entire claim or that adjudicates the rights

(continued. . .)
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not precluded by the order from applying the provisions of the
O di nance to Certz.

Maryl and Rul e 2-602(a) makes clear that an order that does not
adjudicate all of the clains in an action, or that adjudicates |ess
than an entire claim or that adjudicates the liabilities of fewer
than all the parties to the action is not a final judgnent and may
be revised at any tinme before the entry of a final judgnent. See
Rohr beck v. Rohrbeck, 318 M. 28, 44, 566 A 2d 767, 775 (1989)
(until there is a final judgnent, under Maryland Rule 2-602, al
prior rulings remain interlocutory and subject to revision). W
have hel d, noreover, that "[a]s a general principle, one judge of
atrial court ruling on a matter is not bound by the prior ruling
in the sane case by another judge of the court; the second judge,
in his discretion, may ordinarily consider the matter de novo."
State v. Frazier, 298 M. 422, 449, 470 A 2d 1269, 1283 (1984).

The Duckett decision falls within the terns of Rule 2-602(a).
The order did not address Gertz's clains for breach of contract or

violation of 8 1983, nor the County's request for authorization to

4C...continued)

and liabilities of fewer than all the parties
to the action:

(1) is not a final judgnent;

(2) does not termnate the action as to
any of the clains or any of the parties; and

(3) is subject to revision at any tinme
before the entry of a judgnent t hat
adj udi cates all of the clains by and agai nst
all of the parties.
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i nspect Certz's property to ensure his conpliance with the Consent
Agreenent. On Certz's claimfor declaratory judgnent, the order
did not address whether the Ordinance was applied retroactively in
violation of his constitutional rights, or whether the requirenent
that Gertz obtain a permt under the O dinance and the County's
application for an injunction for his failure to do so effected an
unconstitutional taking of his property. Judge Duckett also did
not reach the question of damages and he did not purport to grant
final judgnent to Gertz. See Rohrbeck, 318 Md. at 41, 566 A 2d at
773. Thus, Judge WIllians was free to apply the Odinance to

Gert z.

V.

Finally, we shall consider whether the actions of the County
give rise to a cause of action under 42 U S. C. § 1983.° Judge
Wllianms found that Gertz suffered no constitutional deprivation
and was therefore not entitled to damages under 8 1983. W agree.

The Court of Special Appeals found:

542 U.S.C. 8§ 1983 provides in pertinent part:

Every person who, under color of any
statute, ordinance, regulation, custom or

usage, of any State . . . subjects, or causes
to be subjected, any citizen of the United
States . . . to the deprivation of any rights,

privileges, or imunities secured by the
Constitution and | aws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress.
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Based upon the ruling by Judge Duckett,

whi ch becane the law of the case, that the

ordinance was not applicable to the Gertz

situation because of Judge Wl ff's "farmng

operation” ruling, we hold that 42 U S.C. 8§

1983 does not apply to the matter at bar.

Al though the County may have attenpted to

di vest the right of Gertz to conduct filling

activities on his property for agricultural

purposes, that particular statute was ruled

not to apply to the Gertz operation.
Al t hough we find that the O dinance applies to Gertz's land filling
activity, we affirmthe holding of the internediate appellate court
that Gertz is not entitled to danages under § 1983.

Gertz does not contend that the County |acked the power to
enact the Ordinance, nor does he attack the validity of the
Ordi nance facially. He only argues that, as applied to him the
new sanitary landfill law is unconstitutional. H s argunent is
t hat, because the farm ng provision of the Consent Agreenent and
the Wl ff decision concern the sane land filling activity regul ated
under the Ordinance, the County's efforts breached the Agreenent,
violated his right to substantive due process, and effected a
taking of the equivalent of a permt to fill his land with raw tree
materials, thus giving rise to a cause of action under 42 U S.C 8§
1983. W di sagree.

Gertz does not have a cause of action under 8§ 1983 for a
violation of his constitutional rights. He was subject to the
Ordinance and failed to obtain a sanitary landfill permt. The

actions of the County did not effect an unconstitutional taking of

property because the Consent Agreenent never entitled Gertz to an
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exenption fromfuture |egislation which was validly enacted under
governnental power to regulate all sanitary landfills in Anne
Arundel County. W therefore deny Gertz's 8 1983 claim

In sum we hold that neither the doctrine of res judicata nor
t he Duckett decision barred the application of the Ordinance to the
activity of Robert E. Gertz. W also hold that the actions of the
County do not give rise to a cause of action under 42 US. C 8§

1983.

JUDGMENT OF THE COURT OF
SPECI AL _APPEALS AFFIRVED | N
PART, REVERSED |IN PART. CASE
REMANDED TO THAT COURT WTH
| NSTRUCTI ONS TO REI NSTATE THE
JUDGVENT OF THE G RCU T COURT
FOR ANNE ARUNDEL COUNTY. COSTS
IN THI S COURT AND | N THE COURT
OF SPECI AL APPEALS TO BE PAID
BY APPEL LANT/ CROSS- APPELLEE
GERTZ.






