Patricia Getson v. WM Bancorp, et al., No. 87, Septenber Term
1996.

WORKERS' COVPENSATI ON- - For pur poses of permanent parti al

di sability under 8 9-627 of the Labor and Enpl oynent Article,
permanent partial disability resulting froma shoulder injury is
properly classified as "Qther cases"” inpairnent under 8 9-627(k).

WORKERS COMPENSATI ON- The Anerican Medi cal Association’s Quides
to the Eval uation of Permanent |npairnent, adopted by the

Wor kers’ Conpensati on Conm ssion as the nethodol ogy to be used by
physi ci ans to assess inpairnment for purposes of permanent

di sability, do not disturb Maryland Code (1991 Repl. Vol., 1996
Cum Supp.) 8 9-627's division of injuries into those
specifically listed and those “Qther cases” addressed by § 9-
627(k).

WORKERS' COVPENSATI ON--1n assessing permanent partial disability,
the Workers' Conpensation Conm ssion and circuit court are not
bound by the highest and | owest nedi cal eval uations of

i npai rment; nor nust they take the average of the nedical

eval uations. The Comm ssion and circuit court nust assess the
claimant's conpensabl e disability by considering the nedical

eval uations as well as the effect the injury has had on the
claimant's ability to performhis or her job.
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In this workers' conpensation case, the claimnt suffered a
conpensabl e injury to her right shoul der when she slipped and fel
on the ice in her enployer's parking | ot on February 4, 1993. The
primary question we nust decide in this case is whether a shoul der
i njury, which causes pernmanent partial disability, is an injury to
t he arm under Maryland Code (1991 Repl. Vol., 1996 Cum Supp.) 8§ 9-
627(d)(1)(iii) of the Labor and Enploynent Article! or whether
permanent partial disability resulting froma shoulder injury is
properly classified under 8 9-627(k), "Qther cases.” W nust also
deci de whether the Court of Special Appeals erred in concluding
that the Wrkers' Conpensation Conm ssion (" Comm ssion") commtted
an error of law when it awarded permanent partial disability
benefits based on thirty percent loss of industrial use of the
body. We shall hold that the Comm ssion correctly categorized
claimant's injury as an "Qther cases" inpairnent and that the
finding of permanent partial disability based on thirty percent
| oss of use of the body was not error.

The claimant, Patricia M Getson, sustained an accidental
injury to her right shoulder arising out of and in the course of
her enploynment with WV Bancorp. Cetson fell on ice in her

enpl oyer's parking | ot on February 4, 1993, fracturing the right

1 The Maryl and Workers’ Conpensation Act is codified at
Title 9 of the Labor and Enpl oynent Article of the Maryland Code.
Unl ess otherw se indicated, all statutory references hereinafter
are to the Act. M. Code (1991 Repl. Vol., 1996 Cum Supp.)
Labor and Enpl oynment Article.
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huneral head of her right shoulder.? She underwent surgery to
repair her rotator cuff and to have inserted a prosthesis in her
right shoulder. After the surgery, Getson received six nonths of
physical therapy to regain nobility and strength in her right
shoul der. Eventually, in late sumer 1993, Getson returned to her
position as a bank teller with Respondent WM Bancorp. She was abl e
to performnost of her duties as a teller, but she could not lift
heavy trays of coins, and she had difficulty reaching over a high
counter to give custoners their noney.

The claimnt conpleted her course of treatnent and was
eval uated by two physicians, Dr. Renato Lapidario at the request of
t he enpl oyer and insurer, and Dr. Neil Novin at the request of the
claimant. Dr. Lapidario concluded that the claimant sustained an
injury to her right shoulder resulting in a twenty percent
permanent inpairnment of her right upper extremty; Dr. Novin
concluded that the claimnt sustained an injury to her right
shoul der resulting in a forty-one percent permanent inpairnent of
her right upper extremty.

Cetson filed a Wrkers' Conpensation claimfor an accidental
injury. The Comm ssion held a hearing on her claimon Cctober 25,

1994. The issue before the Conm ssion was pernmanent disability.

2 The huneral head is the rounded end of the humerus, the
| ong, upper arm bone. The huneral head fits together with the
junction of the clavicle and the scapula to formthe shoul der
joint. 3 R AuswN & D. SNYDER, MEDI CAL LIBRARY LAWER S EDITION 8§ 4. 2
(1989).
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Concluding that an inpairnment of the shoulder is considered an
i npai rment of the "whol e person,”? the Commi ssion found that Getson
had suffered a permanent partial disability resulting in a thirty
percent loss of industrial use of her body as a result of the
accidental injury.

The enployer and insurer petitioned the Crcuit Court for
Al l eghany County for judicial review of the Comm ssion's order and
presented two argunents: first, that the Comm ssion should have

deci ded the case as a loss of use of the arm or upper extremty,

8 There are two categories of injuries for purposes of
permanent partial disability under 8 9-627--those that are
"schedul ed,” or specifically listed and those that are
"unschedul ed" and fall within the "Q her cases" category of § 9-
627(k). In 8§ 9-627(b) through 8§ 9-627(j), the General Assenbly
has ascri bed the duration of conpensation, neasured in weeks, for
the | oss of each schedul ed body part. Anmong the schedul ed
injuries are |l oss of use of the thunmb, finger, toe, hand, arm
foot, leg, eye, hearing, and septum Section 9-627 assigns to
each schedul ed injury the nunber of weeks for which conpensation
is available for that injury. Not all injuries are schedul ed.
Section 9-627 contains a "catch-all" provision, entitled "OQ her
cases," 8 9-627(k), for permanent partial disability not listed
el sewhere in the section. Section 9-627(k), "Qther cases,"
provides, in pertinent part:

In all cases of permanent partial disability not listed
in subsections (a) through (j) of this section, the
Comm ssion shall determ ne the percentage by which the
i ndustrial use of the covered enpl oyee's body was
inpaired as a result of the accidental personal injury
or occupational disease.

Section 9-627(k) differs fromthe schedul ed provisions in that 8§
9-627(k) speaks in terns of |oss of "industrial use of the
covered enpl oyee's body" rather than | oss of use of the specific
body part. The General Assenbly has set 500 weeks as the naxi mum
duration of conpensation for whole body injuries under "Q her
cases."
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not of the whole body, because the Quides for Evaluation of
Per manent | npairnent4, AMER CAN MEDI CAL ASSOO ATI N, QU DES TO THE EVALUATI ON
OF PERVANENT | MPAIRVENT (3d ed. 1988) (hereinafter AMA Gu DES), adopted
by the Comm ssion as the nethod of evaluation of permanent
i npairnment, define the arm or upper extremty to include the
shoul der; and second, that if the Conm ssion properly classified
the shoulder injury as one to the whole body, it should have
followed its regulations and converted inpairnment of the upper
extremty to inpairnment of the body as a whole, in accordance with
the conversion tables in the AMA Cuides. The circuit court
affirmed the Commi ssion, finding that the Comm ssion properly
classified Getson's injury as an "Qther cases" injury under 8§ 9-
627(k) and properly apportioned the injury to the body as a whol e.

The enployer and insurer appealed to the Court of Special
Appeal s. The Court of Special Appeals, in an unreported opinion,
affirmed the circuit court in part and reversed in part. The
internedi ate appellate court held that a shoulder injury is an
unschedul ed injury, falling wwthin the classification of "Q her

cases" under 8§ 9-627(k). The court further held that the

4 The Guides to the Evaluation of Pernanent |npairnent,
AVERI CAN MEDI CAL ASSOCI ATI ON, GUI DES TO THE EVALUATI ON OF PERMANENT | MPAI RVENT
(3d ed. 1988), is published by the American Medical Association
and cont ai ns standardi zed procedures and protocols for doctors to
use when assessing permanent inpairnment. COVAR 14.09. 04 nmandat es
t hat physicians eval uating patients for purposes of workers
conpensation conformtheir findings and reports to the AVA
Gui des.
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Commi ssion inproperly wused whole body inpairnent to assess
claimant's permanent partial disability. Reasoning that it is
illogical to require evaluating physicians to use the nunerica
ratings in the AMA Guides but not to require the Conm ssion to do
so, the internediate appellate court held that the Comm ssion
failed to abide by its own regul ati ons and, hence, reversed.

We granted GCetson's petition for wit of certiorari to
resolve the following question: "Did the Court of Special Appeals
err in finding that the Wrkers' Conpensation Comm ssion had
coonmitted an error of law in finding that the dainmnt had
sustained a 30% disability to her body as a whol e?"

We nust determ ne whether the Comm ssion properly classified
Getson's injury under the "OQther cases" provision of 8§ 9-627(k).
I n other words, should Getson's shoulder injury be considered an
unschedul ed, "Qther cases" injury or a scheduled injury to the arnf
Only if the Comm ssion properly classified the injury do we address
whet her the Comm ssion expressed the degree of inpairment in proper
form

Section 9-627 governs the classification of injuries for
pur poses of permanent partial disability conpensation. Section 9-
627 provides in pertinent part:

(a) If a covered enployee is entitled to conpensation for

a permanent partial disability under this Part 1V of this

subtitle, the enployer or its insurer shall pay the

covered enpl oyee conpensation for the period stated in
this section.
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*x * * * % %

(d) (1) Conpensation shall be paid for the period |isted
for the loss of the follow ng:

*x * * * % %

(ti1) an arm 300 weeks;

*x * * * % %

(k) G her cases. -- (1) In all cases of permanent partial
disability not listed in subsections (a) through (j) of
this section, the Commssion shall determne the

percentage by which the industrial use of the covered
enpl oyee's body was inpaired as a result of the
acci dental personal injury or occupational disease.

(2) I'n making a determ nati on under paragraph (1) of this
subsection, the Comm ssion shall consider factors
i ncl udi ng:

(1) the nature of the physical disability; and
(1i1) the age, experience, occupation, and training
of the disabled covered enployee when the
acci dental personal injury or occupational disease
occurr ed.

(3) The Conmm ssion shall award conpensation to the
covered enployee in the proportion that the determ ned
| oss bears to 500 weeks.

(4) Conpensation shall be paid to the covered enpl oyee at
the rates listed for the period in 88 9-628 t hrough 9-630
of this Part IV of this subtitle.

The shoul der is not |isted anong the schedul ed body parts in § 9-

627.

Accordingly, permanent partial disability resulting froma

shoulder injury is governed by the catch-all "Qher cases"”

provi sion of 8 9-627(k).

Al t hough this Court has not had occasion to consider

t he

classification of a shoulder injury, the Court of Special Appeals
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has previously held that an injury to the shoulder is properly
classified as an "Qther cases" inpairnent. First National Bank v.
Sohn, 35 Md. App. 44, 368 A 2d 1122 (1977); see also R GLBERT & R
HUMPHREYS, MARYLAND WORKERS' COVPENSATION HANDBOOK 8§ 7.4, at 140 (2d ed.
1988) (" Whole body' injuries to such parts of the body as the
back, neck, chest, or shoulder fall within the scope of ~Qher
cases.'"). Courts in other states wth statutes containing
di stinctions between schedul ed and unscheduled injuries simlar to
t he Maryl and statute have |ikew se concluded that shoul der injuries
are unschedul ed. See, e.g, Dye v. Industrial Commn of Ariz., 736
P.2d 376, 378 (Ariz. 1987); Taylor v. Pfeiffer Plunmbing & Heating
Co., 648 S.W2d 526, 527 (Ark. C. App. 1983); Mbley v. Jack & Son
Pl umbi ng, 170 So.2d 41, 45 (Fla. 1964); Shebester-Bechtel .
H ggi nbottom 905 P.2d 1137, 1139 (Ckla. C. App. 1995);
Continental Ins. Co. v. Pruitt, 541 S.W2d 594, 597 (Tenn. 1976).

Relying on 8§ 9-721° and COVAR 14.09.04, the enployer and
insurer contend that the General Assenbly and the Comm ssion
intended to incorporate the AVA Qui des' termnol ogy and divi sion of
body parts into the Wrkers' Conpensation Act. The AVMA Cui des do
not use the "arm as a unit of evaluation; instead, the AVMA Guides

speak in terns of the "upper extremty,” which consists of the

> Section 9-721 mandates that "[a] physician shall eval uate
a permanent inpairnment and report the evaluation to the
Comm ssion in accordance with the regul ati ons of the Conm ssion.”



hand, wist, elbow and shoulder. AMA GuDES, supra, 8 3.1, at 13.
The enployer and insurer maintain that it is inproper for the
Commi ssion to classify an injury to the shoulder as an "Qher
cases" injury when the AVA Quides treat the shoul der as part of the
upper extremty. Since the eval uating physicians expressed their
opinion in terns of "upper extremty," the enployer and insurer
argue that an injury to the shoulder should be treated as a
scheduled injury to the arm

We di sagree. The Comm ssion's adoption of the AMA Gui des as
t he standard for the evaluation of permanent inpairnent does not
affect 8 9-627's classifications of permanent partial disabilities.
The legislative history of the AMA Quides' incorporation into
Maryl and |aw reveals that neither the CGeneral Assenbly nor the
Comm ssion intended to incorporate the AMA Gui des' definitions of
body parts into the workers' conpensation | aw of Maryl and.

In the Acts of 1987, chapter 591, 8§ 1, the General Assenbly

adopted the followi ng provision, then codified as Art. 101, 8§ 36C

(a) I'n general.-- On or before July 1, 1988, the
Comm ssi on shall adopt guides to be used by physicians to
measure and report to the Commssion all nedical

eval uations of permanent inpairnments, including |oss of
function, endurance, and range of notion, and pain,
weakness, and atrophy.

(b) Nature of guides.-- The guides to be adopted by
t he Comm ssi on under subsection (a) of this section are
regul ations under Subtitle 1, Title 10 of the State
Governnment Article.

(c) Quides prior to adoption of official guide.-- On
or after July 1, 1987, and until the Conm ssion adopts
gui des under subsection (a) of this section, physicians
shall use the nost recent edition of the American Medi cal
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Association's "Guides to the Evaluation of Permanent
| mpai rnent,"” as anended, to neasure all medi ca
eval uations of permanent inpairnments. Physicians shal
report their findings in accordance with those guides.
(d) Additional information prior to official guide.-

- Until the Conm ssion adopts gui des under subsection (a)
of this section, a physician, in evaluating a pernmanent
i mpai rnment, shall submt to the Conmm ssion additiona
i nformation, including:

(1) Pain;

(2) Weakness;

(3) Atrophy;

(4) Loss of endurance; and

(5) Loss of function.

The Comm ssion adopted guides as directed in 8 36C(a);

14.09.04 went into effect Decenber 15, 1988. Like the interim
measure enacted by the CGeneral Assenbly in Article 101, 8 36C(c),

the Conmm ssion also selected the AMA Guides as the nethod of

eval uation that physicians shall use in assessing permanent

i npai rment for workers' conpensation purposes. COVAR 14.09. 04

r eads:

.01 I ncorporated Docunent.

Those provisions of "GQuides to the Evaluation of
Per manent | npairnment” (Anmerican Medical Association, 3rd
ed. 1988) specified in Regulation .02 are incorporated by
reference.

.02 General Guidelines.

A.  As evidence of permanent inpairnent, a party may
submt a witten evaluation of permanent inpairnent
prepared by a physician.

B. When preparing an evaluation of permanent
i npai rment, a physician shall:

(1) Generally conformthe evaluation with the
format set forth in 8§ 2.2 ("Reports") of the Anerican
Medi cal Association's "Quides to the Evaluation of
Per manent | npairnment”;

(2) Use the nunerical ratings for the
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i mpai r ment set forth in the American Medi cal
Association's "Quides to the Evaluation of Permanent
| mpai rent ™, provided that a physician is not required to
use the inclinoneter evaluation technique specified in §
3.3, but instead may use the gonioneter technique
specified in the "Addendumto Chapter 3";

(3) Include the itens listed under the heading
"Conparison of the results of analysis wth the
inpairnment criteria. . ." in 8 2.2 ("Reports") of the
Anerican Medical Association's "CQuides to the Eval uation
of Permanent |npairnment”; and

(4) Include information on the itens required
by Labor and Enpl oynent Article, 8 9-721, Annotated Code
of Maryl and, which include:

(a) Loss of function, endurance, and
range of notion, and

(b) Pain, weakness, and atrophy.
C. A physician preparing an eval uati on of pernmanent
i mpai rment may i nclude nunerical ratings not set forth in
the Anerican Medical Association's "CQuides to the
Eval uati on of Permanent Inpairnent” for the itens |listed
in 8 B(4) of this regulation. |f the physician does so,

the physician shall include in the evaluation the
detailed findings that support those nunerical ratings.
D. Wen reviewing an evaluation for pernmanent

i npai rment, the Conm ssion shall consider all the itens
listed in 8B of this regul ation.
E. The Conm ssion nmay not approve paynent of a
physician's fee for an evaluation that does not conply
with this regulation.
F. This regulation shall apply to all eval uations
prepared on or after July 1, 1990.
Wen the former Article 101 was revised and enacted as Title
9 of the Labor and Enpl oynent Article, the provision of § 36C that
directed the Comm ssion to adopt guides for nedical eval uation of
permanent disability and the provision that established an interim
gui de were del eted as obsol ete because the Conm ssion had adopted
gui des. 1991 Maryland Laws, ch. 8, at 946 (Revisor's Notes)
Section 9-721, the successor to 8 36C, provides:

(a) In accordance with regul ations.-- A physician shal
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eval uate a pernmanent inpairnent and report the eval uation
to the Comm ssion in accordance with the regul ati ons of
t he Conm ssi on.

(b) Contents of evaluation.-- A nedical evaluation of a
permanent inpairnment shall include information about:
(1) atrophy;
(2) pain;

(3) weakness; and
- (4) loss of endurance, function, and range of
not i on.

As the legislative history illustrates, the General Assenbly
initially adopted the AMA CQuides as an interimnethod of eval uation
for wuse wuntil the Comm ssion adopted guides for pernanent
eval uation. The Comm ssion then pronul gated COVAR 14. 09. 04 whi ch
i ncorporates by reference certain provisions of the AVA Cuides.
Section 9-721, the current version of the statute governing
eval uation of permanent inpairnment, mandates that physicians
eval uate permanent inpairnent in accordance with the Conm ssion's
regul ations and sets out certain types of information that nust be
included in the evaluation. See Sears Roebuck v. Ral ph, 340 M.
304, 313, 666 A.2d 1239, 1243 (1995) (discussing |egislative
history of 8§ 9-721).

This legislative history does not reveal an intent on the part

of the General Assenbly to incorporate the term nology of the AVA

Gui des. In fact, the Ceneral Assenbly adopted the AMA Cuides
solely as interim guides to be wused until the Comm ssion
promul gated guides of its own. The provision of § 36C that

referred to the AMA Gui des was del eted as obsol ete when § 36C was

placed in Title 9 of the Labor and Enploynent Article. Maryl and
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Laws 1991, ch. 8, at 946 (Revisor's Notes). The current version of
8§ 9-721 does not nention the AVA Cuides, but refers only generally
to the Comm ssion's regulations. W agree with the circuit court
and Court of Special Appeals that "the plain neaning of the
statute is devoid of any such intent' to "enact the AMA' s division
of body parts.'"

Furt hernore, COVAR 14.09.04.01 i ncorporates by reference only
those provisions of the AMA CGuides that are specified in COVAR
14.09.04.02; the Comm ssion did not incorporate the entire AMA
Qui des. COVAR 14.09.04.02 does not refer to the AVMA Quides'
term nol ogy, but rather requires that evaluating physicians enpl oy
the nunerical ratings and the reporting format fromthe AVA Qui des.
Nowher e does the regul ati on mandate or suggest that the particul ar
term nol ogy used in the AMA Cui des substantively changes workers'
conpensation | aw.

In summary, nothing in the statutes, regulation, nor in the
AMA Cuides disturbs 8 9-627's division of injuries into those
specifically listed and those "Qther cases" addressed by § 9-
627(k). Section 9-627 specifically lists loss of an arm but it
fails to nention | oss of a shoulder. Incorporating portions of the
AVA @Quides in an admnistrative regulation cannot rewite 8 9-627.
The circuit court did not err in affirmng the Conm ssion's award
of permanent partial disability benefits based on 8§ 9-627(k),

"O her cases."”



13

The enpl oyer and insurer also dispute the Comm ssion's finding
of permanent partial disability based on thirty percent industrial
| oss of wuse of the body. Al though the enployer and insurer
mai ntain that the Comm ssion may not classify claimant's injury as
"Qt her cases" inpairment under 8 9-627(k), they contend that if the
Comm ssion may do so, it nust at |east convert upper extremty
inmpairnment ratings to the equivalent inpairnent of the body as a
whole and award permanent partial disability based on that
converted inpairnment rating. W agree, but conclude that the
Commssion's finding of thirty percent |oss of use of the body was
not error under these circunstances.

As we di scussed above, the unschedul ed "Qther cases" category,
to which Petitioner's injury belongs, requires the Comm ssion to
eval uate industrial |oss of use of the whole body, not just |oss of
an isolated body part. The evaluating physicians in this case
presented their evaluations in ternms of inpairnment of the right
upper extremty, not in terns of the body as a whole. The AMA
Qui des contain tables that convert inpairnent expressed in one form
to inpairnment expressed in another form Table 3 of Chapter 3
converts inpairment of the upper extremty to inpairnment of the
body as a whole. In this case, Dr. Novin's assessnent of forty-one
percent inpairment of the right upper extremty translates to
twenty-five percent inpairnment of the whole person; Dr. Lapidario's

assessnment of twenty-five percent inpairnment of the right upper
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extremty translates to twelve percent inpairnent of the whole
per son.

The enployer and insurer contend that the Comm ssion
i nproperly took the average of the two upper extremty inpairnent
ratings (forty-one percent and twenty percent) and then applied
that average to the whole person rather than to the upper
extremty, when instead the Comm ssion should have taken the
average of the whol e body inpairnment ratings.

We reject their contention because no statute or regulation
requires that the Conm ssion take the average of the nedical
assessnments, nor is the Comm ssion bound by the highest or |owest
medi cal assessnents. See Ay Construction Co. v. Davis, 60 M. App.
602, 607, 483 A 2d 1330, 1333 (1984), cert. denied, 302 M. 288,
487 A.2d 292 (1985). In Gy Construction, Chief Judge Richard
Gl bert, then Chief Judge of the Court of Special Appeals, witing
for the court, considered whether the Conm ssion may award a
percentage of disability greater than the highest nedical evidence
in the record. 1d. at 605, 483 A 2d at 1332. The internediate
appel l ate court held that nothing within the workers' conpensation
statute or acconpanying regulations limts the Conm ssion, or the
circuit court on petition for judicial review, to the nedica
evaluations. |d. at 606, 483 A 2d at 1332.

Moreover, the Conm ssion's determnation of disability was

never intended to be the one-to-one equivalent of the nedica



15
eval uations of the claimant's inpairnent. The Court of Specia
Appeals in Ay reiterated that injury and disability are not
synonynous and that conpensation is paid not for the injury but for
the resulting disability. Id. at 607, 483 A . 2d at 1333. Chief
Judge G | bert wrote:

To hold that in all cases the Comm ssion or the
court is conpelled to find an anmobunt of disability that
is no greater than the highest nedical evaluation and no
less than the | owest medi cal eval uation would
i nper m ssi bly shift t he | egal determ nati on of
"disability" to physicians. That result would be in
clear contravention of the legislative intent and
traditional role of the Conm ssion or court.

ld., 483 A 2d at 1333. The AMA Qui des thenselves warn that the
i npai rment ratings derived fromthe AMA Guides are not substitutes
for the legal determ nation of disability.

[A]s used in the Quides, "inpairnment” neans an alteration
of an individual's health status that is assessed by
medi cal neans, "disability,”" which is assessed by
nonnedi cal means, nmeans an alteration of an individual's
capacity to neet personal, social, or occupational
demands, or to neet statutory or regulatory requirenents.

*x * * * % %

Each adm nistrative or | egal systemthat uses permnent
inpairment as a basis for disability rating needs to
define its own process for translating know edge of a
medi cal condition into an estimate of the degree to which
the individual's capacity to neet personal, social, or
occupati onal demands, or to neet statutory or regulatory
requirenments, is limted by the inpairnent. W encourage
each system not to nake a "one-to-one" translation of
inpairment to disability, in essence creating a use of
the Guides which is not intended.

AVA QU DES, supra, 8 1.1, 1.3, at 2, 6 (enphasis in original). Wre

the Comm ssion routinely to determne industrial |oss of use by
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averagi ng the nedical assessnents, the Conm ssion would fall short
of its obligation to consider all of the factors set out in COVAR
14.09.04.02(B) to determne a claimant's disability.

The Comm ssion nust do nore than nerely adopt nedical
eval uations of anatom cal inpairnment; the Conmm ssion nust assess
the extent of the |oss of use by considering how the injury has
affected the enployee's ability to do his or her job. An
eval uati ng physician provides the Conmm ssion wth an assessnent of
medi cal inpairnment; the finder of fact, however, nust determne the
degree of disability. G LBERT & HUwWPHREYS, supra, 8 7.2, at 135.
Medi cal inpairnment and conpensabl e disability are not synonynous.
In the treatise authored by Glbert and Hunphreys, we find a
hypothetical that illustrates the difference between injury and
conpensabl e disability:

Consi der, for exanple, claimants A and B, who have

bot h sustai ned anputations on both hands of the thunbs.

Claimant A is a freight checker, who is required to

operate the push buttons on an electronic truck scale and

tabulate weight sheets for his enployer. After
recovering from the injury he returns to this pre-
accident duties and works the sane nunmber of hours per

week. Claimant B is a concert pianist who, as a result

of the injury, has been inforned that he shall never play

the piano professionally, if at all. Notw thstanding the

simlarity of the injuries, it is easy to fathom that

C ai mant B concei vably coul d be found permanently totally

di sabl ed, while Caimant A would receive an award for a

much smal l er industrial |oss of use of the body.

ld. 8 7.5, at 141.
The Court of Special Appeals acknow edged that the Comm ssion

is not bound by the nedical eval uations, but neverthel ess held that



17

the Comm ssion commtted an error of l|law when it concluded that
Cetson had sustained a thirty percent inpairnent of her body as a
whol e because "the Commssion failed to abide by its own
regul ations. " W are wunable to discern how the Conm ssion
di sregarded its own regulation. COVAR 14.09.04 sets out general
gui del i nes for physician evaluations. The COVAR regul ation only
requires that the Comm ssion consider the factors specified in
COVAR 14.09.04.02(B) and that the Conm ssion authorize paynents
only to physicians who conply with the regul ation.

In this case, the Comm ssion found a thirty percent |oss of
use of the body as a whole, seventeen percent greater than the
hi ghest nedi cal assessnent. COVAR 14.09.04.02 directs that the
Commi ssion, in assessing permanent inpairnment, shall consider al
of the information provided in the nedical evaluations, as well as
the information required by 8 9-721(b)--nanely, atrophy, pain,
weakness, and | oss of endurance, function, and range of notion. 8
9-721(b).

Dr. Novin concluded that Getson "has significant pain,
weakness, |oss of endurance, atrophy, and |loss of function."™ Dr.
Novin also found inpaired range of notion. Dr. Lapidario, who
assessed a lower |evel of inpairnment, nonethel ess concluded that
Petitioner's injury resulted in "recurrent disconfort in the right
shoul der, weakness of the nuscles, stiffness of the shoul der joint
and | oss of endurance."” Petitioner's testinony denonstrated that

the injury has limted her day-to-day activities. She testified
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that her armgets very tired and hurts when outstretched for a | ong
period of time at work. She also reported that she has difficulty
giving custonmers their noney at work because the counter is too
high for her to reach with her right armand that she can no | onger
lift the change trays used at the bank. Qutside of the work
context, Petitioner experienced a great deal of pain in cold
weat her and suffered fromsuch [imted range of notion that getting
itenms out of her cupboards at hone and reachi ng her arm behind her
back in order to dress herself have becone nearly inpossible.
Upon judicial reviewin the circuit court, the Comm ssion's
decision is presuned to be prima facie correct and the burden of
proving that the Conm ssion's decision was not correct rests with
the party seeking judicial review. 8§ 9-745(b). W agree with the
circuit court that the enployer and insurer did not overcone the
presunption of correctness that the Conm ssion's decision enjoys.
We conclude that the circuit court did not err in affirmng the
Comm ssion's finding of 30%1o0ss of industrial use of the body as

a whol e.
JUDGMVENT OF THE COURT OF
SPECI AL APPEALS REVERSED.
CASE  REMANDED TO THAT
COURT WTH DIRECTIONS TO
AFFIRM THE JUDGVENT OF
THE CRCUT COURT FOR
ALLEGANY COUNTY. COSTS
IN THIS COURT AND THE
COURT COF SPECI AL APPEALS

T0 BE PAlI D BY
RESPONDENTS.




