REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 348

Septenber Term 1995

HOSSEI N GHAJARI
V.

STATE OF MARYLAND

Bi shop,
Fi scher,
Mur phy,

JJ.

Qpi ni on by Murphy, J.

Filed: March 27, 1996



Md. Code (1957, 1992 Repl. Vol.), article 27, 8 2 provides:

Any person who shall w thout color of right
forci bly abduct, take or carry away any child
under the age of twelve years fromthe hone
or usual place of abode of such child, or
fromthe custody and control of the parent...
of such child, or be accessory thereto, or
who shall w thout such color of right and
agai nst the consent of the parent... of such
child, persuade and entice fromthe usual

pl ace of abode or house of such child, or
fromthe custody and control of the parent...
of such child, or be accessory thereto, or
shal | know ngly secrete or harbor such child,
or be accessory thereto, with the intent to
deprive such parent... of the custody, care
and control of such child, shall be guilty of
a felony and upon conviction shall suffer
inprisonnment in the penitentiary for a term
not exceeding twenty years, in the discretion
of the court.

Md. Code (1984, 1991 Repl. Vol., 1995 Cum Supp.),

of the Famly Law Article (F.L.)?! provides:

If a child is under the age of 16 years, a
relative who knows that another person is the
| awf ul custodian of the child may not: (1)
abduct, take or carry away the child fromthe
| awful custodian to a place outside of this
St at e;

(2) having acquired | awful possession of the
child, detain the child outside of the State
for nore than 48 hours after the | awf ul

cust odi an demands that the child be returned,
(3) harbor or hide the child outside of this
State know ng that possession of the child
was obt ai ned by another relative in violation
of this section; or

(4) act as an accessory to an act prohibited
by this section.

§ 9-305

This appeal fromthe Crcuit Court for Carroll County

12.

1

A 1995 anendnent substituted "16" for "12" in
introductory language. At all tines relevant to this case
statute proscribed the abduction, etc. of children under the age of

t he
t he



presents us with the question of whether a child's natural but
non- cust odi al parent can be prosecuted under both of these

statutes.?

Fact s
Hossein Ghajari, appellant, was charged with two counts of
child abduction pursuant to Art. 27, 8 2, and two counts of child
abduction pursuant to F.L. 8 9-305. He entered pleas of not
guilty and agreed to proceed on the follow ng statenent of facts:

On or about March 16, 1990, at 349 Apart nent
V, Westm nster, Carroll County, Maryl and,

[ appel l ant] without the color of right and
agai nst the consent of the parent, |awful
custodi an and natural nother, Homayoun

Taj al i bakhash di d persuade and entice Simn
Chajari, the daughter, date of birth July 183,
1982, and Siavash Ghajari, the son, date of
birth April 23rd, 1984, fromthe honme of
Simn and Siavash Grajari . . . and he did
transport the children to the State of New
York, in the United States, and fromthere to
the country of Iran, and did keep secrete and
harbor the children there with the intent to
deprive their nother of the custody care and
control of the Children, until such time as
the children were . . . recovered by their
not her on June 27th, 1993, in Iran.

2 Appellant actually franmed the follow ng questions for our
revi ew.

Did the trial court err in inposing
a sentence greater than one year?

1. Ddthe trial court err in failing
to nerge the Article 27 § 2
convictions into the Famly Law § 9-
305 convictions?
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[AllIl of this was being done contrary to the
not her's custodial right in the children,

whi ch prohibited the renoval of the children
fromthe State of Maryland in violation of
Article 27, Section 2, as well as the Famly
Law Article he's charged with. [Appellant]

al so knew the nother was the | awful custodian
of the children.

Specifically, [appellant] and Homayoun
Taj al i bakhash were married. They had two
children, a daughter, Simn, born July 13,
1982, and a son, Siavash, . . . born Apri
23, 1984. [Appellant] and Ms. Tajal i bakhash
separated in 1988. They entered into a
Vol untary Separation and Property Agreenent
t hat was dated August 31st, 1988, where in
[sic] it was agreed that the w fe, Homayoun,
was to have custody of the two children, and
that [appellant] was to have |i beral
visitation, but he was not to renpve the
children fromthe State wthout prior witten
consent fromthe wife. [Appellant] signed
this agreenent.

On Cctober 20th of 1988, a Consent Order
was signed by this Honorable Court and
[ appel | ant] and Homayoun. In this Consent
Order, the Court granted tenporary care and
custody of the children to the nother
and it further ordered that [appellant] was
to have reasonable visitation with the
children with the follow ng caveat: That
[sic] [appellant] was not to renove the
children fromthe State of Maryland w t hout
the prior witten consent of the nother.

The parties were divorced, absolutely,
on April 20th, 1990, and Homayoun was granted
custody, and [appellant] was granted
reasonabl e visitation.

On or about March 16 of 1990,
[ appel l ant] picked up his children, Simn,
who was seven years old at the tine, and
Si avash, who was five at the time. He picked
themup fromtheir honme | ocated at 349 Bi shop
Street, Carroll County, Maryland.
[ Appel l ant] was to have the two children for
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a weekend visitation and was to return them
by 7 a.m the norning of March 19 of 1990.

[ Appel l ant] did not have witten or oral

perm ssion fromthe natural nother, Homayoun,
to take the children out of the state. Plans
to take the children out of the state or
country were never discussed with the nother

On March 19t h, 1990, when the children
were not returned to their home, Homayoun
called their school and found that neither

child was in school. The only person
Homayoun knew to contact was a rel ative of
[ appel l ant], who she knew as Ali . . . who

[ appellant] was living with in New York at
the tine. \When she contacted Ali, he
provided the following information to her:
That [sic] [appellant] borrowed his car to
drive to Maryland to see his children. On
March 17th, 1990, Ali received a call from
[ appel l ant] stating that the car could be

pi cked up at Kennedy Airport; that

[ appel | ant] had renoved all his personal

bel ongi ngs fromthe residence in New York,
and when the police contacted Ali |ater on,
he told themthat he went to Kennedy Airport
to get his car, he saw [appellant] and the
two children in a Delta Airline term nal but
di d not know where they were going.

On [sic] 5:30 p.m on March 19, 1990,
Homayoun cal | ed [appel | ant’'s] nother, who was
living in Ilran. She had a feeling that
that's where he would go. She talked to
[ appellant]. She could hear the children in
t he background, but [appellant] would not |et
her talk to themat that tine. [Appellant]
had to obtain passports for the children in
order to travel to Iran, because Homayoun had
the children's passports at the tinme. At the
time, [appellant] was an Iranian citizen and
was in this country on a green card. During
this phone call, she demanded the return of
the children. She also demanded the return
of the children when she talked with
[ appel | ant] when she [called] the children on
a nmonthly basis. [Appellant] refused and
said it was her turn to be m serable.
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Homayoun did not see her children again
for three years and two nonths. \When she
went back to Iran and found her children, she
gave themthe choice to stay in Iran or go
home to the United States. Both children
chose to return with their nother to the
United States and did so on June 27 of 1993.
The children were nine and el even when they
canme back to the United States.

During their absence, Homayoun tal ked to
the children once a nonth. She al so tal ked
with [appellant], who would continually try
and persuade her to cone back to Iran

The children would testify that they
were not aware their father was not to take
themout of the state in March of 1990. He
told them he was taking themto New York to
visit relatives, and when he took themto the
airport, he told themthat they were going
back hone.

[ Appel l ant] woul d be identified by
Homayoun and his two children, Simn and
Si avash, as the individual who's seated next
to his attorney at trial table. . . . At no
time did [appellant] have oral or witten
perm ssion to take the children out of the
state of Maryl and.

Appel | ant was convicted of all four charges and was
sentenced to a total of ten years inprisonnment. For each
conviction under F.L. 8 9-305, appellant received a one year
sentence. The sentence for abducting Simn was consecutive to
the sentence for abducting Di avash, but both sentences were
concurrent to two concurrent ten year sentences inposed for the
Art. 27, 8 2 convictions. All sentences were suspended on
condition that appellant conplete successfully a five year period

of probation.



Di scussi on

The non-custodi al parent who abducts his or her child from
the custodi al parent nust be prosecuted under F.L. 8 9-305
unl ess, prior to the abduction, there has been a judicial
term nation of his or her parental rights.® W base our
conclusion on the | anguage of Art. 27, 8 2 as well as the
| egislative history of F.L. 8§ 9-305.*

A parent has a right to the "conpani onship, care, custody
and managenent of his or her children.” [In Re

Adopti on/ Guardi anship No. 10941 in the Crcuit Court for

Mont gonery County, 335 Md. 99, 113 (1994) (quoting Lassiter v.

Departnment of Social Services, 452 U S. 18, 38 (1988)). See also

Frye v. Frye, 305 Md. 542, 558-560 (1986). Parents have a

natural right to the custody of their children, although this
right shall not be enforced against the child s best interest.

Ross v. Hoffman, 280 Md. 172, 176 (1977). See MI. Code Ann.

8 W are persuaded that a parent whose rights have been
judicially term nated can be prosecuted under Art. 27, 8§ 2.

4 Qur decision is not based on the rule that, when the
defendant's conduct is proscribed by both a specific statute and a
nor e conprehensive general statute, the prosecution is obliged to
proceed under the specific statute. Henry v. State, 273 M. 131,
133-134 n.1 (1974), Schwartz v. State, 103 M. App. 378, 389-390
(1995). This rule applies only if a person could not violate the
specific statute wthout also violating the general statute.
Maguire v. State, 192 M. 615, 623 (1949). A conviction under Art.
27 8 2 requires proof that the defendant was not acting under
"color of right." Because no such proof 1is required in
prosecutions under F.L. 8 9-305, every violation of F.L. § 9-305
does not constitute a violation of Art. 27 § 2.
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(1984, 1991 Repl. Vol., 1995 Cum Supp.) Fam Law § 5-203.

Art. 27, 8 2 applies only to persons who act "w thout color
of right," atermthat is not defined in the statute or el sewhere
in Maryland law. [In construing a statute, the words are given

their plain and ordinary neaning. WlIllians v. State, 329 Mi. 1

15 (1992). "Color" has been defined as "an appearance, senbl ance
or simulacrum as distinguished fromthat which is real. A prim
facie or apparent right. Hence, a deceptive appearance; a

pl ausi bl e, assuned exterior, concealing a lack of reality; a

di sguise or pretext." Black's Law Dictionary 265 (6th ed. 1990).

The term "color" appears in Article 36 of the Maryl and
Declaration of Rights. That Article preserves the equal
protection of religious liberty to all except those persons who
"under the color of religion" disturb the peace, behave imorally
or otherw se injure others.
In federal civil rights litigation, the term"color of state

| aw' has been defined as foll ows:

M suse of power, possessed by virtue of state

| aw and made possi ble only because the

wrongdoer is clothed with the authority of

state law, is action taken "under col or of"

state | aw.

United States v. dassic, 313 U S. 299, 326, 61 S. C. 1031, 1043

(1941). That definition is useful to our interpretation of Art.
27, 8 2. Appellant msused the right of visitation that he

possessed by virtue of a Consent Order. His violation of F.L. 8§



9- 305 was nmde possible only because he was clothed with the
"color of right" to the custody of his children. W cannot
affirmhis convictions under Art. 27, § 2.

Qur holding is supported by the |legislative history of F.L.
§ 9-305.° The legislature enacted this provision under the
correct inpression that Maryland | aw | acked crim nal sanctions
agai nst non-custodi al parents who snatch their children fromthe
children's custodial parents.® The bill file contains a
menor andumto Senator Curran, one of the bill's sponsors, noting

that "the taking of a child by anyone other than a parent would

be covered by federal kidnapping statutes.” (enphasis in
original). The "special instructions" section of the bill"'s
request formstates that "Maryland has no crimnal penalties for

‘child-snatching' by a parent or agent of a parent; [one of the

bill's sponsors] wants a bill to provide for child-snatching.”" A
committee note in the bill file reads:
This bill makes it a crime for a person who

is not a lawful custodian to abduct a child
under 12 for a period in [excess] of 48
hours. present [sic] Art. 27 Sec. 2
(Abduction) does not cover this situation

> W recognize "that not all legislative history has equa
value in the court's exercise of assigning probabilities to various
statutory readings." Jack Schwartz & Amanda S. Conn, The Court of
Appeal s at the Cocktail Party: The Use and M suse of Legislative
Hi story, 54 Ml. L.Rev. 432, 437 (1995). W have therefore relied
on "docunents that are nost likely to reflect actual |egislative
purpose.” 1d. at 462.

6 Art. 27, 8 2 is derived fromthe Child Abduction Act of
1876. Its legislative history is not avail abl e.
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because it only applies to persons "w thout
color of right."

(emphasis in original) (quoting Art. 27, 8 2). Appellant's

convictions under Art. 27, 8 2 nust be reversed.” Hi s

convictions under F.L. 8§ 9-305 are hereby affirned.

JUDGMVENTS OF CONVI CTI ON FOR
VI OLATI ON OF ARTI CLE 27, 8§
2 REVERSED; ALL OTHER
JUDGMVENTS AFFI RVED; COSTS
TO BE PAI D BY CARROLL
COUNTY.

" W recognize that "it is for the legislature to define

crimnal offenses and their punishnents.” Spitzinger v. State, 340
Md. 114, 119 (1995). "[T]he legislature may provide for cumul ative
sentences or nultiple punishnents for separate crines.” 1d. W

are persuaded, however, that the legislature did not intend to
provide for multiple punishnments of natural parents who violate
cust ody orders.

-0-



