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In this appeal, Gant Food, Inc. (“Gant”), the
appel l ant, challenges a determ nation by the Board of Appeal s of
t he Departnent of Labor, Licensing and Regul ation (“the Board of
Appeal s” or “the Board”), as affirnmed by the Crcuit Court for
Mont gonery County. The determ nation permts truck drivers who
engaged in a strike against Gant from Decenber 15, 1996 to
January 18, 1997, as well as other workers who participated in a
synpathy stri ke, to collect unenpl oynent benefits. Appellees are
the various claimants as well as the Board of Appeals.

FACTS

G ant operates 174 grocery stores in Maryl and,

Del awar e, Pennsylvania, Virginia, New Jersey, and the District of
Colunbia. The stores are supplied primarily by way of Gant’s
two war ehouse/ di stribution centers, one |located in Landover,

Maryl and and the other | ocated in Jessup, Maryland. @G ant al so
operates its own beverage plant and ice creamplant in Jessup,
its own dairy in Landover, and its own bakery in Silver Spring.

The evi dence presented before the Board of Appeals
established that Local 639 of the Teansters Union represents the
truck drivers who drive tractor trailers fromthe
war ehouse/ di stri bution centers to the stores and who jockey
trailers around inside Gant’s facilities. It was |local 639 that
went on strike against G ant on Decenber 15, 1996. Based on the
facts before it, the Board determ ned that nenbers of the

foll ow ng union locals “actively participated in the Local 639
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strike, by refusing to cone to work and/or picketing in synpathy
with 639":

- Teansters Local 730, which represents,
anong ot hers, warehousenen, bakery sanitors,
cafeteria and vendi ng workers, ice plant
wor kers, and sal vage workers,

- Teansters Local 67, which represents
wor kers at the beverage plant,

- Teansters Local 355, which represents
truck drivers who deliver pharnmaceuticals,

- Teansters Local 922, which represents,
anong ot hers, garage helpers and facility
mai nt enance wor kers,

- Teansters Local 246, which represents
dairy workers, ice cream workers, bakery
drivers, and depot workers,

- Local 1486 of the International
Associ ation of Machinists, which represents
garage nmechani cs, and

- Local 118 of the Bakery, Confectionery

and Tobacco Workers International Union,

whi ch represents the bakers at the Silver

Spring bakery as well as the in-store bakers.

As a result of the strike, G ant was unable to supply
its grocery stores by way of its warehouse/distribution centers.
Instead, it used outside whol esal ers and suppliers to stock the
stores. The ice cream plant, beverage plant, and dairy were shut
down for the duration of the strike. The bakery was cl osed
initially but reopened after three weeks, when the bakery workers
returned. Gant estimated that it [ost about $4 nmillion in
manufacturing profits. The Board found that the evidence before

it established that, during the period of the strike,
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(1) G ant incurred increased costs of
approximately $3.9 million [to replace goods
it ordinarily manufactured] . . . ;

(2) G ant experienced an overal

decrease in custoner count that ranged from
6% to 10% depending on how it is calcul ated

(3) G ant experienced a decrease in
aggregate sales of food and drugs of 14.82%
The Board neverthel ess determned that G ant had fail ed
to establish that a “stoppage of work” necessary to disqualify
the strikers fromreceiving unenpl oynent benefits had occurred.

The circuit court affirnmed and commented, inter alia,: “l cannot

say that the Board who is charged with the responsibility of
interpreting the law at first is clearly erroneous on the | aw,
that one could not conme to that result.” The court added: “[T]he
| aw has al ways been in adm ni strative proceedi ngs, that the gl oss
put on a statute by the adm nistrator, unless it is clearly
wrong, should be foll owed.”
| SSUES

G ant contends that the circuit court erred in applying
the clearly erroneous standard to the Board' s determ nati on and
ar gues:

“I. The statutory disqualification of an

i ndi vidual fromreceiving unenpl oynent

benefits if “unenploynent results froma

stoppage of work . . . that exists because of

a | abor dispute at the prem ses where the

i ndi vidual |ast was enployed’ requires only a
substantial curtail ment of operations of the
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enpl oyer at the [specific workplace] where

t he individual applicant for unenpl oynent was
| ast enpl oyed and not of overall operations
of the enployer at all |ocations, and

1. Even assum ng that a curtail ment of the
overal |l operations of an enployer is legally
required for the statutory disqualification
to apply, the lower court erred in upholding
a determnation by the Board of Appeal s that
there was not a substantial curtail nent of

G ant’s overall operations as a result of the
strike in question.”

STANDARD OF REVI EW

Recently, in Consunmer Protection Division v. Luskin's,

Inc., 120 Md. App. 1, 22, cert. granted, 350 Md. 280 (1998), we

reiterated:
Qur role in review ng the decision of an
adm ni strative agency “is precisely the sane
as that of the circuit court.” . . . W,
therefore, do not evaluate the findings of
fact and concl usions of |aw nmade by the
circuit court. We review the admnistrative
decision itself, . . . and not the decision
of the trial court.
(Gtations omtted.) Thus, whether the circuit court applied the
wong standard of review is of no consequence if our own review
satisfies us that the Board's decision was proper.
In light of the expertise of adm nistrative agencies,
““decisions of administrative agencies are prinma facie correct,’
and "carry with themthe presunption of validity . . . .”

Bul  uck v. Pel ham Wod Apartnents, 283 Ml. 505, 513

(1978)(citations omtted). A reviewng court “may substitute its
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own judgnent for that of the agency when resol ving questions of

aw.” Luskin’s, 120 Ml. App. at 22-23. See al so Ransay,

Scarlett & Co., Inc. v. Conptroller of the Treasury, 302 M. 825,

837 (1985). Wien the question is one of fact, however, judicial
revi ew

is narrow in scope and requires the exercise
of restrained and di sciplined judicial
judgment. . . . Were the agency’s findings
of fact are supported by substanti al

evidence, in the formeither of direct proof
or permssible inference, in the record
before the agency, an appellate court my not
substitute its judgnent, even on the question
of the appropriate inference to be drawn from
t he evidence, for that of the agency. . :
Thus, if reasoning m nds could reasonably
reach the conclusion reached by the agency
fromthe facts in the record, then it is
based upon substantial evidence, and the
court has no power to reject that concl usion.

Li berty Nursing Center, Inc. v. Dep’'t of Health and Ment al

Hygi ene, 330 Md. 433, 442-43 (1993). The review ng court also
applies the substantial evidence test “when the only question is
whet her the [adm nistrative agency], having a correct
understanding of the law, properly applied the lawto the facts.”

Supervi sor of Assessnents of Mntgonery County v. Asbury

Met hodi st Hone, Inc., 313 Md. 614, 627 (1988).
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DI SCUSSI ON
I
Scope of Stoppage of Wirk
Section 8-1004 (a) of the Labor and Enploynent Article
provides in pertinent part:

(1) an individual who otherwise is
eligible to receive benefits is disqualified
fromreceiving benefits for each week for
whi ch the Secretary finds that unenpl oynent
results froma stoppage of work, other than a
| ockout, that exists because of a | abor
di spute at the prem ses[!] where the
i ndi vi dual |ast was enpl oyed; and

(2) if separate branches of work that
usual |y are conducted as separate busi nesses
in separate prem ses are conducted in
separate departnents on the sane prem ses,
each departnent shall be considered a
separate prem ses for the purpose of this
subsecti on.

Md. Lab. and Enpl. Code Ann. § 8-1004(a) (1991 Repl. Vol .).

G ant contends that the phrase “at the prem ses

Md. Ann. Code art. 95A, 8 6(e) (1985 Repl. Vol.), the
predecessor to 8 8-1004(a)(1), provided that an individual was
ineligible for benefits if his unenploynment was “due to a stoppage

of work . . . which exists because of a |abor dispute at the
factory, establishnent, or other premi ses at which he is or was
| ast enployed . . 7 (Enphasi s added.) By 1991 Laws of

Maryl and, Chapter 8, 8 2, the Legislature revised, restated, and
recodified article 95A and other laws, creating the Labor and
Empl oynent  Article. Section 6(e) of Article 95A becane
8 8-1004(a), and the words factory and establishnment were del eted,
apparently as surplusage. As stated in the revisor’s note, the new
| anguage was “derived w thout substantive change fromforner Art.
95A, 8 6(e) . . . .” Thus, the word “premises” in the current
statute inplicitly enconpasses a factory or establishnent.
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where the individual |ast was enployed” in § 8-1004(a) (1)
nodi fies not only “labor dispute” but also “stoppage of work.”
Thus, G ant reads 8 8-1004(a)(1l) to state that an individua
is ineligible for benefits if there was a “stoppage of work”
at the “prem ses” where he was | ast enployed. It further
interprets “prem ses” to nean the specific workplace of the
i ndi vidual within the enployer’s enterprise. G ant concl udes
that 8 8-1004 disallows benefits if there was a stoppage of
work at the individual’s specific workplace, even if the
enpl oyer’ s business as a whole was not significantly
affected. Gant points out that, in determning that G ant
experienced no stoppage of work, the Board | ooked to G ant’s
operations as a whole and not to the specific workpl aces
of the workers who filed clains for unenploynent benefits.
G ant argues that had the Board | ooked to the specific
wor kpl aces of the claimnts —the warehouse/di stribution
centers and manufacturing plants? —it would have necessarily
determ ned that stoppages of work had occurred at those
wor kpl aces and that the workers were ineligible for benefits.

Prelimnarily, there is sone question as to whether
G ant’s argunent is properly before this Court. The appell ees

contend that Gant failed to argue to the Board of Appeal s that

2G ant posits that the workplaces of the truck drivers were
t he warehouse/distribution centers. That issue was not decided
bel ow since the Board determned that there was no stoppage of
wor K.
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the phrase “at the prem ses where the individual |ast was

enpl oyed” nodifies “stoppage of work,” or that the Board should
consider only the specific workplaces of the claimants in
determining if there was a stoppage of work. The appellees point
out that, in a post-hearing nmenorandum G ant urged the Board to
“look[] to [its] entire operation to determ ne whether any of its
maj or functions were substantially curtailed by the | abor
dispute.” Fromthis, the appellees conclude that G ant’s

argunent has been waived. See generally MiI. Rule 8-131(a).

G ant counters that it repeatedly urged the Board to consider
what happened at the manufacturing plants and the
war ehouse/ di stri bution centers. It contends that the quoted
portion of the post-hearing nmenorandum was designed to direct the
Board' s attention to those workpl aces and not to convince the
Board to look to its overall operations rather than the specific
wor kpl aces. Assum ng wi thout deciding that Gant’s
characterization of its argunment before the Board is the nore
accurate one and that the argunent is preserved, we are satisfied
that the Board properly construed § 8-1004(a)(1) and properly
considered Gant’'s operations as a whole in deciding that there
was no stoppage of work.

As the Court of Appeals has made clear, “ [t]he
cardinal rule of statutory construction is to ascertain and
effectuate the actual intent of the [l]egislature.”” Hyle v.

Motor Vehicle Adm n., 348 Md. 143, 148 (1997) (citation omtted).




- 9 -
“To determine the legislature’s intent, we nust look " first to
the words of the statute, read in light of the full context in
whi ch they appear, and in |ight of external manifestations of
intent or general purpose available through other evidence.’”’”
Id. (citations omtted). “In interpreting a statute, "~we
construe the statute as a whole, interpreting each provision of
the statute in the context of the entire statutory schene.’” 1d.
at 149. “ Punctuation may, when the neaning of the statute is
uncertain, be |looked to in ascertaining the real neaning, or, if
t he punctuation gives the statute a reasonabl e neani ng apparently
in accord with the legislative intent, it may be used as an

addi tional argunment for adopting the literal neaning of the words

of the statute thus punctuated.”’ Wbb v. Gty of Baltinore, 179

Md. 407, 409-10 (1941) (citation omtted).

The pl ain | anguage of the statute convinces us that the
Legi slature did not intend for the phrase “at the prem ses where
the individual |ast was enpl oyed” to nodify “stoppage of work.”
We concl ude that the phrase nodified the words “l abor dispute,”

whi ch imediately preceded it.® See Sullivan v. Dixon, 280 M.

3The Court of Appeals has defined the boundaries of an
“establishnment” for purposes of determning whether a | abor dispute
occurred at the establishnent where the claimant was | ast enpl oyed.
In Tucker v. American Snelting & Refining Co., 189 Md. 250 (1947),
a strike at the appellee’'s Garfield, Utah copper snelting plant
dried up supplies to the appellee’s Baltinore refinery, ultimtely
leading to lay-offs in Baltinore. The Court of Appeals was asked
to determne whether the Utah snelting plant and the Baltinore
refinery were the sane establishnment, such that the |abor dispute
in Uah would disqualify the Baltinore workers from collecting
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444, 451 (1977) (follow ng “the generally recogni zed rul e of
statutory construction that a qualifying clause ordinarily is
confined to the i medi ately precedi ng words or phrase —
particularly in the absence of a comma before the qualifying
clause . . .”). Section 8-1004(a)(1) was carefully crafted to
di squalify fromreceiving benefits only those individuals whose
unenpl oynment resulted froma stoppage of work, where the stoppage

of work was caused by a | abor dispute that occurred at the

unenpl oynent benefits. The Court concluded that the two operations
did not constitute one establishnent. |In addition to pointing to
t he great physical distance between the operations, the Court noted
“t he absence of evidence that the Garfield and Baltinore plants,
because of “functional integrality,’ "“general unity,’ or " physical
proximty,’ constitute a single "establishnent.’” 1d. at 256.

As Tucker exenplifies, questions regarding the boundaries
of factories, establishnments, or other prem ses nost often arise
when there is no dispute that there was a stoppage of work but
there is a dispute as to whether the stoppage was due to a | abor
di spute at the claimnt’s workpl ace. Numerous courts in other
jurisdictions with provisions simlar to 8 8-1004(a)(1l) have
westled with such questions, and the results have been strikingly
inconsistent. See, e.qg., Liberty Trucking Co. v. Dep’'t of Indus.,
Labor and Human Rel ations, 204 N W2d 457, 461-63 (Ws. 1973);
Ahnne v. Dep’t of Labor and Indus. Relations, 489 P.2d 1397, 1401
(Haw. 1971); FEord Motor Co. v. Burson, 470 S.W2d 941, 944 (Tenn.
1971); In the Matter of Claimof Sierant, 301 N Y.S 2d 604, 608
(N. Y. 1969); Weiss v. Klein Supermarkets, Inc., 108 NW2d 4, 7-9
(Mnn. 1961); Koll v. Edgekvist Bakeries, Inc., 107 N W2d 373, 376
(Mnn. 1961); Kroger v. Industrial Commin, 314 S.W2d 250, 254-55
(Mo. 1958); Ford Mbtor Co. v. Director of Div. of Enploynent, 96
N. E.2d 859, 862 (Mass. 1951); Ford Mdtor Co. v. Unenploynent
Conpensati on Comm ssion, 63 S.E 2d 28, 32-33 (Va. 1951); Ford Mbdtor
Co. v. Abercronbie, 62 S. E 2d 209, 214-15 (Ga. 1950); Nordling v.
Ford Motor Co., 42 N.W2d 576, 581-88 (Mnn. 1950); Spielmn v.
| ndus. Commin, 295 NW 1, 3-5 (Ws. 1940); In the Matter of O aim
of DiLella, 368 N Y.S 2d 300, 301-02 (N. Y. App. D v. 1975); G aham
v. Fred Sanders Co., 161 N.W2d 601, 604-07 (Mch. C. App. 1968);
Basso v. News Syndicate Co., 216 A 2d 597, 600-05 (N.J. Super. C
1966) .
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prem ses where the individuals were | ast enployed. Section
8-1004(b) provides a neans for those individuals to show that
even though the | abor dispute occurred at the prem ses where they
were | ast enployed, they were not involved in the dispute and are
therefore eligible for benefits. As inplicitly made cl ear by

8§ 8-1004(a)(2), 8 8-1004(a)(1l) does not disqualify individuals
whose unenpl oynent resulted froma stoppage of work due to a

| abor dispute that occurred at prem ses other than those at which
they were |ast enployed. Gant’s reading of the statute to

di squal i fy individual s whose unenpl oynent resulted froma

st oppage of work at the prem ses where they were | ast enpl oyed,
due to a labor dispute at those sane prem ses, would | eave in
limbo the eligibility for benefits of those individuals whose
unenpl oynment is the result of a stoppage of work due to a | abor

di spute at sone other prem ses. Qur reading of the statute is
consistent wth “the renedi al nature of unenpl oynent

conpensation, fromwhich flow the principles that such | aws
should be read liberally in favor of eligibility . ”

Sinai_Hosp. v. Dep't of Enployment and Training, 309 Mi. 28, 40

(1987).
We are convinced, noreover, that the Board properly
considered Gant’'s operations as a whole in determ ning that

there was no stoppage of work. |In Unenploynent Benefits and the

“Labor Dispute” Disqualification, 17 U Chi. L. Rev. 294, 311

(1949-50), commentator MIton |I. Shadur addressed the
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“troubl esone” question of “whether benefits are payabl e during
di sputes which cause a substantial production drop in one
departnent, though not in the entire plant.” Referring
specifically to statutes such as 8 8-1004(a), Shadur wote that a
majority of the states’

“stoppage of work” statutes provide that if
“separate branches of work which are comonly
conducted as separate businesses in separate
prem ses are conducted in separate
departnents of the sanme prem ses, each such
departnment shall, for the purpose of this
subsection, be deened to be a separate
factory, establishnment, or other prem ses.”
The inplication is that departnents which are
not “comonly conducted as separate

busi nesses in separate prem ses” do not
possess i ndependent status for the purpose of
determ ning disqualification. The test
shoul d t hus be whet her the stoppage was
substantial in relation to the entire
establishment’ s production, not nerely to
that of the departnment in which the dispute
occurred. This approach woul d be har noni ous
with the view that benefits should depend in
part upon the likelihood of success of the
enpl oyee’ s strike.

17 U Chi. L. Rev. at 311-12 (enphasis in original).

See generally Wllard A. Lewis, The “Stoppage of Wrk”

Concept _in Labor Dispute Disqualification Jurisprudence,

45 J. Urban L. 319, 334-35 (1967) (explaining that where
different branches of work are conducted as separate businesses
t he neasurenent of stoppage of work is confined to the separate
branch al one).

The Board of Appeals inplicitly concluded that Gant’s

manuf acturing plants and warehouse/di stri bution centers are not
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“conduct ed as separate businesses in separate prem ses.”
8§ 8-1004(a)(2). We perceive no error. Gant candidly describes
itself as “a vertically-integrated grocery operation.” There is
no indication that, at the relevant tine, G ant’s manufac-
turing plants or warehouse/distribution centers supplied any
entity other than Gant. G ant does not contend that its
manuf acturing plants or warehouse/distribution centers were
operated as separate businesses, and directs us to no evidence
before the Board that would indicate as nuch. Conpare

Wal green Co v. Murphy, 53 N.E 2d 390 (IIll. 1944) (drug

conpany’s war ehouse, which supplied conpany’s chain stores as
wel | as various other entities, was separate establishnent
such that court had only to | ook to whether there was stoppage
of work at warehouse).

Bot h appel | ants and appel |l ees direct us to Enpl oynent

Sec. Admin. v. Browning-Ferris, Inc., 292 Ml. 515, 517 (1982)
(“BEL"). In that case, the Court of Appeals was asked to
determ ne whether the Board of Appeals properly determ ned that
claimants who had participated in a strike against their enployer
were eligible to receive unenpl oynent benefits on the ground that
there had been no stoppage of work as a result of the strike.

The Court adopted the view held by the majority of states as to
their own unenpl oynment insurance |laws, that the phrase *stoppage
of work” in the Maryl and Unenpl oynent |nsurance Law refers to the

“curtail ment of the enployer’s operations” and not to cessation
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of the worker’s labor. 1d. at 528. The Court was not called
upon to address and did not address whether, for an enpl oyee to
be ineligible for unenpl oynent benefits, the contenpl ated
stoppage of work must curtail the enployer’s operations as a
whol e or nust curtail only the operations at the enployee’s
specific workplace. Indeed, there was no di scussion as to

whet her there was nore than one workplace in Browni ng-Ferris.

The Court nerely suggested that the curtail nent of the enployer’s
operations nmust be “substantial.” 1d. at 528. It recognized
“the difficulty of applying a fixed percentage rule to define
"substantial,’” id. at 529, and observed:

“Since the md-fifties, there has been a
new enphasi s placed upon the term
“operations.’” As production increasingly
represents less than totality of the
enpl oying unit’s performance, decreases in
busi ness revenue, services rendered,
mar keti ng, research, and mai nt enance,
transportation, and construction activities
have cone to the fore as indicia of
subst anti al ness.”
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Id. at 529-30 (quoting Lewis, 45 J. Uban L. at 322).% The Court
| ooked to the quoted criteria in determning that the Board
properly concluded that Browning-Ferris had not experienced a
wor k st oppage. See 292 Md. at 530.

In determ ning that a work stoppage occurs when there
is a substantial curtailnment of the enployer’s operations, the
BEl Court relied on a nunber of decisions from other
jurisdictions with statutes simlar to our owmn. See 292 M. at

528-29, n.13. Three, in particular, are significant. In

Continental Gl Co. v. Bd. of Labor Appeals, 582 P.2d 1236 (Mnt.

1978), workers at an oil refinery were awarded unenpl oynment
benefits for a period during which they were on strike on the
ground that there was no stoppage of work. The enpl oyer
appeal ed, arguing that, although production |evels renmained
normal , there were stoppages in areas such as “training,

pl anni ng, budgeting, etc.” 1d. at 1244. The Suprene Court of

‘Lewis explains the significance of the use of the word

“substantial” to nodify curtailnment or stoppage of work. He
observes that nobst states, i ke Maryl and, nodel ed their
unenpl oynent conpensation statutes after the Social Security Draft
Bill, which in turn was nodeled after the British Unenpl oynent

| nsurance Acts. See 45 J. Urban L. at 322. See also BFlI, 292 M.
at 521-22. Wile British courts have determ ned that a stoppage of

work rmust be “appreciable” before a striking worker wll be
ineligible for benefits, a majority of the state courts have held
that the stoppage nust be “substantial.” According to Lew s, the

appreci abl e standard “was nore concerned w th conputing the nunbers
of vacancies occasioned by the |abor dispute; the [substantial
standard] introduced the variety of factors which bear upon the
overall operation of the enployer’s business.” 45 J. WUban L. at
327.
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Mont ana rejected the argunent, explaining: “W do not accept
the proposition that whenever a | abor dispute forces a
change in an enployer’s nmethod of operation or causes a
curtail ment of sone activities within the plant, there per se
exi sts a stoppage of work.” 1d. at 1245.

In Meadow Gold Dairies - Hawaii, Ltd. v. Wig, 437 P.2d

317 (Haw. 1968), the appeals of two dairies that were struck by
uni on workers were consolidated. The Suprene Court of Hawaii
affirmed referee determ nations that the dairies experienced no
st oppages of work, even though production at one dairy declined
18. 65% and production at the other declined 17.66% and both
dairies were forced to cease all door-to-door deliveries.

Simlar to the Court in Continental G, the Court comrented: “W

do not accept the proposition that whenever a | abor dispute

forces a significant change in an enpl oyer’s nethod of operation,

or necessitates a part of the production process to | eave the

plant, there exists a stoppage of work.’'” 437 P.2d at 320-21.
The Suprenme Court of West Virginia upheld a

determ nation that there was no stoppage of work at a gas utility

in Cunberland and Allegany Gas Co. v. Hatcher, 130 S.E. 2d 115 (W

Va. 1963), overruled on other grounds, Lee-Norse Co. v. Rutledge,

291 S.E.2d 477 (W Va. 1982). In that case, the enployer was
able to supply gas to all of its custoners and to generate bills,

but was unable to handl e routine service orders, read donestic
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meters, install new service lines, or perform nmai ntenance worKk.
The Court expl ai ned:

: In sone situations, a substanti al
curtailment of work in a single category or
departnment of the enployer’s operations m ght
be of such a vital nature as to result in a
substantial curtailnment of the enployer’s
activities if all categories or departnents
were of an interdependent nature; while,
concei vably, in another and different
situation, a conplete cessation of work in a
single category or departnent of sone
i ncidental or mnor nature m ght produce no
appreci able curtail nent of the overall
operations of the enployer.

Id. at 121.

In short, the cases on which the Court of Appeals
relied in BElL when it adopted the “substantial curtailnment” test
for determ ning when there has been a stoppage of work | ooked to
the overall operations of the enployer and not to the operations
of any specific workplace. As the BElL Court indicated, the test
itself involves a review of the totality of the circunstances of

the enpl oyer’s operations. See 292 Mi. at 529. See generally

Thomas J. CGoger, Annotation, Construction of Phrase “Stoppage of

Wrk” in Statutory Provision Denving Unenpl oynent Conpensati on

Benefits During Stoppage Resulting From Labor Di spute, 61

A L.R 3d 693 (1975).

In determning that G ant did not experience a
substantial stoppage of work and that the striking workers were
therefore eligible to receive unenpl oynent benefits, the Board of

Appeal s did not attenpt -- and was not asked -- expressly to
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define the prem ses that it was considering. The Board
inplicitly |l ooked to the operations as a whole, a course of
action it was entitled to take absent evidence that Gant’s
manuf acturing plants and warehouse/di stribution centers were

operated as separate businesses. See, e.g., Asher v. C&P

Tel ephone Co. of M., Decision No. 881-BH 84 (Nov. 8, 1984);

Barnes v. AT&T, Decision No. 891-BH 84 (Nov. 14, 1984). See also

Tracey v. Anerican Totalisator Co., Benefit Determ nation No. 409

(Cct. 21, 1986).
[
Substantial Curtail nment of Operations as a \Wole
In the alternative, G ant argues, in essence, that even
if the Board properly considered its operations as a whole, the
Board erred in determ ning that the operations were not
substantially curtailed. Gant posits that the Board gave

insufficient weight to, inter alia, the shutdowns of the

manuf acturing plants and war ehouse/di stribution centers, |ost
manuf acturing profits, and increased costs due to the strike.®

As we have indicated, in reviewng the Board s decision on a
question of fact or a m xed question of fact and | aw, a review ng

court nust affirmthe Board “if reasoning m nds could reasonably

For instance, although G ant presented evidence that it
incurred approximately $2.2 mllion in increased transportation
costs and |ost $500,000 worth of perishable products, the Board
made no nention of the evidence in its determ nation
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reach the concl usion reached by the agency fromthe facts in the

record.” Liberty Nursing Center, 330 Mi. at 443.

As the Court of Appeals held in BFl, 292 Md. at 529- 30,
a flexible balancing test is to be applied in determning if
there was a stoppage of work. In addition to declines in
production, “decreases in business revenue, services rendered,
mar keti ng, research, and mai ntenance, transportation, and
construction activities,” as well as any other rel evant
consi derations, nust be weighed. 1d. 1In accordance with BFI,
the Board expressly considered that G ant had: closed its
manuf acturing plants and warehouse/ di stri bution centers;
experienced a decrease in aggregate sales of food and drugs of
approximately 14.82% experienced a drop in custoner count of
from6%to 10% fromthe year before; and incurred increased costs
of approximately $3.9 mllion to replace goods it ordinarily
manuf actured. The Board acknow edged that G ant had presented
evidence that it lost approximately $4 nmillion in manufacturing
profit, but explained that it did not find the loss to be a
significant factor in determ ning whether a stoppage of work had
occurred, apparently in light of the related figures for overal
sales |l osses. The Board pointed out that Gant’s stores had
remai ned open and that G ant had managed to keep the stores
stocked by using outside vendors. It noted that just ten days
before the strike ended G ant’ s spokesperson had told the press

that, although sales were “slightly down,” the “recent mld
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weat her and the typical post-holiday dip in sales” could be
factors. On the record before us, we cannot concl ude that
reasoni ng mnds could not reasonably have reached the deci sion

reached by the Board.

JUDGVENT AFFI RVED; APPELLANT
TO PAY THE COSTS.



