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In this workers’ conpensation case appellants, G ant Food,
Inc., and Lunbernmen’s Mutual Casualty Conpany, ask us to find that
the Circuit Court for Prince George’s County erred by denying their
notion for judgnent, and their notion for judgnment notw t hstandi ng
t he verdict.

It is undisputed that on Decenber 15, 1998, appel |l ee/ cl ai mant,
Tivey L. Booker, was exposed to Freon gas while working as an
enpl oyee at G ant Food. It is also undisputed that approximtely
fourteen nonths after his exposure, Booker was di agnosed with adul t
on-set asthma. What is disputed, however, is whether the
acci dental exposure to Freon caused his asthnma.

Booker filed a claimwth the Maryl and Wrkers’ Conpensation
Comm ssion (“the Conmm ssion”) for permanent partial disability,
al l eging that his exposure to the Freon gas caused his asthma. The
Comm ssion denied the claim on the basis that (1) the claimnt
sustained no pernmanent partial disability and (2) no causal
connection existed between the accidental exposure of Freon and
appel l ee’s all eged disability.

Booker sought de novo judicial reviewin the circuit court of
t he deci sion of the Comm ssion. The case was submitted to the jury
on issues and the jury found favorably to Booker on each issue;
that is, the jury found both causation and permanent partial
disability.

At the close of Booker’s case, and again at the close of all

t he evi dence, appell ants noved for judgnment on the basis that there



was no expert testinmony to sufficiently establish the cause of
Booker’ s ast hma. Appel l ants al so argued that the testinony of
Booker’s expert wtness |acked a factual basis supporting his
causation theory. The court reserved on appellants’ notion.
Subsequent to trial, appellants filed a tinely notion for
judgnment notw t hstanding the verdict. The court denied the notion
JNOV, thus effectively denying the earlier notion for judgnent upon
which it had reserved a ruling.
Appel | ants have rai sed two questions for our review, which we
have rephrased for clarity:?
Was there sufficient evidence for the trial
court to submt this case to the jury on the

i ssue of nedical causation?

We answer “no,” and shall therefore reverse. W shall hold

1 As set out in their brief, appel l ants’ two questions were:

1. Did the Trial Court err in denying Appellants’
Moti ons for Judgment (at the close of the Appellee’s
case and at the close of all evidence) and Motion for
Judgment Notwi thstandi ng the Verdict where the Appellee
failed to produce sufficient evidence at trial on the
i ssue of causal relationship of the alleged permnent
partial disability to the December 15, 1998 accidenta
injury?

2. Should the Trial Court’s ruling that the
determ nation of the percentage [ of ] Appel |l ee’ s permanent
parti al disability must first be decided by the
Commi ssion be affirmed where the Comm ssion’s original
Order as to causal connection rendered [its] finding of
percent age of disability moot?

We find, and the parties concede, that appellants’ second question is moot in
l'ight of the stipulation between the parties that, if this Court “affirms the
Trial Court on the issue of causation, thenit is agreed that the Clai mant, Tivey
L. Booker, sustained a 15% permanent partial disability as found by the jury so
that the Cross-Appeal becomes noot.”



that, although Booker’s nedical expert was qualified to render an
opi nion, as we shall discuss, infra, the expert’s testinony |acked
a sufficient factual basis, and the opinion was not the product of
reliable principles and net hods.
FACTUAL and PROCEDURAL HISTORY

During the course of his enploynent at G ant Food, Booker was
exposed to Freon? gas on Decenber 15, 1998. At the tinme of the
acci dental exposure, Booker was thirty-eight years old and worked
as a janitor at G ant Food’'s produce warehouse in Landover, Prince
George’s County. As part of his job, he al so served as a nenber of
G ant Food's energency response teanifire brigade at the
war ehouse. 3

On the date of the accident, a refrigerant |eak occurred on
site at Gant Food' s ice plant. A call went over the P. A system
for assistance by the fire brigade. Booker responded to the call.
Upon entering the ice plant, Booker saw “two guys that [were] face
down, notionless. And one guy was whirling around |i ke off bal ance
and what not.” Booker noticed that it was “very foggy” inside the
ice plant. Because he becane dizzy and off-balance, he left the
roomto go outside and get some oxygen. Once outside, he continued

to feel dizzy and felt |like he m ght pass out. Nevert hel ess,

2 Freon (or Freon 22) is the registered nane for a chem cal refrigerant
ot herwi se known as Chl orodi fl uoromet hane, manufactured by E.|. du Pont de Nenmours
& Co., Inc.

8 Apparently, appellant G ant Food had never trained Booker in chem cal
emer gency response.
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Booker went back into the ice plant and, with the help of a co-
wor ker, dragged the two nmen out of the building because he felt as
t hough their lives were at risk. The quantity of Freon that
Booker inhaled is not known, although apparently he spent about
thirty seconds in the ice plant on both of his rescue attenpts.

Fol l owi ng the incident, an anbul ance took Booker to Prince
CGeorge’ s Hospital. Hi s presenting synptons included a headache,
di zzi ness, and uneasy breathing. Booker was placed on oxygen and
remai ned at the hospital overnight. After his discharge on the
following day, he continued to feel weak and had a headache.
Several days | ater, Booker returned to the emergency roomw th the
same synptons. Over the ensuing few weeks, Booker nmade a total of
three or four visits to the energency room of Prince Ceorge’s
Hospital, presenting wth the same synptons — headaches,
di zzi ness, and shortness of breath at tines.

Meanwhi | e, on Decenber 16, 1998, the day after the accident,
the U S. Departnment of Labor’s Cccupational Safety and Health
Adm ni stration (“OSHA") sent inspectors to visit the Landover
war ehouse. The inspectors went to the warehouse because “[a]
refrigerant | eak had occurred on site at the conpany’s ice plant
exposing six Gant enployees as well as enployees of the Prince

George’s County Fire Departnent to freon.”* The OSHA inspectors

4 1t is not known if any of the other G ant enployees, or the fire

department officers involved in the accident, devel oped asthma.

-4-



indicated that the injuries were a result of the el evated Freon,
and a deficiency of oxygen (as a result of the Freon displacing the
oxygen). The inspectors were unable to detect any other chem cal
agents, but specifically noted in an “Inspection Narrative,” filed
after their visit, that “Formati on of phosgene gas was rul ed out by
G ant personnel and this inspector due to the distance fromthe ice
makers and nore inportantly by the fact that the water heater is
el ectric and does not have a pilot light.”

On January 13, 1999, Booker presented for evaluation at the
Johns Hopkins Center for GOCccupational and Environnmental Health,
havi ng been referred by Kenper Insurance.® Dr. Brian Schwartz,
MD., MS., evaluated Booker and wote the follow ng about the

exam nati on

HISTORY: M. Booker presents for evaluation
today. Hi s chief conplaint is weakness. This
38 year old nmale was in his usual state of
heal th until Decenber 15, 1998, when a rescue
at G ant Foods was attenpted, and during the
rescue attenpt he was exposed to Freon
refrigerant on 2 separate occasions for
approxi mately 30 seconds each. Hi s conplaints
i nclude a headache 2 tines per week, that he
describes as being a tension type headache
that | asts sonmewhere between 30 minutes and 1
hour . He also conplains of a dry throat,
especially with the heater on. M. Booker is
in good health and taking no nedications, he
has no allergies and no past nedical history
of significance. He underwent an elective
hemmor hoi dect ony on Decenber 31, 1998. The
patient currently denies any chest pains,

S It is not clear fromthe record the interplay between Kenper |nsurance
and appellants G ant Food and Lumbermen’s Mutual Casualty Conpany.

-5-



shortness of breath, abdom nal pain or
neur ol ogi c synpt ons, ot her t han t hose
nment i oned above.

PHYSICAL EXAMINATION: Hi s bl ood pressure and
vital signs are nornal. The patient’s
neur ol ogi ¢ examis non-focal and w thin nornal
limts. Lungs are clear wth good air
novenent . The rest of the physical examis
within normal limts. No records were
provi ded for evaluation at this tine.

In answer to the questions posed, M. Booker
is capable of working in his regular job now
Wi thout restrictions. H's current chronic
synptons of headache and weakness cannot be
expl ai ned by the acute exposure that occurred
over one nmonth ago. The exposure in question
is not likely to have resulted in any chronic
problems. No further nedical care is needed
at this tine. All the patient’s questions
were answered. He was urged to seek follow up
care if any further problens arose.
Booker returned to work ina full-tinme, unrestricted capacity.
In February 1999, Booker was once again called out with the fire
brigade to report to a chem cal spill caused by a hydraulic |eak in
afork lift. Enployees placed a powder-based absorbing materi al on
the floor which began accumulating dust, and Booker started
coughing. He received nedical treatnent at the G ant Food clinic
for enployees injured on the job and m ssed one day of work, but
reported no ot her synptons.
Booker visited Dr. Barry Redjaee in early March 2000, upon
referral of his primary care physician, Dr. Rointan Farahi-Far. Dr.

Redj aee is the nmedical director at Southern Maryl and Hospital and



the director of the pulnonary departnent and the asthma clinic.®
Dr. Redj aee becane Booker’s treating physician with respect to the
asthma rel at ed synpt ons. Booker had been seen by Dr. Farahi-Far in
1999 and early 2000, and had been di agnosed wi th ast hma, and pl aced
on two different inhalers and a Singular tablet. Dr. Redjaee
conceded that he had not reviewed any nedical records created
bet ween January 1999 and March 2000 from Dr. Farahi-Far’s office,
and did not know when Booker first began conplaining of asthma
synptons. \When Booker visited Redjaee in March 2000, he “gave no
previous history of any pulnmonary problens.”’ Dr. Redj aee
di agnosed Booker as having adult on-set asthma. A pul nonary
function test to neasure Booker’s |ung capacity showed that he had
“mldto noderate airfl owobstruction with a reversible conponent.”
According to Dr. Redjaee, “[Db]asically that means that he had
evi dence of asthma which got better after [he took] the broncho
di l ator nedicine, which is a nedicine that opens the lungs up.”
Bet ween March 2000 and April 2002, Dr. Redjaee saw Booker on
a total of eleven occasions. Booker’s condition inproved with the

i nhal ers and steroid tablets, and a subsequent pul nonary function

5 Dr. Redj aee is a board certified pulmnary physician and has been
practicing pul monary medicine since 1990. He received his training at the
George Washington University Hospital. He published one article during his
fellowship training, but it is unclear from the record whether the article
related to pul nonary nedicine, or more specifically, to asthma.

” Booker testified at trial that he had never been di agnosed or treated for
asthma before Decenber 15, 1998. Booker had played hi gh school football and had
served in the U S. Arny. He also owned two dogs, but was not allergic to either.

-7-



test reveal ed that he had “m|d airflow obstruction, which is just
mld asthma which was inproved when [conpared] to the prior
pul nonary function test.”

As a result of the accidental exposure to the Freon, Booker
filed a claimfor benefits with the Maryl and Wrkers’ Conpensation
Comm ssion pursuant to Title 9 of the Labor and Enpl oynent Article
of the Maryland Code. Effective February 17, 1999, the Conmm ssion
awar ded tenporary total disability benefits and nedi cal expenses.
Booker sought additional benefits in the formof permanent parti al
disability benefits. The Comm ssion held a hearing on Cctober 3,
2001, and denied the permanent partial benefits on Cctober 10,
2001, by writing:

Hearing was held in the above claim at
Hyattsville, Maryland on Cctober 3, 2001, on
the follow ng issue:

Nat ure and extent of disability

The Commi ssion finds that as the result of
the accidental injury of Decenber 15, 1998, the
cl ai mant was paid conpensation for tenporary
total disability from Decenber 16, 1998 to
January 12, 1999. The Commission finds on the
issue presented that the claimant sustained no
permanent partial disability to the lungs or
chest, no causal connection regarding
accidental injury and  permanent partial
disability - any permanent partial disability

is due to pre-existing conditions

(Enmphasi s added).

Booker sought de novo judicial review in the circuit court

pursuant to 88 9-737 and 9-745 of the Labor and Enpl oynent Article.
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See Mi. Code Ann., Lab. & Enpl. 88 9-737, 9-745 (Repl. Vol. 1999 &
Supp. 2002). Trial was held before a jury on August 8, 2002, and
the jury returned a verdict in favor of Booker, finding both
causation and permanent partial disability.

At the cl ose of Booker’s evidence, and at the close of all the
evi dence, appel |l ants noved for judgnment pursuant to Ml. Rule 2-519.
Appel | ants conceded t hat Booker had asthna, but noved for judgnent
on the basis that Booker’s nedical expert, Dr. Redjaee, did not
provi de a sufficient factual basis for concluding, to a reasonabl e
degree of nedical probability, that the accidental exposure to
Freon caused the asthnma. The appellants argued several positions,
but placed their greatest enphasis on the fact that Dr. Redjaee
conceded that he had never read about, nor knew of, asthma being
caused by exposure to Freon. The court reserved a ruling on both
noti ons.

Following the jury verdict in favor of Booker, appellants
filed a tinely notion for judgnment notw t hstanding the verdict (or
inthe alternative a notion for newtrial). On Septenber 23, 2002,
the court deni ed appellants’ notions.

STANDARD of REVIEW

W reviewthe denial of a notion for judgnment and a notion for
judgnment notwi thstanding the verdict (“JNOV’) wunder the sane
appel l ate |l ens. Suburban Hosp., Inc. v. Kirson, 128 Ml. App. 533,

542 (1999) (citations omtted), rev’d on other grounds, 362 Ml. 140
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(2000). In order to survive a notion for judgnent (and JNOV), a
plaintiff has the burden of producing sufficient evidence to send
the case to a jury for a resolution of fact. See American Airlines
Corp. v. Stokes, 120 M. App. 350, 353 (1998). As this Court
expl ained in General Motors Corp. v. Bark, 79 Ml. App. 68 (1989):

If the claimant | oses before the Conmm ssion

and then appeals to the circuit court, the ..

cl ai mant has the burden of producing a prima

facie case before the trial court, lest he

suffer a directed verdict against him just as

he, as the original proponent, had that sane

burden before the Comm ssion.... The clai mant

has, noreover, the sane burden to persuade the

trial court by a preponderance of the evidence

that his claimis just as he had to persuade

the Conmi ssion in the first instance.
Id. at 79-80 (quoted with approval in Stokes, supra, 120 M. App.
at 353); see also MJI. Code Ann., Lab. & Enpl. § 9-745(b) (Repl
Vol . 1999) (“In each court proceeding under this title: (1) the
deci sion of the Comm ssion is presuned to be prima facie correct;
and (2) the party challenging the decision has the burden of
proof.”).

Gven a plaintiff’s burden of production, he or she may fend
of f a notion for judgnent by producing legally sufficient evidence
to send the case to the jury. |In Jabcobs v. Flynn, 131 Ml. App
342, 353-54 (2000), cert. denied, 359 M. 669 (2000), this Court
wote the foll owi ng about the standard of review for such notions.

A party is entitled to a judgnment not
wi t hstandi ng the verdict (JNOV) [and judgnent]
when the evidence at the close of the case,

taken in the light nost favorable to the
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nonnovi ng party, does not legally support the
nonmoving party’s claim or defense. See
Bartholomee v. Casey, 103 M. App. 34, 51
(1994), cert. denied, 338 Md. 557 (1995). In
reviewing the denial of a JNOV, we “‘nust
resolve all conflicts in the evidence in favor
of the plaintiff and nust assune the truth of
all evidence and inferences as may naturally
and legitimately be deduced therefrom which
tend to support the plaintiff's right to

recover....’” Houston v. Safeway Stores,
Inc., 346 Md. 503, 521 (1997)(quoting Smith v.
Bernfeld, 226 M. 400, 405 (1961)). If the

record discloses any legally relevant and
conpet ent evi dence, however slight, fromwhich
the jury could rationally find as it did, we
must affirm the denial of the notion. See
Franklin v. Gupta, 81 MI. App. 345, 354, cert.
denied, 313 Md. 303 (1990). If the evidence,
however, does not rise above speculation,
hypot hesi s, and conjecture, and does not |ead
to the jury's conclusion wth reasonable
certainty, then the denial of the JNOV was
error. See Bartholomee, 103 MI. App. at 51

Neverthel ess, “[o]nly where reasonable m nds
cannot differ in the conclusions to be drawn
fromthe evidence, after it has been viewed in

the [|ight

nost favorable to the plaintiff,

does the issue in question becone one of |aw
for the court and not of fact for the jury.”
Pickett v. Haislip, 73 Ml. App. 89, 98 (1987),
cert. denied, 311 Md. 719 (1988).

Id. at 353-54 (parallel citations omtted).

DISCUSSION

As we have not ed, appellants concede t hat Booker has adult on-

set asthma. The current dispute is whether Booker’s exposure to

Freon on Decenber

15, 1998, “caused” his asthma. At trial, Dr.

Redj aee testified (via a videotaped deposition) that the exposure

caused t he ast hna.

Hi s opi nion was offered in response to Booker’s
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counsel, who asked Dr. Redjaee if he had “an opinion based on a
reasonabl e degree of nedical probability as to whether his current
pul nronary synptons are related to the event at G ant Food, which
occurred on Decenber 15, 1998?"% To that question, Dr. Redjaee
responded, “Yes, based on ny evaluation of himand the history and
physi cal, | have a good degree of probability that this was rel ated
to that incident that happened to him” The crux of appellants
argunent is that Dr. Redjaee did not provide an adequate factua
basis, nor did he rely on reliable principles and nethods, to
support his opinion. In other words, appellants posit that sinply
because an expert says “because | think so,” or “because | say so,”
does not necessarily nean that a court nust accept the opinion.
The Need for Expert Testimony

When a conplicated i ssue of nedical causation arises, expert
testinmony is alnost always required. S.B. Thomas, Inc. V.
Thompson, 114 Md. App. 357, 382 (1997); Stokes, supra, 120 Md. App.
at 359. The parties agree that the issue here is a “conplicated
nmedi cal question.” Booker, however, relying on S.B. Thomas, argues
that expert testinony was not needed in this case. In S.B. Thomas.

this Court went to great |lengths to synthesize prior appell ate case

8 A minor di spute arose at this point in the deposition between appell ants’
counsel and cl aimant’s counsel, regardi ng whet her Dr. Redjaee’s testimony had to
be to a reasonabl e degree of medical “probability” or “certainty.” For what it
is worth, we note that Maryl and | aw has used both phrases interchangeably. Mayor
& City Council of Baltimore v. Theiss, 354 Md. 234, 261-62 (1999) (Rodowsky, J.
concurring); see also JOSEPH F. MURPHY, JR., MARYLAND EVI DENCE HANDBOOK § 1404,
at 543 (3d ed. 1999).
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| aw r egar di ng whet her an i ssue of causation required expert nedi cal
opi nions. Judge Myl an, who aut hored the opinion, wote:

To the extent to which we can distill any
general w sdom out of the case law, it seens
to be this. A genuine jury issue as to the
causal relationship between an earlier injury
and a subsequent trauma nmy sonetinmes be
generated, even in the absence of expert | egal
testimony, when sonme conbination of the
following circunstances is present: 1) a very
cl ose tenporal rel ationship between the
initial injury and the onset of the trauma; 2)
the manifestation of the trauma in precisely
the same part of the body that received the
inmpact of the initial injury; 3) as in
Schweitzer v. Showell, [19 M. App. 537
(1974)] sonme nedi cal testinony, albeit falling
short of a certain diagnosis; and 4) an
obvi ous cause-and-effect relationship that is
within the common know edge of |aynen.

Conversely, the causal relationship wll
al nost al ways be deenmed a conplicated nedi cal
guestion and expert nedical testinony wll
al nost al ways be required when one or nore of
the following circunstances is present: 1)
sone significant passage of tine between the
initial injury and the onset of the trauma; 2)
the inpact of the initial injury on one part
of the body and the manifestation of the
trauma in sonme renote part; 3) the absence of
any nedical testinony; and 4) a nobre arcane
cause-and-effect relationship that is not part
of common |ay experience (the ileitis, the
pancreatitis, etc.)

When all is said and done, we are perhaps
reduced to a truism the stronger the case for
the causal connection even absent expert
nmedi cal testinony, the lesser the need for
such testinony; the weaker the non-nedical
case for the causal connection, the greater
the need for such testinony. There is nore
i nvol ved, of course, than a sinply inverse
proportion between the strength of the non-
medi cal - expert case of causation and the need
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for expert nedical testinony. Sonme questions
of causation m ght involve nedical know edge
so recondite that expert testinony would
al ways be required. O her questions of
causation would not. There can be no hard and
fast rule controlling all cases.

Id. at 381-383 (footnote omtted).

There are exanples in the extreme. A claimnt who was struck
by a vehicle being operated by a fellow enployee, while at his
pl ace of work, and who is immedi ately treated for a fracture of |eg
bones, need not necessarily provide expert medical evidence to
support the causation concl usion. Cccupat i onal di seases,
i nfections, and other harmto internal tissue or organs, however,
present a nore esoteric question. A determ nation of causation in
the latter category of cases by a jury of I|aypersons is |ess
possi bl e wi thout the aid of nedical evidence. It is particularly
so, as here, when there has been a significant passage of tine
bet ween the exposure and the onset of the disease and where there
I's | acki ng an obvi ous cause and effect relationship that is within
t he common know edge of |aynen. W have said

an expert’s testinony to a reasonabl e degree
of probability is not always essential to
prove causation; rather a plaintiff’s burden
of proof will be satisfied by expert testinony
‘With respect to causation as to what is
possible if, in conjunction wth that
testinmony, there is additional evidence of
causation introduced at trial that allows the
finder of fact to determ ne that issue’
Jacobs v Flynn, supra, 131 Mi. App. at 355 (quoting Karl v. Davis,

100 Md. App. 42, 52 (1994). Qur review of the record does not
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reveal such “additional evidence of causation.”

Booker, however, relying on S.B. Thomas, argues that expert
testimony was not needed in this case because of the tenpora
proximty between the accident and on-set of injury, and by
suggesting that there was an obvi ous cause and effect rel ati onshi p.
We di sagree. A nedi cal diagnosis of asthma, and its antecedent
cause, requires expert testinony. W think that a cause-and-effect
eval uation of adult on-set asthma is no | ess conplicated then the
claimant’ s back injury in Stokes, and the clainmant’s herni ated di sc
in S.B. Thomas.

The contrasting nedical testinony in the instant case was
provided by Dr. Philip Wtorsch, MD., who testified that even
nmedi cal doctors do not understand the cause of adult on-set asthma
in 30-40% of such cases (i.e., the developnent of asthma is
“idiopathic”). Such an arcane cause-and-effect relationship is
beyond t he ken of average | aypersons. wood v. Toyota, 134 Md. App.
512, 518 (2000), cert. denied, 362 Md. 189 (2000). Mboreover, under
the principles set forth in S.B. Thomas, we conclude that the
fourteen-nonth delay between the exposure and the definitive
diagnosis by Dr. Redjaee requires expert testinony regarding
causation; especially when Booker did not conplain of asthna-type
synptonms on January 13, 1999 (less than one nonth after the
incident) when he was seen at the Johns Hopkins clinic.

Furthernore, Booker’'s concession of this being a conplicated
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medi cal question al so supports the need for expert testinmny. W
do not find a close tenporal relationship between the incident and
the onset of the asthma. Accordingly, Booker, the party who bore
the burden of production to overcone the prinma facie correct
determ nation of the Conm ssion, was required to present expert
testinmony in order to survive the appellants’ notion for judgnent.
S.B. Thomas, supra, 114 Md. App. at 385; see al SO JOSEPH F. MURPHY,
JR., MARYLAND EVI DENCE HANDBOOK § 1401, at 536 (3d ed. 1999).
Basis of Expert Testimony

Maryl and Rul e 5-702 governs testinony by experts. Rule 5-702

provi des:

Expert testinony may be admtted, in the
formof an opinion or otherwse, if the court

deternmines that the testinony will assist the
trier of fact to understand the evidence or to
determine a fact in issue. I n maki ng that

determ nation, the court shall determne (1)

whet her the witness is qualified as an expert

by know edge, skill, experience, training, or

education, (2) the appropriateness of the

expert testinony on the particular subject,

and (3) whether a sufficient factual basis

exi sts to support the expert testinony.
M. Rule 5-702 (2002). The rule itself delineates three factors a
court nust evaluate for the adm ssion of expert testinony: (1) an
expert nust be qualified (Rule 5-702(1)); the expert testinony nust
be appropriate for the particul ar subject (Rule 5-702(2)); and (3)

a sufficient factual basis nust exist to support that testinony

-16-



(Rul e 5-702(3)).°

Because appel | ants made no objection to the qualifications of
Dr. Redjaee, and concede his expertise, we need focus on only the
second and third factors.® Notably, we begin by enphasizing that
sinply because a witness has been tendered and qualified as an
expert in a particul ar occupation or profession, it does not follow
that the expert may render an unbridled opinion, which does not
ot herwi se conport with Ml. Rule 5-702. “INo matter how highly
qualified the expert may be in his field, his opinion has no
probative force unless a sufficient factual basis to support a
rational conclusion is shown.” State Dep’t of Health v. Walker
238 Md. 512, 520 (1965) (citations omtted) (quoted in Beatty v.
Trailmaster Prod., Inc., 330 Ml. 726, 741 (1993)). An expert’s
opi ni on testinony nust be based on a adequate factual basis so that
it does not anmpbunt to “conjecture, speculation, or inconpetent
evidence.” Uhlik v. Kopec, 20 Mi. App. 216, 223-24 (1974), cert.

denied, 271 Md. 739 (1974). Furthernore, the testinony nust also

9 ““ The decision to admt or exclude “expert” testimony is within the broad
di scretion of the trial court and that decision will be sustained on appeal
unless it is shown to be manifestly erroneous.’” Wood, supra, 134 M. App. at
520 n. 8 (quoting Troja v. Black & Decker Mfg. Co., 62 M. App. 101, 110 (1985)
(citation omtted), cert. denied, 302 Md. 471 (1985)). A trial court’s expert
testimony determ nation may be reversed if predicated upon “an error of |aw or
some serious m stake, or if the trial court has clearly abused its discretion.”
Raithel v. State, 280 M. 291, 301 (1977) (citations omtted).

10 At trial (via the prior videotaped deposition) Booker tendered Dr
Redj aee as an expert as “a medi cal doctor, but also with a specialty in pul monary
medi ci ne.” After a short voir dire, appellants did not object to Redjaee’s
qualifications as an expert in the fields of general nmedicine, with a specialty
in pul nonary medi ci ne.
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reflect the use of reliable principles and nethodol ogy i n support
of the expert’s conclusions. Wood, supra, 134 M. App. at 523.
This Court, in an opinion authored by Chief Judge Mirphy,
recently had the opportunity to interpret the second and third
factors of Rule 5-702 in Wood v. Toyota Motor Corp., supra, 134 M.
App. 512, cert. denied, 362 M. 189. In wood, the plaintiff
al l eged that she received chemical burns to her face when an air
bag depl oyed on the driver’s side of the vehicle after an acci dent.
Id. at 515. The plaintiff had identified an expert w tness who
would testify that a design defect in the air bag caused her
injury. Id. Defendants filed a notion in limine to exclude the
expert’s testinony, which was granted on the basis that the expert
| acked sufficient qualifications and an adequate factual basis to
form such an opinion. The trial court also granted defendants’
notion for sumrary judgnment, as no other expert testinony existed.
On appeal, we affirnmed, finding that an adequate factual basis
did not exist for the expert’s testinony, and noted that it is the
court, not the expert, that determ nes “whether there exists an
adequate factual basis for the opinion at issue.” Id. at 523
(citing Madden v. Mercantile-Safe Deposit & Trust Co., 27 M. App.
17, 44 (1975)). Regarding the appropri ateness of the testinony, we
concluded that the expert’s testinony did not qualify because it
was not “the product of reliable principles and nethods.” 1d. at

523. This Court found that while Rule 5-702 does not specifically
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state that the expert testinony nust be “the product of reliable
princi pl es and net hods” (i.e., phraseol ogy taken fromFed. R Evid.
702), Maryland case law interpreting Rule 5-702 requires such a
foundation. 1d. at 523 n.13.* CQur finding in Wood in this regard
is |likewi se consistent with the second factor of MI. Rule 5-702,
which requires that the issue before the court be an appropriate
subj ect of expert testinony. The simlarities between MI. Rul e 5-
702 and Fed. R Evid. 702 have been di scussed by Prof. Lynn MLai n.
LYNN MCLAIN, MARYLAND RULES OF EVIDENCE 165 (2d ed. 2002) ("“The second
factor [of current Fed. R Evid. 702] echoes the concerns of the
second factor in the Maryland Rule.”); see also MRPHY, NARYLAND
EVI DENCE HANDBOOK, supra, 8 1405(B)(2), at 68 (Cum Supp. 2002). In
wood, we concl uded that “[the expert’s] theory provi ded no rati onal
expl anation for why the size or location of the vent holes had
anything to dowith the injuries that appellant sustained.” 1Id. at
524. Therefore, “No trier of fact could conclude that vent hol es
in an air bag caused an injury nerely because an expert said that
they did.” 1d. at 523-24.

Turning to the nerits of the case sub judice, Wwe nust
determ ne whether a sufficient factual basis existed for Dr.

Redj aee’s testinony, and if his testinony was the product of

1 Maryl and courts still adhere to the Reed-Frye “general acceptance”

standard (see Reed v. State, 283 Md. 374 (1978); Frye v. United States, 293 F.
1013 (D.C. Cir. 1923)). Md. Rule 5-702 is not intended to overrule that
standard, which has been left to case |aw for devel opnment. See Comm ttee Note
to Md. Rule 5-702 (2002).
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reliable principles and nmethods. In arguing that Booker did not
produce legally sufficient evidence because there was no basis for
Dr. Redjaee’s testinony, appellants point out that: (1) Booker was
exposed to Freon on Decenber 15, 1998, but that no other chem cals
were rel eased (as evidenced by the OSHA i nvestigation); (2) Booker
was subsequently exposed to chemicals of an unknown nature and
conposition in February 1999; (3) Booker was not conpl aining of
shortness of breath or chest pains or any ot her synptons indicative
of asthma as of January 13, 1999 (during his visit to Johns
Hopkins); (4) Dr. Redjaee did not know what chem cal s Booker was
exposed to on Decenber 15, 1998; (5) Dr. Redjaee did not know what,
i f any, chem cal s Booker was exposed to between Decenber 15, 1998,
and his first visit to the office in early March 2000; (6) adult
on-set asthma often has no known cause; and nost inportantly (7)
Dr. Redjaee could not point to any nedical or scientific study
denonstrating a causal connection between Freon inhalation and
ast hma.

We agree with appellants. Despite having been qualified as an
expert in pul nonary medi cine, Dr. Redjaee’ s testinony regardingthe
cause-and-effect rel ati onshi p does not ri se above the | evel of nere
specul ation or conjecture. See Wood, supra, 134 Mi. App. at 521-
27. Areviewof Dr. Redjaee’s deposition testinony highlights the
absence of an adequate factual basis, as well as an unsupportable

nmet hodol ogy for his conclusion, as denonstrated by the foll ow ng
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exchange:

Q [BOXXER S COUNSEL] And what, if
anyt hi ng, in t hat newspaper article,
Plaintiff’s Exhibit 4, did you see that needed
to be investigated as you went through your
i nvestigation in this case?

[ APPELLANTS COUNSEL]: Obj ecti on.

[DR. REDJAEE]: Again, to nme the exact
event was uncl ear exactly what happened to him
and in this article they raised a couple of
issues as to the gases that were released,
whet her it was Freon or phosgene and what kind
of effects that those things woul d have had on
t he peopl e that had been invol ved.

Q [BOXKER S COUNSEL] For the purpose of
your final determnation; that is to say the
cause and effect of the synptons that he has
and the wevent, 1is it inportant or not
i nportant to you exactly what the conpound was
inthe Gant ice house that he was exposed to?

A. [DR. REDJAEE]: To ne, it would not

necessarily be that inportant because | go
just not by what the pure agent was there. |
am not sure what it was. | don’t think

anybody can tell ne what it was.

As a clinician who treats a patient if
sonebody was there actually at the tine, at
that nonent, could have neasured what it was,
it would have been different.

After the event |I'm not sure if it’'s
relevant to ne. | usually go by ny findings
and | go by the history and | have to kind of
put everything together. So I'mnot -- still

not cl ear exactly what happened there. So if
it was a clear cut agent that we knew for sure
what it was, it would help. But I don't -- |
think things are not very clear cut to ne.

Q |[BOOKER S COUNSEL] For purposes of
your determ nation, nunber one, that he has
asthma now and, nunber two, the pul nonary
i mpairnment fromthis event, is that clear to
you?
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A. [ BOOKER] Yes.
On cross-exani nation by appellants’ counsel, the follow ng
guestions and answers took place:

Q [APPELLANTS COUNSEL] Now, in terns of
Freon as an agent for causing asthma, do you
have any literature or any experience wth
i nci dents where Freon has been shown to cause
ast hma.

A. [DR. REDJAEE] No. But ny research was
limted to l|ooking up sone textbooks and
things like that and | did not see Freon
causi ng asthma in those textbooks.

Q So in the textbooks you | ooked in, you
could not find that Freon did cause asthnmm,
correct?

A. That’'s correct.

* * %

Q Okay. Were there any synptons or what
synptons did you | ook at in the energency room
reports that you believe are consistent with
M . Booker developing asthma as a result of
this incident?

A | didn't find anything other than the
fact that he went there [i.e., to the
energency roon] as a result of the exposure to
what they call a chemcal irritant.

There was no specific nention of any
agent or any wheezing or anything like that.
So | did not find anything specific other than
the fact that here is a guy who was exposed to
sonet hing and went to the energency room for
eval uati on.

So | think by itself that had sone
i mportance to ne.

Q ay. Even if you ve since |earned
that the agent probably was Freon, you can’t
find any substantiation for Freon causing
ast hma?
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[BOOKER' S COUNSEL]: (Objection to the
guesti on.

[ DR REDJAEE]: Again, it's unclear to ne
what the agent was at that tine. If |I’mgoing
to believe that it was purely Freon, then |
have to say that it does not cause asthma, but
|’ mnot exactly sure what happened during t hat
situation and it is not clear in the energency
roomrecords as well.

W take from Redjaee’s testinony that he had little factual
i nformati on about the accidental release of Freon on Decenber 15,
1998. He was
still not clear exactly what happened there.

So if it was a clear cut agent that we knew
for sure what it was, it would help. But |

don’t — | think things are not very clear cut

to ne.
He added, “lI am not sure what it was. | don’t think anybody can
tell nme what it was.” To the extent that he did understand that
the accident involved Freon gas, he opined: “[I]f 1’m going to

believe that it was purely Freon, then | have to say that it does
not cause asthma....” Dr. Redjaee, repeatedly stated he did not
know what other chenmicals were involved, if any. The GOCSHA
i nvestigation concluded that Freon was the only chem cal involved
in the accident.

Appel | ee casts his causation claimon the equivalent of a res
ipsa loquitur theory; that is, if there is no other explanation,
and no other exposure, the asthma nust have been caused by the

Freon. See generally Holzhauer v. Saks & Co., 346 M. 328 (1997).
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Dr. Radj aee was not cl ear about what happened, not cl ear about what
chenical s were invol ved, and when he was asked about why his review
of the emergency room reports suggested that Booker devel oped
asthma fromthe incident, he responded:
| didn’t find anything other than the
fact that he went there J[i.e., to the
energency roonm as a result of the exposure to
what they call a chemcal irritant.
There was no specific nention of any
agent or any wheezing or anything like that.
So | did not find anything specific other than
the fact that here is a guy who was exposed to
somet hing and went to the emergency room for
eval uati on.
So | think by itself that had sone
i nportance to ne.

Neverthel ess, Dr. Redjaee opined that the incident caused
Booker’ s ast hna. The res ipsa loquitur doctrine, however, is
i napplicable in situations where an expert is needed to prove
causati on. Holzhauer, supra, 346 M. at 341. O course, the
doctrine is |Ilikewse inapplicable in workers  conpensation
litigation, where the right to benefits is not dependent upon the
negl i gence of anot her.

W think that Redjaee’s testinony anmounts to a “because |
think so,” or “because | say so,” situation. Maryland |aw nmakes
clear that an expert can not assert an adm ssible opinion wthout
an adequate factual basis or reliable nethodology. Wwood, supra,

134 Md. App. at 521-27; Beatty, supra, 330 Md. at 741. |In Beatty,

supra, the Court of Appeals wote the follow ng about expert
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opi ni ons:

Qur cases hold that “*an expert’s opinion
is of no greater probative value than the
soundness of his reasons given therefor wll
warrant.’” Surkovich v. Doub, 258 M. 263,
272, 265 A .2d 447 (1970), and cases there
cited. O herw se stated, we have said that
““Tal]n expert’s judgnent has no probative
force unless there is a sufficient basis upon
whi ch to support his conclusions.’” Bohnert v.
State, 312 Md. 266, 275, 539 A 2d 657 (1988).
In this regard, we said in State Health Dep’t
v. Wwalker, 238 M. 512, 520, 209 A 2d 555
(1965), that an expert opinion “derives its
probative force fromthe facts on which it is
pr edi cat ed, and these nust be legally
sufficient to sustain the opinion of the
expert.” Specifically, we noted:

The prem ses of fact mnust disclose

that the expert 1is sufficiently

famliar wth the subject matter

under investigation to evaluate his

opi ni on about t he real m of

conjecture and speculation, for no

matter how highly qualified the
expert may be in his field, his
opinion has no probative force

unl ess a sufficient factual basis to

support a rational conclusion is

shown. State, Use of Stickley v.

Critzer, 230 Md. 286, 186 A. 2d 586,

and cases cited therein;, Hammaker v.

Schleigh, 157 Md. 652, 147 Atl. 790.

The opi ni on of an expert, therefore,

must be based on facts, proved or

assuned, sufficient to forma basis

for an opinion, and cannot be

i nvoked to supply the substantial

facts necessary to support such

conclusion. The facts upon which an
expert bases his opinion nust permt
reasonably accurate conclusions as

di sti ngui shed from nere conjecture

or guess. Marshall v. Sellers, 188

Mi. 508, 53 A 2d 5.

Id. 330 M. at 741.
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Moreover, we conclude that Dr. Redjaee’s testinony was not
t he product of the application of reliable principles and nmet hods.
Most notably, he did not rely on a single nedical or scientific
study suggesting a causal relationship between Freon exposure and
asthma. He acknow edged that his research “was |limted to | ooking
up sone textbooks,” perhaps inplying that, although those text
books did not support his position, sonme other textbook or study
m ght show a causal connection. W viewthis approach as woefully
I nadequate, in that it is clear that Dr. Redjaee did not conduct
an exhaustive nedi cal textbook or journal review. It is inportant
to recall that Dr. Redjaee had not reviewed Booker’s nedical
records prior to his March 2000 visit. He did not know whet her
Booker had been involved in any other incidents involving
chem cal s (whether at work or at hone) between Decenber 1998 and
March 2000, when he becane the treating physician.

Based on the foregoing, we find our earlier holding in Wood
supra, to control. Here, as in that case, a juror could not
reasonably find that the incident on Decenber 15, 1998, caused
Booker’s adult on-set asthma when Dr. Redjaee’s theory provi ded no
rational explanation for why that had occurred, other than sinply
com ng to that conclusion. Accordingly, we hold that the trial
court erred in denying appellants’ notions for judgnent and
judgnment notwithstanding the verdict, as no other legally

sufficient evidence on causation had been presented that would
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have justified subm ssion of the case to the jury.

It is as inmportant “to note what we are not holding as to
note what we are holding.” Stokes, supra, 120 Ml. App. at 359.
We are not hol ding that the incident on Decenber 15, 1998, did not
cause Booker’s asthma, nor are we saying only that an expert coul d
not so find. W are saying that Dr. Redjaee’s testinony |acked a
sufficient factual basis and reliable nethodology for the jury to
accept his opinion on that issue. Absent any other probative
evi dence of causation, the trial erred by not granting appellants’
notion for judgnent.

JUDGMENT OF THE CIRCUIT COURT F O R
PRINCE GEORGE’S COUNTY REVERSED; CASE
REMANDED TO THAT COURT WITH DIRECTION

TO AFFIRM THE DECISION OF THE
WORKERS’ COMPENSATION COMMISSION.

COSTS TO BE PAID BY APPELLEE.
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