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The above captioned cases involve | ead poisoning actions
brought on behalf of m nor children that have been
consol i dated on appeal. |In Housing Authority of Baltinore
City v. Berris, Housing Authority of Baltinmore City v. Smalls,
Housi ng Authority of Baltinore City v. Jones, and Housi ng
Aut hority of Baltimore City v. Lyles, appellant, the Housing
Aut hority of Baltinore City (HABC), appeals the various
deni als of nmotions for summary judgnent in the Circuit Court
for Baltinore City to present the follow ng question for
revi ew

Did the circuit court err in denying the HABC s
Motion(s) for Sunmary Judgnment when it determ ned
t hat HABC was not immune fromsuit in these | ead-
based paint cases even though HABC has no
statutorily approved neans to pay a possible

j udgnment when its conprehensive general liability

i nsurance did not cover the instant clai mand HABC
was a | ocal governnment agency perform ng a
governnental function?

G bson v. Housing Authority of Baltinmore City presents the
i nverse case, as the HABC notion for sunmmary judgnment was
granted by the Circuit Court for Baltinmore City. Thus, the
m nors appeal to present the follow ng parallel question:

Was the circuit court incorrect as a matter of |aw
in granting a notion for sunmmary judgnment, hol ding

t hat the HABC has governmental immunity from
personal injury liability arising out of the
operation of rental properties in Baltinmre City and



HABC has not waived its immunity because Article 44A

does not mandate the purchase of insurance covering

all risks and hazards?

In reviewi ng these cases as a whole, we are faced with the
nore general question:

Does the HABC as a matter of |aw have governnenta

immunity under Article 44A fromliability arising out

of clainms for the negligent operation of properties?

Facts

The vari ous cases all present situations in which children,
ei ther residing or visiting subsidized housi ng oper ated by HABC,
experienced elevated blood |ead Ievels. In each instance,
evi dence was presented to show that the child or children were
exposed to lead paint on the property due to the HABC s
negl i gence.

Though HABC carries liability insurance for the properties
it maintains, the rider dealing with lead paint liability was
term nated by the insurance carrier on April 18, 1996. HABC did
not obtain additional liability coverage to address this
deficiency but did negotiate to have a fifteen-nmonth reporting
tail in which clainms brought due to | ead pai nt exposure woul d be
covered under the old rider. The cases at bar, however, were
brought after that fifteen-nonth period expired. As HABC does
not have insurance to cover the liabilities raised by these
cases, it clainms that it will be unable to satisfy any judgment

i ssued against it and thus is imune fromsuit.
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As a result of this rationale, in each of the various cases
HABC nade a notion for summary judgnent claimng the defense of
governnmental imrunity. These consolidated interlocutory appeals
were brought as a result of the Circuit Court of Baltinore
City's subsequent rulings on those notions.

Di scussi on

St andard of Review
Maryl and Rul e 2-501(e) provides, in relevant part:

The court shall enter judgnment in favor of

or against the noving party if the notion

and response show that there is no genuine

di spute as to any material fact and that the

party in whose favor judgment is entered is

entitled to judgnent as a matter of |aw
When ruling on a nmotion for sunmary judgnment, we nust viewthe
facts, including all inferences, in the |light nost favorable to
t he opposing party. WIllianms v. Mayor & Baltinore, 359 Md. 101,
114 (2000). The standard of our review is whether the tria

court was legally correct, thus we nust consider the inferences
and facts in light of the m nor children. Pence v. Norwest Bank
Mnn., NA , 363 M. 267, 279 (2001). The standard wll
consequently not differ as a result of the posture of the
di fferent appeals.

Governnmental | nmunity



CGenerally, the State and its agencies are imune fromtort
liability based upon causes of action arising out of state |aw

Harford County v. Town of Bel Air, 348 M. 363, 372 (1998)
(quoting Board v. Town of Riverdale, 320 M. 384, 389-90
(1990)); M. Nat’| Capital Park and Pl anning Conm v. Kranz, 308
md. 618, 622 (1987); Austin v. City of Baltinore, 286 M. 51
53, 405 A. 2d 255 (1979). Localities and their agencies share in
this immunity when tortious conduct arises out of governnental,
rather than proprietary or corporate, functions. Housi ng
Aut hority of Baltinore City v. Bennet, 359 Md. 356, 359 (2000);
Di Pino v. Davis, 354 Md. 18, 47 (1999); Harford County, 348 M.
at 372 (quoting Town of Riverdale, 320 Md. at 389-90); Kranz,
308 Md. at 622; Baltinore v. State, 173 Ml. 267, 271-72 (1937).
The Court of Appeals in Housing Authority of Baltinmore City
v. Bennet, 359 Md. 356, 366 n.6 (2000), noted that the General
Assenbly defi ned housing authorities, as created under M. Code
(1957, 1998 Repl. Vol.), Art. 44A, as |local governnments for the
pur poses of the Local Governnent Tort Claims Act (LGICA). Thus,
it is necessary that we determ ne whet her HABC was conducting a
governnmental or proprietary function in order to determ ne

whet her i mmunity may be asserted.



I n Anne Arundel County v. MCorm ck, 323 wMd. 688 (1991), the
Court of Appeals reaffirmed the test for determ ning whether a
muni ci pal activity is a governnental function. The test as
originally established in Baltinore v. State, 173 M. at 276,
st at es:

VWhere the act in question is sanctioned by | egislative

authority, is solely for the public benefit, with no

profit or enmolunent inuring to the municipality, and
tends to benefit the public health and promote the

wel fare of the whole public, and has in it no el ement

of private interest, it is governnmental in its nature.

See al so McCorm ck at 695; Tadjer v. Montgonery County, 300 M.
539, 546 (1984); Austin, 286 M. at 59.

Though the test has been consistently upheld, it has been
noted that the distinction between governnental and proprietary
function is so untidy that the tenptation to straightenit upis
very strong, but the results are always illusory and as | ogical
as those governing French irregular verbs. “However, the fact
that the doctrine is beyond the scope of clear interpretation
has not prevented its application. As Professor Davis has
noted, "[the] distinction is probably one of the nost
unsati sfactory known to the law, for it has caused confusi on not
only among the various jurisdictions but alnmost always within

each jurisdiction.” 3 K. Davis, Admnistrative Law Treatise, 8

25.07, at 460 (1958); Austin, 286 Md. at 83 (citation omtted);



see also MCorm ck, 323 Ml. at 695; Tadjer, 300 M. at 546.
Despite these deficiencies, the test is definitive for the case
at bar.
The HABC was mai nt ai ni ng and operating subsi di zed housi ng.

The authority to act in such a manner is conveyed to housing
authorities by the |egislature under Article 44A 8 1-301:

An authority shall constitute a public body

corporate and politic, exercising public and

essential governnental functions, and having

all the powers necessary or convenient to

carry out and effectuate the purposes and

provisions of this article, .
The operation of subsidized housing was necessitated by a
shortage of sanitary and safe dwellings avail able at rents which
persons of | ow and noderate income can afford and the presence
of famlies living in inadequately sized housing. Art. 44A § 1-
102 (2), (3). These conditions cause an increase in and spread
of di sease and crine and constitute a nenace to health, safety,
noral s, and welfare of the residents. Art. 44A 8 1-102 (4).
These conditions necessitate excessive and disproportionate
expendi tures of public funds. The |legislature therefore sawthe
necessity to create decent, subsidized housing to resolve these

problems. Art. 44A 8§ 1-102 (5), (8), (10). Article 44A further

prohi bits the housing authorities from operating at a profit.



Art. 44A 8§ 1-401 (a). It is clear that HABC, in operating
subsi di zed housing, was conducting a governnental function.
Wai ver

Accepting that HABC was conducting a governnental function,
inmmunity still may be waived by the |egislature. | ndeed, the
| egislature in Article 44A 8 1-301 (1) granted to the housing
authorities the power “[t]o sue and be sued. . . .7 Despite
such |l anguage, the Court of Appeals in Katz v. Wshington
Subur ban Sanitary Conm ssion, 284 Md. 503 (1979), created a two-
pronged test for determning the validity of a legislative
wai ver of governmental immunity. The Court stated that such a
wai ver “is ineffective unless specific |legislative authority to
sue the agency has been given, and unless there are funds
avail abl e for the satisfaction of the judgnent, or power reposed
in the agency for the raising of funds necessary to satisfy a
recovery against it.” ld. at 513. The Court further stated
that “[t]he mere | egislative authorization for a State Agency to
‘sue or be sued’ does not al one constitute a general waiver of
inmmunity. Rather, it is limted to such matters. . . necessary
to carry out the purpose for which the agency was created.” Id.

| ndeed, the Court of Appeals has adequately addressed the
first prong for the purposes of this case. The Court in

Jackson v. Housing Opportunities Comm ssion of Montgonery
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County, 289 M. 118 (1980), a case involving a suit for the
negl i gent upkeep of a housing property, concluded that Article
44A created an effective waiver of governnmental inmmunity in
stating that a housing authority has the unqualified power to
“sue and be sued.” [Id. at 124.

Housi ng Aut hority of Baltinore City v. Bennett, 359 Md. 356,
363 (2000) (reaffirmng the decision in Jackson) involved the
| ead poisoning of a mnor who lived in a residence owned and
managed by the Housing Authority of Baltinmore City. After the
jury returned a verdict of $630,000 in favor of the mnor, the
Housing Authority noved to limt its liability to the $200, 000
per individual claim established by 8§ 5-303 of the Local
Governnment Torts ClaimAct, M. Code Ann., Cts. & Jud. Proc. 8§
5-301 to -304. The circuit court denied the nmotion, and
ent ered judgnent agai nst the Authority to the extent of what was
left in the Housing Authority’s insurance policy. The Court of
Appeal s affirmed and held that the Local Governnment Tort Clains
Act's caps on damages were inapplicable to a tort judgnent
agai nst the Housing Authority. Bennett, however, did hold that
the liability of the Housing Authority was capped pursuant to §
11-108(b) of the Courts and Judicial Proceedings Article, which
established a limt for non-econom c damages of $350, 000.

Bennett, 359 Md. 366 (citing Md. Code (1974, 1998 Repl. Vol.),
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§ 11-108 of the Cts. and Jud. Proc. Art.). Thus, in Bennett,
the Court affirmed the decision of this Court, limting non-
econom ¢ damages to the amount of the Authority’'s avail able
i nsurance, within the $350,000 cap, with defense costs being
deducted from any liability coverage exceeding the cap.
Bennett, 359 Md. at 367, 379. As the case at bar presents a
simlar issue in which HABC is being sued for the negligent
mai nt enance  of properties, the decision in Bennet S
control ling.

Setting asi de whether the concept of the susceptibility to
suit and the ability to collect on a judgnent are distinct, the
central issue on appeal deals with the second prong of the Katz
test, requiring that a governnental entity be able to satisfy a
judgnment in order to waive inmunity. HABC contends on appea
that the imted waiver espoused by the |l egislature is not valid
in this instance, because HABC does not have insurance coverage
for liability arising fromlead poi soning and | acks the funds to
satisfy a judgment. We disagree.

Article 44A provides:

(4) To make rent subsidy payments to or on
behal f of persons of eligible incone; to

| ease or rent any dwellings, houses,
accommodati ons, | ands, buil di ngs,
structures, or facilities enbraced in any
housi ng project and, subj ect to the

limtations contained in this article, to
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establish and revise the rents or charges
t herefor; to own, hold, and inprove real or
per sonal property; to purchase, | ease,
obtai n opti ons upon, acquire by gift, grant,
bequest, devise, or otherwi se any real or
personal property or interest therein; to
sell, |ease, exchange, transfer, assign,
pl edge, or dispose of any real or personal
property or any interest therein; to insure
or provide for the insurance of any real or
personal property or operations of the
authority against any risks or hazards; to
procure insurance or guarantees from the
State or federal governnment of the paynment
of any debts or parts thereof (whether or
not incurred by said authority) secured by
nort gages on any property included in any of
its housing projects .

(Enphasi s supplied.) The Court of Appeals in Jackson, 289 M.
at 128, found this section “both authorizes and mandates the
purchase of insurance.” I ndeed, the |[|anguage “insure or
provide for the insurance of” only gives the authorities the
power to choose between insuring or self-insuring against
liabilities associated with the operati on of subsi di zed housi ng.
HABC failed to nmeet this mandate when it allowed the insurance
carrier to elimnate the |ead-paint rider wthout obtaining
anot her policy or creating a fund to self-insure.

HABC argues that its failure to carry statutorily required
liability insurance for “all risks and hazards” will prevent the
agency from being able to satisfy a judgnment rendered in favor

of the children and thus the HABC is i nmune from suit. | f such
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a practice woul d be all owed, governnental agencies would be able
to manufacture their own inmmunity sinply by allowing their
i nsurance to | apse. In instances where the |egislature has
mandat ed that the governnental agency carry insurance to allow
for payment of successful suits brought against the agency, the
aut ogenous of immunity would fly in the face the |egislative
intent without submtting to it and create inequitable results.
We will not allow such inequities to occur.

Therefore, in instances where the | egislature has created
a waiver fromimmunity for a governnental entity and required
that insurance be obtained for liabilities resulting fromits
governnmental conduct, that entity cannot fabricate its own
immunity wunder Katz by failing to insure against those
liabilities.

In Bd. OF Trustees of Howard Conmty. Coll. v. Ruff, 278 MD.
580, 591-92 (1976), a case of governnental immunity, the circuit
court entered a judgnment in an action wunder the Uniform
Decl aratory Judgments Act brought by John K. Ruff, Inc., against
t he Howard Community Coll ege. Ruff sought a declaration of the
rights of the parties pertaining to the paynent of sales tax
under a written contract between it and Howard Community Col | ege
wher eby Ruff was the general contractor for the construction of

a facility for Howard Community College. The circuit court's
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order, issued wupon grant of nmotion for summary judgnent,
decl ared that Howard Conmunity Col |l ege "shall reinburse [Ruff]
for all sales taxes due and to becone due for all materials
purchased in furtherance of the contract between the parties,
including all materials purchased by subcontractors engaged in
said project.” In addressing the issue of whether there were
funds available to satisfy any judgnment agai nst the Board, the
Court stated:

We nust next ascertain whether funds are in
fact available for the satisfaction of such
a judgnment or whether there is power reposed
in the Board to provide such funds by
taxation. The latter is sinply answered.
Al t hough the Board has the power "To receive
| ocal, State, and federal funds to defray
the cost of the college program authorized
by [the Community Col | eges] subtitle and to
accept both conditional and wunconditional
gifts, as the case may be, from private
persons,"” Code (1957, 1975 Repl. Vol.) Art.
77A, 88 1 (g), it has no power reposed in it
for the raising by taxation of funds
necessary to satisfy any recovery against it
for breach of the contract. The former we
are not able to determine on the record
before us. The matter of the availability of
funds here is a question of fact, not | aw.
That matter has not yet been before the
trial court.

Finally, we conclude that the legislature may have
aut hori zed neans through which a housing authority may satisfy
judgnments. Article 44A, 8 1-301(5), allows a housing authority

“[t]o invest any funds held in reserves or sinking funds, or any
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funds not required for imrediate disbursenment. . . .~ Thi s
section suggests that the authorities my obtain extra noney
t hrough rent and use those funds as a neans to self-insure.
Furthernmore, Art. 44A 8§ 1-301(10) grants the authorities the
power

[t] o borrow noney or accept grants or other financial

assistance from the |[ocal, St at e, or federal

governnment and accept grants from nongovernnent al
sources for or in aid of any housing project within

its area of operation. . . . It is the purpose and

intent of this article to authorize every authority to

do any and all things necessary or desirable to secure

the financial aid or cooperation of the |ocal, State,

or f eder al gover nment in t he undert aki ng,

constructi on, mai ntenance, or operation of any housing

project by such authority.
(Enphasi s supplied.)

The | egi sl ature gave the housing authorities the power to
obtain funds fromlocal, State, and federal entities to aid in
the operation and maintenance of any housing project. The
authorities were further given the power “to do any and al
things necessary or desirable” to obtain such funds.
Accordingly, HABC may have the ability to obtain funds from
governnmental agencies necessary to self-insure the housing
projects it operates. It is evident, therefore, that HABC has
the ability to self-insure. That being established, as in Bd.

Of Trustees of Howard Conty. Coll., the question of whether the

HABC may actually satisfy a judgnent to the applicability of 8§
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11-108 is a question of fact that

circuit court.

needs to be addressed by the

Concl usi on

For the reasons set forth above, we hold that HABC s vari ous

nmotions for sunmary judgnment shoul d have been denied as a matter

of

| aw.
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JUDGMVENT AFFI RMVED | N HOUSI NG
AUTHORI TY OF BALTIMORE CITY
v. SMALLS, NO. 2864, 2000
TERM CCOSTS
TO BE PAI D BY APPELLANT.

JUDGMVENT AFFI RMED | N HOUSI NG
AUTHORI TY OF BALTIMORE CITY

v. JONES, NO. 2865, 2000
TERM COSTS
TO BE PAI D BY APPELLANT.

JUDGVENT AFFI RMED | N HOUSI NG
AUTHORI TY OF BALTIMORE CITY
v. BERRIS, ET AL., NO. 2869,
2000 TERM COSTS TO BE PAI D
BY APPELLANT.

JUDGVENT AFFI RMED | N HOUSI NG
AUTHORI TY OF BALTIMORE CITY
v. LYLES, NO. 50, 2001 TERM
COSTS TO BE PAI D BY
APPELLANT.

JUDGMENT REVERSED I N G BSON
V. HOUSI NG  AUTHORI TY  OF
BALTI MORE CITY, NO. 2858,
2000 TERM COSTS TO BE PAID
BY APPELLEE.






