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Forum sel ection clause is presunptively valid and will be enforced
unl ess shown to be unreasonable. Unavailability of class action

procedure in chosen forum does not necessarily nake the clause
unr easonabl e.
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Appellant, Mchael GIlman, had a brokerage account wth
appel l ee, Weat, First Securities, Inc. He filed a class action
complaint in the Grcuit Court for Mntgonery County chargi ng Weat
with violations of Maryland securities |laws, breach of fiduciary
duty, breach of contract, and conversion. The court dism ssed the
conplaint based on a forumselection clause in the contracts
governing the brokerage account, which required that all actions
arising under those contracts be conducted in a Federal or State
court in R chnond, Virginia.

G I man acknowl edges the forum sel ection clause but contends
that it should not be enforced because (1) his damages from the
al l eged m sconduct of appellee are mnuscule, (2) the only
practical way he has of recovering his small loss is through a
class action proceeding, and (3) such a proceeding is not avail abl e
to himin Federal court or in the Virginia State courts. W find

no error and shall therefore affirm

. UNDERLYI NG FACTS

Glman is a Maryland resident. He is also an attorney and a
menber of the Virginia Bar and had previously been an instructor at
a Virginia |law school. Wheat is a securities brokerage firm It
is a Virginia corporation, headquartered in Ri chnond, but has
offices in a nunber of States, including Mryl and.

G I man opened an account with Wheat at the latter's branch
office in Bethesda, Maryland, in April, 1992, Two Securities

Account Agreenments were signed —one pertaining to a cash account,
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the other governing a margin account. Both contracts were signed
by Glmn at Weat's Bethesda office; they were then sent to
Ri chnmond, where they were accepted and signed by Weat.

Each contract contained a choice-of-law clause stating that
the agreenent and all transactions made in the account were to be
governed by Virginia law. Mre inportantly, for purposes of this
appeal , each agreenent contained a prom nently displayed dispute
resolution provision, printed in capital letters. Under that
provision, the parties agreed that all controversies arising
between them concerning any transaction or concerning the
construction, performance, or breach of the contract were to be
determ ned by arbitration. |Indeed, as part of that provision the
parties acknow edged that they were "waiving their right to seek
remedies in court, including the right to jury trial." The
arbitration was to take place, at Glman's el ection, before the New
York Stock Exchange, Inc., the National Association of Security
Deal ers, Inc., or any other national securities exchange forum of
whi ch Wheat was a nenber and on which a transaction giving rise to
the claimtook place. The provision went on to set forth sonme of
the prelimnary procedures for the arbitration and ended with this
st at enent :

"ANY JUDI Cl AL PROCEEDI NG RELATING TO THE
ARBI TRATION OR TO THIS AGREEMENT SHALL BE
CONDUCTED I N A STATE OR FEDERAL COURT IN
RI CHMOND, VIRG NNA AND | AGREE (A) TO SUBM T
TO THE JURI SDI CTION OF SUCH COURTS (B) THAT

SUCH COURTS CONSTI TUTE A CONVENI ENT FORUM AND
(C) THAT PROCESS MAY BE SERVED BY CERTIFI ED
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MAI L RETURN RECEIPT REQUESTED AT MY LAST
ADDRESS KNOMW TO YQU. "

The record indicates that this provision is standard in
Wheat's securities account agreenments and is included in the
agreements with each nenber of the class Glman attenpted to
create. The record also indicates that all of Glman's orders for
t he purchase or sale of securities on the account were executed by
Wheat's trading desk in R chnond and that confirmations of those
transactions were nailed to Gl man from R chnond. Records of the
transactions are maintained at both the Ri chnond and Bethesda
of fices.

In May, 1994, Glman filed a class action |awsuit against
Wheat in the Suprene Court of New York, conplaining about what has
beconme known in the industry as order flow paynents, i.e., the
practice of a broker routing custoner buy and sell orders through
a particul ar deal er, who conpensates the broker for that business.
The essence of the conplaint, as characterized by G| nmn, was that
"in return for cash paynents and ot her inducenents, Wueat directed
its custonmer orders, including those of the plaintiff, to market
makers who paid Wheat . . . kickbacks.” The nost common of those
"ki ckbacks," according to Gl nmn, was the paynent of two cents a
share by the dealer to Wieat in return for Wheat's executing the
custoner's order with that dealer. He conplained that Weat kept
the two cents and failed to disclose these "secret profits,"”

al though he acknow edged that Weat did disclose, on the
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confirmation notices sent after the transaction, that it "receives
remuneration on the transaction and that the source and anmount of
such remuneration would be discl osed upon request."”

The class asserted by Gl mn consisted of "all persons who
mai ntain, or have nmaintained [since January 1, 1990] brokerage
accounts at Weat and for whom Weat executed transactions in
securities wth Weat receiving kickbacks from the market makers
wi th whom Wheat executed those transactions."” He averred that
there were several thousand such persons. Alleging that a broker
engaged in such activity forfeits its right to conpensation, G| man
sought not just the allegedly unl awful secret profits but the full
anmopunt of all comm ssions paid by the class nenbers, along wth
puni tive danages and attorneys' fees. Seven causes of action were
pl ed: breach of a fiduciary relationship, comrercial bribery in
violation of 8§ 180.05 of the New York Penal Law, fraud or deception
in violation of art. 23-A of the New York General Business Law,
breach of contract, common |aw fraud, conversion, and breach of
fiduciary duty.

On Novenber 30, 1994, the court dismssed the conplaint on the
ground that New York was an inconvenient forum W t hout
definitively resolving the validity of the forum sel ection cl ause
(rmuch less the exclusivity of the arbitration provision) the court
sinply held that "the action | acks any connection to the New York
forum chosen by plaintiff."” Although an appeal was noted, it was

not perfected.
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In March, 1995, Glman filed a simlar class action lawsuit in
the Circuit Court for Mntgonery County. |In contrast to the New
York action, in which jurisdiction and venue were founded
principally upon Weat being a nmenber of the New York Stock
Exchange, in this action, he stressed the Maryland connections —
his being a resident of the State, Weat having an office and doing
busi ness here, the account being nmaintained in Bethesda, and the
orders being placed at that office. The factual avernents,
however, were nearly identical to those stated in the New York
action. Five causes were pled —two for fraud, in violation of
Maryl and Code, 8 11-301 of the Corporations and Associations
article, and one each for breach of fiduciary duty, breach of
contract, and conversion. He sought as relief a declaratory
judgment that Weat had engaged in fraudulent and deceptive
activities, an injunction to prohibit it fromcontinuing to do so,
and damages "in an anount as yet undetermned.” In contrast to the
relief sought in the New York case, he did not seek the return of
all comm ssions paid by the class nenbers.

Wheat responded to the Maryl and conpl aint by having it renoved
to the US. District Court, alleging both Federal question and
diversity jurisdiction. That court found neither and therefore
remanded the case back to the circuit court. G lmn v. Weat,
First Securities, Inc., 896 F. Supp. 507 (D. M. 1995). The
finding of no diversity jurisdiction was based, not on the

residences of the parties, but on Glnman's failure to state a claim
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for at |east $50,000 in damages. In that regard, and in clear
contrast to both the relief sought in New York and the information
report he filed in the circuit court pursuant to Maryland Rul e 2-
111(a), he did "not dispute that the actual damages clains are for
one to two cents per share traded, anobunting to a total of a few
dollars per plaintiff." 1d. at 510.! Judge Mtz concluded that,
even in a class action, the requisite anount in controversy "cannot
be met by aggregating the separate clains of individual class
plaintiffs.” 1d. at 509. Nor could the $50,000 threshold be net
by the cost of injunctive relief to Wweat, as that cost also would
be insignificant as to any one plaintiff. Federal question
jurisdiction hinged on Wheat's assertion of Federal preenption
whi ch Judge Motz rejected.

Wen the case returned to the circuit court, Weat noved to
di sm ss the conplaint on the grounds (1) of inproper venue, based
on the forumselection clause in the tw contracts, and (2) res
judicata, based on the New York deci sion. Wth respect to the
forum sel ection clause, Weat argued that the clause was valid,
that there was no fraud or duress in its inclusion, that Gl nman, as
a Virginia |awer, was aware of the clause and what it required,

that Glman did not have to deal with Wieat if he objected to that

Y1n his information report, G lnman asserted that his tort
claiminvol ved nmore than $100, 000 i n danages and his breach of
contract action involved danages of over $20,000. He also stated
that no alternative dispute resolution process had been requested
or tried, thereby effectively ignoring the arbitration provision
in the two contracts.
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provision, and that the Virginia courts wll afford him an
appropriate renedy if he proves his claim The only ground for
ignoring the clause asserted by Glman was that Virginia did not
have a <class action procedure, which Weat urged was an
insufficient basis for not enforcing the clause.

G I man argued in response that the class action procedure is
in the nature of a renmedy, one that is unavailable in Virginia.?
The damages suffered by any one plaintiff, he clainmd, were
essentially mnuscule —a fewdollars —and that "[i]f he is going
to recover $10.00, the only way to do it is through a class
action.” Wheat rejoined that Virginia has a procedure for
resolving small claims and that it would not be necessary for
G I man even to have a lawer in small clainms court.

The court granted Weat's notion, based on the forumsel ection
cl ause. It concluded that "parties ought to be bound by their
agreenments unless there is sone fairly conpelling reason that they
shouldn't,” and it did not regard the lack of a class action
procedure in Virginia as such a conpelling reason. G | man

appeal ed, arguing that (1) the forumselection clause is "an

i nadequate basis for dismssal because it frustrates the public

2 The case cited by Glman in support of this contention is
Heirs of Roberts v. Coal Processing, 369 S. E 2d 188 (Va. 1988).
That case does not hold that class actions are inpermssible in
Virginia, although it does state that proposition in dicta.
VWheat has not challenged G|l man's contention, however, so, for
t he purposes of this appeal, we shall accept the statenent that
G lman would not able to file the sanme type of class action he
has filed in Maryland in a Virginia State court.
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policy enbodied in class actions and insul ates the defendant from
responsibility for its msconduct,"” and (2) Weat had not sustai ned
"its heavy burden of denonstrating that dism ssal for inproper
venue is appropriate where jurisdiction is not |acking." W

granted certiorari before proceedings in the Court of Special

Appeal s.

1. DI SCUSSI ON
A. Order Flow Paynents

The issue before us is not the legality of order flow paynents
but the enforceability of the forumsel ection clause. Nonethel ess,
at least for context, it is helpful to have sonme understandi ng of
what the underlying case is about. As we indicated, order flow
paynents are those received by a broker for routing custonmer buy
and sell orders through a particular whol esale dealer or other
mar ket maker. Relying in part on a public comment letter sent to
the Securities and Exchange Comm ssion by the New York Stock
Exchange in Decenber, 1993, G I nman obviously believes that the
practice is heinous and unl awf ul .

The history of the practice and the limted regulation of it
by the Securities and Exchange Comm ssion were described in sone
detail by the New York Court of Appeals in Guice v. Charles Schwab
& Co., Inc., 674 NE 2d 282 (N Y. 1996), cert. denied, 65 U S.L.W
3629 (U.S. Mar. 17, 1997) (No. 96-1105). The court noted that the

practice originated years ago in the over-the-counter (OTC) market
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but that, with advances in conputer technol ogy maki ng possi ble an
entirely automated market system i ndependent of the floor of any
stock exchange, and automated trading systens permtting
accel erated execution of orders, OIC market makers and nenbers of
regi onal exchanges could conpete for orders in listed stocks with
the New York and Anerican Stock Exchanges. Thus, it observed

"routing orders in listed stocks to OTC market nekers and regi ona

exchange specialists has nore recently becone a major source of
order flow paynents to retail Dbroker-dealers.” ld. at 284
(footnote omtted).

The @uice Court recounted that the SEC had nonitored and
studied the practice for over a decade and, after conducting a
round tabl e discussion in 1989 and considering public coment to a
proposed rule change in 1993, the Conm ssion decided not to
prohibit the practice but rather to require additional disclosure
of it. At 287-88, the Court noted that, in adopting its final rule
for regulating order flow paynents in 1994,

"[the Conm ssion] explained that it rejected
elimnation of order flow paynents entirely
because the practice did not necessarily
violate a broker-dealer's best execution
obligation, and that the practice benefitted
the securities industry in | owering execution
costs, in facilitating technol ogi cal advances
in retail customer order handling practices
and in enhancing conpetition anong broker-
deal ers and the various exchange and
nonexchange securities markets and, thus, also
wor ked to the advantage of investors . . . .
The SEC also noted the serious enforcenent

problens that elimnation of the practice
woul d entail and the drastic inpact that an
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outright ban would have on the securities
i ndustry . "

In its 1993 proposed anendnent to Rule 10b-10, the SEC woul d
have required brokers to disclose on their confirmation statenents
the specific dollar amount of any order flow paynent received for
that transaction, but it retreated fromthat position in the final
1994 rule, being "apprehensive that mandatory disclosure of
specific nonetary receipts mght be "unworkable' . . . and woul d,
at the least, inmpose "an extrene burden' upon broker-dealers "to
determ ne the anount of order flow received for each order in tine
for a confirmation' and would entail expenses disproportionately
high in relation to the potential benefits to custoners .

ld. at 288 (quoting in part from Paynent For Order Flow, Securities
and Exchange Rel ease No. 34-34902 [Qct. 27, 1994], reprinted in 59
Fed. Reg. 55006, 55010 n. 39).

See also Oman v. Charles Schwab & Conpany, Inc., _ NE 2d

1996 I, App. LEXIS 982, *2 (Ill. App. C. 1996), noting

as well that order flow paynents are "a recogni zed and w despread

practice in the industry and part of the conpetitive market."

B. The Forum Sel ection O ause
There have been a plethora of cases involving the validity and
enforceability of forumselection clauses. This Court has
considered the issue, directly, only once, in Stockley v. Thonas,

89 M. 663, 43 A 766 (1899). The action there was to have a
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Maryl and recei ver appoi nted for an insolvent Pennsyl vani a i nsurance
conpany that was already under receivership in Pennsylvania. The
plaintiff's horse was insured by the conpany, and, when the horse
had to be destroyed and the conpany did not pay the claim the
plaintiff succeeded in having a Maryl and court appoint a Maryl and
receiver to take charge of the conpany's assets in this State, to
coll ect debts due the conpany within the State, and to pay the
clains of Maryland creditors. The Pennsylvani a recei ver appeal ed.
This Court reversed. Qur first concern was with the fact that
there was no practical way in which a Maryland receiver could carry
out his duties. The only source of funds for the paynent of clains
under the policy was assessnents made agai nst policyhol ders, and a
Maryl and recei ver would have no ability to make such assessnents.
All of the information that would be necessary to nake the
assessnents was in Pennsylvani a. W noted, further, that the
maki ng of assessnments would require the court to assune the
managenent of the internal affairs of a foreign corporation, which,
we held, was beyond its jurisdiction. Finally, we noted that the
policy upon which the claim was based required that any action
br ought against the conpany be filed in Philadel phia, which was
where the records were kept, the conpany was headquartered, and the
policies were issued. For all of those reasons, "and especially in
t he absence of any allegation to show that the Court sel ected by
the agreenent of the parties is not able and willing to afford full

relief,” we found "no good reason” why the conpl aint "should, even
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if it could, be entertained by a Court of this State." 1d. at 668-
69, 43 A at 768.

At |east since 1972, nost of the discussion regarding the
enforceability of forumslection clauses has centered around two
cases decided by the United States Suprene Court, and we shal
t heref ore commence our discussion with those cases.

In The Bremen v. Zapata O f-Shore Co., 407 U.S. 1, 92 S. C
1907, 32 L. Ed. 2d 513 (1972), the Court held enforceable a forum
selection clause in an international towage contract. The
agreenent called for a Gernman conpany, Unterweser, to tow an ocean-
going drilling rig owed by an Anmerican conpany, Zapata, from
Loui siana to Ravenna, Italy. The contract contained one clause
excul pating Unterweser fromliability for damages to the rig and
another providing that "[a]ny dispute arising nust be treated
before the London Court of Justice.” Wile the rig was under tow
in international waters in the Gulf of Mexico, a storm arose and
the rig was damaged. At Zapata's direction, Unterweser's tug, the
Brenen, towed the rig to Tanpa, Florida, the nearest port of
refuge. 407 U S at 2-3, 92 S. C. at 1909-10, 32 L. Ed. 2d at
516-17.

I n derogation of the forumsel ection clause, Zapata filed suit
in Federal court in Tanpa, seeking in personam danmages agai nst
Unterweser and in rem danages agai nst the Brenen. Unterweser filed
its own action, for breach of the towing contract, in the High

Court of Justice in London and noved to dism ss Zapata's Anmerican
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action on both jurisdictional and forum non conveni ens grounds.
Zapata noved to dismss the English action. The English court
acted first, rejecting Zapata's jurisdictional challenge and
hol ding that the forumsel ection clause conferred jurisdiction.

The District Court eventually denied Unterweser's notion to
dismss. Followng the ruling in Carbon Bl ack Export, Inc. v. The
Monrosa, 254 F.2d 297, 300-01 (5th Gr. 1958), cert. dism ssed, 359
UusS 180, 79 S. . 710, 3 L. Ed. 2d 723 (1959), that "agreenents

i n advance of controversy whose object is to oust the jurisdiction

of the courts are contrary to public policy and will not be
enforced[,]" the court gave little or no weight to the forum
sel ection cl ause. It then decided, wunder normal forum non

conveniens principles, that the plaintiff's choice of forum should
not be disturbed unless the bal ance was strongly in favor of the
defendant and that such was not the case. A divided Court of
Appeals for the Fifth Grcuit affirmed, noting, anong other things,
that the casualty occurred in close proximty to the District
Court, Zapata was an Anerican citizen, England had no interest in
or contact with the controversy, other than the forumselection
cl ause, and that England would enforce the excul pation clause
whi ch, under Anerican |aw, was unenforceable as being against
public policy. In re Unterweser Reederei, GVBH, 428 F.2d 888 (5th
Cr. 1970), aff'd en banc, 446 F.2d 907 (5th Gr. 1971).

The Suprene Court reversed. Acknow edging that forum

sel ection clauses had historically not been favored by Anerican
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courts and had often been decl ared unenforceabl e as bei ng agai nst
public policy, the Court concluded that the better view was that
such cl auses "should be enforced unless enforcenent is shown by the
resisting party to be "unreasonabl e’ under the circunstances." 407
US at 10, 92 S. C. at 1913, 32 L. Ed. 2d at 520. That view, it
said, was sinply "the other side" of the proposition recognized in
Nati onal Equi prent Rental, Ltd. v. Szukhent, 375 U.S. 311, 315, 84
S. . 411, 414, 11 L. Ed. 2d 354, 357 (1964), that "parties to a
contract nmay agree in advance to submt to the jurisdiction of a
given court,"” that it was substantially followed in other common
law countries, that it was the view adopted by the Restatenent
(Second) of Conflict of Laws,® that it was in accord with "ancient
precepts of freedom of contract,” and that it reflected an
appreci ation of the "expandi ng horizons of Anerican contractors who
seek business in all parts of the world." 407 U S at 11, 92 S
Ct. at 1914, 32 L. Ed. 2d at 521.

The Court dism ssed the argunment that forumselection clauses
are inproper because they tend to oust a court of jurisdiction as
"hardly nore than a vestigial legal fiction." 1d. at 12, 92 S. C.
at 1914, 32 L. Ed. 2d at 521. The clause did not divest the
Anmerican court of jurisdiction but rather put the question of

whet her the court "should have exercised its jurisdiction to do

3 The RESTATEMENT ( SECOND) OF CONFLICT OF Laws § 80 (1969) states:
"The parties' agreenent as to the place of the action cannot oust
a state of judicial jurisdiction, but such an agreenent will be
given effect unless it is unfair or unreasonable."
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nore than give effect to the legitimte expectations of the
parties, manifested in their freely negotiated agreenent, by
specifically enforcing the forumclause.” 1d., 92 S. C. at 1914,
32 L. Ed. 2d at 521-22. In light of current commercial realities
and expanding international trade, the Court concluded that "the
forum cl ause should control absent a strong showing that it should
be set aside" and that the burden was on Zapata to show clearly
"that enforcenent would be unreasonable or unjust, or that the
cl ause was invalid for such reasons as fraud or overreaching." 1d.
at 15, 92 S. C. at 1916, 32 L. Ed. 2d at 523.

The Court found no such reasons in that case. It agreed that
a forum clause would be unenforceable if enforcenent "would
contravene a strong public policy of the forumin which the suit is
brought, whether declared by statute or by judicial decision" but
hel d that even the wllingness of the English court to enforce an
excul pation clause that the Suprene Court, in a case involving
donmestic comerce, had itself refused to enforce was not
sufficient. Id. at 15-16, 92 S. C. at 1916-17, 32 L. Ed. 2d at
524-25 (citations omtted). The Court acknow edged as well that a
forumcl ause, even one freely bargained for that did not contravene
i nportant public policy, may be unreasonabl e and unenforceable "if
the chosen forumis seriously inconvenient for the trial of the
action" but imrediately noted that, where the parties to a private
international comrercial agreenment contenplated the clained

i nconvenience, "it is difficult to see why any such claim of
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i nconveni ence should be heard to render the forum clause
unenforceable.” 1d. at 16, 92 S. Q. at 1916-17, 32 L. Ed. 2d at
524 (enphasis in original). In that regard, the Court observed
that it was not dealing with an agreenent between two Anericans to
resolve their local disputes "in a renote alien forum" the serious
i nconveni ence of which in that circunstance mght carry greater
wei ght in determ ning the reasonabl eness of the clause. Not i ng
t hat any inconveni ence Zapata m ght suffer fromhaving to litigate
in London was clearly foreseeable at the tinme of contracting, it
hel d:
"I'n such circunstances, it should be incunbent
on the party seeking to escape his contract to
show that trial in the contractual forumwl|l
be so gravely difficult and i nconvenient that
he will for all practical purposes be deprived
of his day in court. Absent that, there is no
basis for concluding that it would be unfair,
unjust, or unreasonable to hold that party to
his bargain."
Id. at 18, 92 S. C. at 1917, 32 L. Ed. 2d at 525.
There is no doubt that The Bremen had a profound effect on the
way in which courts viewed forumselection clauses. After 1972,
the literature abounds wi th deci sions, fromboth Federal and State
courts, declaring such clauses valid, putting the burden on the
party resisting the clause to show that it is unreasonable, and
ultimately enforcing the clauses. See, for exanple, Sterling
Forest Associates, Ltd. v. Barnett-Range Corp., 840 F.2d 249 (4th
Cr. 1988) and cases cited at 251, rev'd on other grounds, 490 U. S.

495, 109 S. C. 1976, 104 L. Ed. 2d 548 (1989); Fireman's Fund
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Amer. Ins. Cos. v. Puerto Rican For. Co., Inc., 492 F.2d 1294 (1st
Cr. 1974); Medical Legal Consulting Service v. Covarrubias, 648 F.
Supp. 153 (D. Md. 1986); Smth, Valentino & Smth, Inc. v. Superior
Ct. of L.A Cy., 551 P.2d 1206 (Cal. 1976); ABC Mbile Systens,
Inc. v. Harvey, 701 P.2d 137 (Colo. Ct. App. 1985); Paul Business
Systens v. Canon U S A, 397 S. E. 2d 804 (Va. 1990). One annotator
summari zed the "nodern view' triggered by The Brenen as foll ows:

"Where no additional expense is created, the

W tnesses are available at either |ocation,

the party will not |ose his renedy, and the

provi sion was freely bargained for, the courts

have declined jurisdiction and enforced the

contract. . . . On the other hand, where the

party seeking to avoid the clause has

satisfied his burden of proof and shown that

enforcement of the clause wll cause undue

hardshi p or has not been freely bargained for,

the courts have refused to enforce it."
Francis M Dougherty, Annotation, Validity of Contractual Provision
Limting Place or Court in Wich Action My Be Brought, 31
A L.R 4th 404, 409 (1986).

The Supreme Court revisited The Brenmen in Carnival Cruise
Lines, Inc. v. Shute, 499 U S 585, 111 S. C. 1522, 113 L. Ed. 2d
622 (1991), in which it further eroded objections to enforcing
forum sel ection clauses on the ground of inconvenience and actually
dismssed, as a basis for rejecting such a clause, the fact that it
was not freely bargained for but was included routinely in a form

contract.

The Shutes, residents of the State of Washi ngton, purchased
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passage for a cruise fromLos Angeles to Puerto Vallarta, Mexico,
on Carnival's ship, the Tropicale. Carnival was headquartered in
Florida. The tickets, purchased through an agent in Wshi ngton,
were sent to the Shutes fromFlorida. On the reverse side of each

ticket was a clause requiring that all disputes and matters
what soever arising under, in connection with or incident to this
Contract shall be litigated, if at all, in and before a Court
| ocated in the State of Florida, U S. A, to the exclusion of the
Courts of any other state or country." At the Suprene Court |evel,
the Shutes essentially conceded that the clause was reasonably
communi cated to themand that they were aware of its incorporation
into the contract.

VWiile at sea in international waters off the coast of Mexico,
Ms. Shute was injured when she slipped on a deck mat. C ai m ng
negligence on the part of Carnival, she filed suit against the
conpany in a US. Dstrict Court in Washington. Carnival noved to
dism ss on the alternative grounds of the forumselection clause
and insufficient contacts with Washington to support in personam
jurisdiction. The District Court granted the notion on the due
process ground. The Ninth Grcuit Court of Appeals reversed,
finding that there was sufficient contact to support jurisdiction
and that the forumselection clause was unenforceable because
(1) it was not freely bargained for, and (2) as the Shutes were
physically and financially incapable of pursuing the litigation in

Florida, to enforce the clause would effectively deprive them of



their day in court.

As in The Brenen, the Suprenme Court reversed. Al t hough it
recogni zed that The Brenen was an unusual case, it made clear that
the principles laid dowmn there apply as well to the nore routine
situations. The fact that the clause was not freely bargai ned for,
that it was "purely routine and doubtless nearly identical to every
commerci al passage contract issued by petitioner and nost other
cruise lines" and that "the individual purchasing the ticket wll
not have bargaining parity with the cruise line" did not render the
cl ause unenforceable. Id. at 593, 111 S. . at 1527, 113 L. Ed.
2d at 631. The Court noted several good reasons for including such
a clause in a formcontract. Gven that the cruise line carried
passengers from many different locales, it faced the prospect of
litigation in several different fora and had a legitimate interest
inlimting the potential fora. Additionally, such a clause "has
the salutary effect of dispelling any confusion about where suits
arising from the contract nust be brought and defended, sparing
l[itigants the tinme and expense of pretrial notions to determne the
correct forum and conserving judicial resources that otherw se
woul d be devoted to deciding those notions.” 1d. at 594, 111 S
Ct. at 1527, 113 L. Ed. 2d at 632. Finally, it suggested that the
savings realized by limting the fora would result in |ower fares,
t hereby benefiting the passengers.

The Court also rejected the appellate court's concl usion that

t he cl ause was unenforceabl e because of the hardship to the Shutes
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of litigating in Florida. Florida was not a "renote alien forum™
and, because the Shutes did not claimlack of notice of the cl ause,

the Court held that they had "not satisfied the "heavy burden of

proof' . . . required to set aside the clause on grounds of
i nconvenience." 1d. at 595, 111 S. C. at 1528, 113 L. Ed. 2d at
633 (quoting The Brenen). The Court made clear that forum

selection clauses in form contracts remain subject to judicia
scrutiny for fundamental fairness but concluded that there was no
indication in that case that Carnival chose Florida as a forum as
a nmeans of discouragi ng passengers frompursuing legitinmte clains.
It noted the close connections Carnival had to Florida, being
headquartered there and having many of its cruises depart from and
return to Florida ports. Nor was there any evidence that it
obt ai ned acqui escence in that clause by fraud or overreachi ng.

Al t hough The Brenen and Carnival constitute the major recent
expositions fromthe Suprenme Court on forumsel ection clauses, that
Court has confirnmed the validity and utility of such clauses in a
nunber of other cases as well. See Scherk v. Al berto-Culver Co.,
417 U. S. 506, 519, 94 S. . 2449, 2457, 41 L. Ed. 2d 270, 280-81,
reh' g denied, 419 U S. 885, 95 S. C. 157, 42 L. Ed. 2d 129 (1974)
(enforcing an arbitration clause as "a specialized kind of forum
selection clause . . . ."); Mtsubishi Mtors Corp. v. Soler
Chrysler-Plymouth, 473 U S. 614, 631, 105 S. C. 3346, 3356, 87 L
Ed. 2d 444, 458 (1985) ("The Brenmen and Scherk establish a strong

presunption in favor of enforcenent of freely negotiated
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contractual choice-of-forumprovisions[]"); Stewart Organization,
Inc. v. Rcoh Corp., 487 U S. 22, 29-31, 108 S. C. 2239, 2243-45,
101 L. Ed. 2d 22, 31-33 (1988) (forumselection clause a
significant factor in determ nation whether District Court should
transfer case under 28 U S.C. § 1404(a)); and Vimar Seguros Y
Reaseguros, S.A v. MV Sky Reefer, = US |, 115 S CO. 2322,
2328, 132 L. Ed. 2d 462, 474 (1995).

We distill from these pronouncenents, as have nobst courts,
especially since 1992, that (1) a forumselection clause is
presunptively valid and enforceable and the party resisting it has
t he burden of denonstrating that it is unreasonable, (2) a court
may deny enforcenment of such a clause upon a clear showing that, in
t he particul ar circunstance, enforcenment woul d be unreasonable, and
(3) the clause may be found to be unreasonable if (i) it was
i nduced by fraud or overreaching, (ii) the contractually selected
forumis so unfair and inconvenient as, for all practical purposes,
to deprive the plaintiff of a renmedy or of its day in court, or
(iii) enforcenment would contravene a strong public policy of the
State where the action is filed. See Effron v. Sun Cruise Lines,
Inc., 67 F.3d 7 (2d Gr. 1995); Allen v. Lloyd s of London, 94 F. 3d
923 (4th Gr. 1996); Kevlin Services, Inc. v. Lexington State Bank,
46 F. 3d 13 (5th Gr. 1995); Bonny v. Society of Lloyd' s, 3 F.3d 156
(7th Gr. 1993), cert. denied, 510 U. S. 1113, 114 S. . 1057, 127

L. BEd. 2d 378 (1994); Excell, Inc. v. Sterling Boiler & Mechanical,
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Inc., 196 F.3d 318 (10th CGr. 1997); Stereo Gema, Inc. v. Mgnhadyne
Corp., 941 F. Supp. 271 (D.P.R 1996); Haskel v. FPR Registry,
Inc., 862 F. Supp. 909 (E.D.N. Y. 1994); Canbridge Nutrition A G V.
Fot heri ngham 840 F. Supp. 299 (S.D.N. Y. 1994); Hunter D stributing
Co., Inc. v. Pure Beverage Partners, 820 F. Supp. 284 (N.D. M ss.
1993); Dace Intern, Inc. v. Apple Conputer, Inc., 655 N E. 2d 974
(rrr. App. &.), cert. denied, 660 N E.2d 1267 (IIl. 1995); Vanier
v. Ponsoldt, 833 P.2d 949 (Kan. 1992); WIlfred WMacDonald v.
Cushman, 606 A.2d 407 (N.J. Super. C. App. Dv.), cert. denied,
611 A 2d 655 (N. J. 1992).

There have been cases, even since Carnival, in which forum
sel ection clauses have not been enforced, but only in conpelling
ci rcunst ances. See, for exanple, Kubis & Perszyk v. Sun
M crosystens, 680 A 2d 618 (N J. 1996), hol ding that enforcenent of
a forumselection clause in a franchi se agreenent woul d contravene
protections afforded by a New Jersey statute; and Prows v. Pinpoint
Retail Systems, Inc., 868 P.2d 809 (Utah 1993), declining to
enforce a forumselection clause where, to do so, would have
required the plaintiff to litigate in two separate States and the
selected forum had no contact with either the parties or the

contract.

C. Analysis

There is no indication that the forumselection clause in this
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case was induced by fraud or overreaching. As noted, the clause
was promnently displayed in the contracts, being all in capital
letters, and there is no suggestion that G| nman was unaware of its
exi stence or its nmeaning. He was not obliged to deal with Weat if
he objected to the cl ause.

Nor has GIlman offered any evidence, other +than the
unavai lability of a class action procedure, to suggest any
significant inconvenience in litigating his case in a Virginia
court in Richnmond.* Virginia is hardly a "renote alien forum"
especially to a Virginia lawer, a former instructor at a Virginia
| aw school. Richnond is less than 150 mles from G| man's hone;
nost, if not all, of the relevant docunments pertaining to the
account and to the transactions on it are in R chnond, even if sone
of them may also be in Maryland; and relevant information, both
docunentary and testinonial, pertaining to any agreenents
concerning order flow paynents is much nore likely to be in
Ri chnond than in Maryl and.

Just as there was good reason for Carnival Cruise Lines to
select Florida as the chosen forum there was good reason for \Wheat
to select Virginia. It is headquartered in that State. The

agreenments called for the substantive law of Virginia to apply and,

4 Based upon the ruling of Judge Motz, it would appear that,
due to the inability to aggregate the danage cl ains of class
menbers, Gl man woul d be unable to state a claimin any Federa
court in Richnond. As a practical matter, therefore, the only
forumavailable to hi mwould be the appropriate Virginia State
court.
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notw t hstanding that Virginia | aw could be applied by any court, it
is not unreasonable to assunme that the Virginia courts would be
nost famliar with it. That m ght have been a particul ar benefit
wWith respect to the arbitration provision. States vary sonewhat in
their attitude toward broad arbitration clauses, and Weat nmay well
have desired that disputes over that provision in particular or
over any arbitral awards rendered pursuant to it be dealt with in
the Virginia courts.

Finally, other than the fact that Maryland allows class action
suits and Virginia allegedly does not, Glnman has failed to
identify any strong public policy of Mryland that would be
violated by enforcing the clause. There is no suggestion that the
substantive law of Virginia, as to the actions pled by Glman, is
significantly different fromthat of Maryland. Maryland does have
a public policy with respect to class actions. By rule, it permts
such actions (see Ml. Rule 2-231), and, by statute, it allows the
separate clainms of class action plaintiffs to be aggregated in
order to nmeet the $2500 jurisdictional threshold of the circuit
courts. See Md. Code, 8 4-402(d) of the Courts and Judici al
Proceedi ngs article. The public policy does not extend any
further, however. Maryland | aw does not nandate such actions; it
does not require that a plaintiff who could file such an action do
so, in lieu of pursuing an individual action or joining with other
persons as individual co-plaintiffs.

The only question, then, is whether the all eged unavailability
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of a class action procedure in a Virginia court effectively
deprives Glman of a renedy and, for that reason, makes the
otherwise valid forumselection clause so unreasonable as to be
unenforceable. In this regard, the parties squabbl e over whether
a class action procedure constitutes a "renedy" or nerely a
procedural devi ce. Clearly, the authorization to file class
actions, as opposed to having nmultiple individual plaintiffs join
in an action, is a procedural nechanism and has been so
characterized. See Rank v. Krug, 90 F. Supp. 773 (N.D. Cal. 1950);
Austin v. Pennsylvania, 876 F. Supp. 1437 (E.D. Pa. 1995); 3B
Moore's Federal Practice 9 23.01[1] through 23.02-1 (1996).
Unli ke the mechani snms of noney danages, or injunctions, or orders
of sequestration, it is not a "remedy" per se, in the sense that it
affords, on its own, a formof relief for a particular cause of
action. It does, however, contain a penunbral renedial aspect to
the extent that, by overcom ng procedural or econonic inpedi nments
that mght hinder a normal action, it may nmake relief that
otherwse mght be only potentially available to a plaintiff
actual ly avail abl e.

The issue of whether the forumsel ection clause at issue here
shoul d be enforced shoul d not depend upon what | abel we attach to
the class action nechanism however. The reasonabl eness of the
cl ause needs to be judged on a substantive, not a formalistic or
pedanti c basis.

We are unaware of any case —and none has been cited to us —
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in which the unavailability of a class action procedure, either
generically or in a particular case, has been regarded as
sufficient to render an otherwise valid forumselection clause
unenforceable. Wthout necessarily endorsing the result, we note
that, in a related context, courts have enforced forumsel ection
clauses in the face of argunents that the chosen forum woul d not
provide a renedy because its statute of I|imtations had run
(General Elec. Co. v. Sienpelkanp GrbH & Co., 809 F. Supp. 1306
(S.D. Onio 1993)), or because it did not allow for a jury trial,
its judicial process was slow, trial by depositions was not
permtted, and that it required |large nonetary paynments as security
for a potential judgnment (Interamerican Trade v. Conpanhia
Fabricadora, 973 F.2d 487 (6th Gr. 1992)).

G I man does not dispute that he could lawfully bring an action
in a Virginia court for injunctive relief as to his claim of
securities fraud and to recover damages for that claimand for his
addi tional clainms of breach of contract, breach of fiduciary duty,
and conversion. Renedies for those causes of action are avail able
to himin Virginia. H's only point is that, because his personal
loss is so insignificant, it is inpractical for himto bring an
i ndi vidual action and thus, if he cannot bring a class action, he
will be unable to recover the $10 or so that he clainms to have
| ost.

That is not the kind of deficiency that wll ordinarily

warrant ignoring a contractual forumselection clause, especially
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the kind of clause now before us. It is inportant to recall once
again that the clause in question was part of an arbitration
agreenent, under which G|l mn agreed to arbitrate any di sputes he
had with Wheat arising fromthe account, that, under that clause,
he expressly waived his right "to seek renedies in court, including

the right of jury trial," and that he had a choice of fora in which
to conduct the arbitration. 1t is not clear fromthis record why
Wheat did not seek to conpel arbitration of the dispute, but the
forumsel ection clause with respect to judicial proceedings has to
be read as part, and in the context, of the arbitration renedy.
When so read, it is reasonable to suppose that any judicial
proceedi ngs envi sioned by the parties, nore |likely than not, would
be proceedings to conpel arbitration or to enforce an arbitra
award, neither of which are particularly suitable to a class
action. Accordingly, when |ooking at the clause in the context of
the parties' probable expectations, it would not seem that the
unavai lability of a class action procedure in Virginia was of nuch,
i ndeed of any, inportance.

We align ourselves wth the view of forumselection clauses
reflected in Stockley v. Thomas, supra, 89 MI. 663, 43 A 766, as
articulated in 8 80 of the Restatenent — that such a clause
ordinarily wll be enforced "unless it is unfair or unreasonabl e"
— and, applying the principles enbodied in that view, we hold that

the clause at issue here is not unreasonable and should be

enf or ced. For that reason, we need not consider Weat's res
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judicata argunent and affirmthe judgnent of the circuit court.

JUDGVENT AFFI RVED;
APPELLANT TO PAY THE COSTS.



